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MoMAHON  a.  ALLEN. 
Supreme  Cottrt,  First  District ;  General  Term,  June,  1858. 

Appeal. — Final  Judgment. 

If,  on  a  trial,  whether  by  the  court  or  by  a  referee,  a  decision  or  report  is  made 
in  favor  of  ooe  party,  and  a  reference  is  ordered  to  take  an  accounting,  which 
is  necessary  in  order  to  ascertain  the  amount  for  which  judgment  is  to  be  ren- 
dered, judgment  cannot  be  entered  until  the  accounting  has  been  had,  and 
every  thing  essential  to  the  judgment  has  been  ascertained. 

If  the  unsuccessful  party  wishes  to  appeal,  he  must  wait  until  after  the  account- 
ing has  been  had,  and  a  final  judgment  thereon  entered. 

Where,  pending  such  accounting,  the  unsuccessful  party  procures  judgment  to  be 
entered  against  himself  by  the  clerk,  and  then  appeals  to  the  general  term,  his 
appeal  should  be  dismissed. 

Motion  to  dismiss  an  appeal. 

The  facts  sufficiently  appear  in  the  opinion. 

Bt  the  Coubt. — Davies,  J. — This  cause  was  referred,  by  an 
order  made  by  one  of  the  justices  of  this  court,  under  section 
254  of  the  Code,  to  hear  all  the  issues  therein,  and  to  determine 
the  same. 

Under  this  order  the  referee  made  his  report,  finding  the 
issues  raised  in  the  cause  in  favor  of  the  plaintiff,  and  report- 
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ing  that,  before  final  judgment  could  be  entered,  an  accounting 
must  be  had.  Accordingly  an  order  was  entered  referring  it 
back  to  the  same  referee,  to  take  and  state  the  account,  which, 
in  his  opinion,  was  essential  to  the  entry  of  the  final  judgment 
in  this  action.  While  such  reference  is  pending,  the  defend- 
ant procures  judgment  to  be  entered  by  the  clerk  in  favor  of 
the  plaintiff,  upon  the  report  of  the  referee,  and  the  defendant 
now  appeals  from  that  judgment.  The  plaintiff  moves  to  dis- 
miss that  appeal.  We  think  the  defendant's  counsel  is  in  error 
in  the  view  he  takes  of  the  practice  applicable  to  the  present 
case.  The  provision  of  section  272  of  the  Code  is,  that  the  re- 
port of  the  referee,  upon  the  whole  issue,  stands  as  the  decision 
ot  the  court,  and  judgment  may  be  entered  thereon  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court.  The  ref- 
eree is  substituted  for  the  court,  to  hear  and  decide  the  case, 
and  his  report  stands  as  the  judgment  of  the  court.  The  judg- 
ment thereon  is  to  be  entered  in  the 'same  manner  as  if  the 
action  had  been  tried  by  the  court.  How  would  judgment 
have  been  entered  in  this  action  if  the  same  had  been  tried  by 
the  court  ?  Certainly  it  would  not  have  been  entered  until  the 
court  had  ascertained  all  the  facts  essential  to  the  judgment, 
and  upon  which  it  was  based.  As  in  the  present  case,  if  the 
court  had  found -the  same  facts,  and  settled  the  same  principles, 
which  have  been  found  and  settled  by  the  referee  in  this  case, 
and  had  determined  an  .accounting  to  be  necessary,  it  is  quite 
clear  that  no  judgment  in  the  action  would  have  been  entered 
by  the  court  until  such  account  had  been  had  and  taken.  When 
so  had,  and  every  thing  essential  to  the  judgment  had  been  as- 
certained, then  the  party,  in  whose  favor  the  judgment  was, 
would  prepare  bis  proposed  form  of  judgment,  and  submit  it  to 
the  opposite  party;  and  the  allocatur  of  the  judge  would  be 
authority  to  the  clerk  to  enter  the  judgment. 

We  have  seen  thatfjudgment,  in  cases  where  the  whole  issues 
are  referred,  are  to  be  entered  in  the  same  manner  as  if  the 
action  had  been  tried  by  the  court.  It  cannot  therefore  be  en- 
tered in  any  other  manner. 

Properly,  therefore,  the  defendant  should  have  waited  until 
all  the  issues  raised  in  the  cause  had  been  disposed  of,  and  the 
judgment  entered  thereon,  and  which  we  have  seen  could  not 
be  regularly  entered  until  they  had  all  been  disposed  of  by  the 


NEW-YORK. 


Macondray  a.  Wardle. 


referee.  When  such  judgment  has  been  entered,  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court,  then,  and 
not  before,  is  it  in  a  condition  to  be  appealed  by  the  defendant. 
The  appeal  taken  in  this  case  was  therefore  premature,  and  the 
motion  to  dismiss  it  should  be  granted,  but,  as  the  practice  in 
like  cases  does  not  seem  to  have  been  well  settled,  without  costs. 


MACONDRAY  a.  WARDLE. 
Supreme  Court,  First  District;  General  Term,  June,  1858. 

Witnk88. — Husband  and  Wife. 

The  wife  cannot  be  *  witness  in  an  action  in  which  her  husband  is  a  party, 

whether  she  be  a  party  or  not* 
In  a  creditor's  action  against  husband  and  wife  to  reach  real  property  standing  in 

the  name  of  the  wife/  but  which  it  was  alleged  belonged  to  the  husband,  who 

was  the  judgment  debtor,— 
Held,  that  the  testimony  of  the  wife,  and  evidence  of  her  admissions,  relative 

to  the  conveyance,  were  inadmissible  on  behalf  of  the  plaintiff. 

Appeal  from  a  judgment. 

By  the  Court. — Inoraham,  J. — The  plaintiffs  seek  to  com- 
pel the  application  of  certain  real  property  standing  in  the 
name  of  Belinda  Wardle,  to  the  payment  of  a  judgment,  re- 

0  Axdrkwb  a.  Nbxaon,  decided  at  the  same  term*  of  the  same  court,  was  an  ap- 
peal from  an  order  denying  a  motion  made  to  vacate  an  order  requiring  the  wife 
of  a  judgment  debtor  to  appear  and  be  examined  concerning  property  of  her 
husband,  in  her  control.  The  order  requiring  the  appearance  of  Mrs.  Nelson 
was  founded  on  an  affidavit  of  the  return  of  execution  unsatisfied,  and  upon  the 
examination  of  the  judgment  debtor  himself,  by  which  it  appeared  that  she  had 
property  of  his  in  her  possession.  Upon  the  return  of  the  order  for  her  ex- 
amination she  appeared  by  counsel,  and  upon  an  affidavit  that  all  money  in  her 
control  was  her  separate  property,  and  that  she  had  no  property  of  her  husband's 
under  her  control,  except  such  as  is  by  law  exempt  from  execution,  moved  that 
the  order  be  vacated.    The  motion  was  denied,  and  she  appealed. 

M.  Brcwttar,  for  the  appellant. 

T.  G.  Smith,  for  the  respondent.  The  only  restriction  upon  the  wife's  being 
examined  in  matters  in  which  her  husband  is  concerned,  is  where  she  is  a  wUnett 
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covered  against  her  husband,  Thomas  Wardle,  upon  the  ground 
that  it  in  reality  belonged  to  the'  husband,  and  was  bought  in 
the  name  of  the  wife  to  defraud  the  creditors  of  the  husband. 

Upon  the  trial  of  the  cause,  the  plaintiff*  called  on  their  be- 
half Belinda  Wardle  as  a  witness,  who  Was  objected  to  and  ex- 
cluded by  the  court. 

The  plaintiffs  then  offered  to  call  her  against  herself  only.  This 
also  was  objected  to,  and  the  witness  was  excluded. 

The  same  offer  was  made  after  the  examination  of  Thomas 
Wardle  had  been  read,  and  the  testimony  again  excluded.  To 
all  these  rulings  the  plaintiffs'  counsel  excepted. 

It  is  contended  that  under  the  present  system  the  wife  may 
be  examined  as  a  witness,  where  she  is  a  party  to  a  suit. 

I  did  not  understand  the  counsel  upon  the  argument  as  urg- 
ing the  right  to  examine  the  wife  against  the  husband,  where 
the  action  was  against  him  alone. 

On  the  contrary,  he  concedes  in  his  points  that  in  such  a  case 
the  wife  could  not  be  examined.  Since  the  adoption  of  the 
Code,  the  decisions  have  been  numerous,  that  in  such  cases  the 
wife  cannot  be  a  witness  for  or  against  her  husband.  (Pillow  and 
Wife  a.  Bushnell,  2  Cods  i?.,  19 ;  Erwin  a.  Smeller,  2  Sandf., 
340;  Hasbrouck  a.  Vandervoort,  4  /£.,  598;  Arborgrast  a. 
Arborgrast,  8  Haw.  Pr.  R.,  297.) 

The  plaintiffs  urge  that  the  proposed  examination  of  the  wife- 
was  only  against  herself,  and  that  she  was  so  offered. 

I  am  at  a  loss  to  see  how  that  result  could  follow  from  her  ex- 
amination. The  object  of  the  action  was  to  prove  a  fraud  be- 
tween herself  and  her  husband.  There  could  be  no  judgment 
against  her  unless  against  the  husband  also,  and  there  is  no 
propriety  in  saying  that  the  examination  would  not  affect  the 
husband  as  much  as  it  wduld  the  wife. 

If  the  plaintiffs*  position  is  true,  that  the  house  and  lot  belong 

for  or  against  her  husband.  Here  she  is  not  called  as  a  witness,  nor  is  she  to  be 
examined,  or  to  testify  for  or  against  her  husband,  but  simply  to  be  examined 
concerning  property  alleged  to  be  in  her  possession,  and  under  her  separate  control, 
belonging  to  her  husband. 


Bt  thb  Coubt.— Dayibs,  J.— The  rule  laid  down  in  Macondray  a.  Wardle  (tupra) 
governs  this  case.  The  wife  cannot  be  a  witness  In  a  suit  where  heN^usband  is 
a  party. 

The  order  appealed  from  should  be  reversed,  without  costs. 
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to  the  husband,  though  in  the  name  of  the  wife,  then  the  object 
of  the  examination  is  to  prove  that  the  conveyance  to  her  was 
for  his  benefit,  and  the  result  would  be  the  application  of  his 
property  to  the  plaintiffs'  use,  in  payment  of  the  debt  due 
them.  Surely,  it  cannot  be  said  to  be  a  case  in  which  the  hus- 
band has  no  interest. 

It  was  also  urged  in  favor  of  the  wife's  examination,  that  as 
on  filing  a  bill  of  discovery  under  the  old  system  in  equity,  the 
answer  of  the  wife  could  have  been  read  in  evidence,  it  was 
proper  6he  should  be  examined  now,  in  the  place  of  such  dis- 
covery. The  plaintiffs  have  the  wife's  answer  now  in  the  case. 
Such  answer  I  suppose  might  have  been  read  on  the  trial.  That 
answer  contains  a  full  denial  of  the  plaintiffs'  charges,  and  it  is 
not  probable  that  she  would  have  filed  any  other  answer  if  the 
suit  had  been  under  the  old  system.  The  wife  was  no  more 
competent  as  a  witness  in  equity  under  the  old  system  than  she 
is  now. 

As  I  have  before  remarked,  the  wife  could  not  have  been 
competent  if  the  action  were  solely  against  the  husband.  Mak- 
ing her  a  party  to  the  record,  does  not  remove  the  incompetency. 

In  Symonds  a.  Peck  (10  How.  Pr.  H.,  395),  it  is  said,  "  The 
principle  is  undoubtedly  sound,  that  a  person  incompetent  to 
testify  for  a  party,  cannot  be  rendered  competent  by  being 
made  a  party." 

If  the  Code  has  not  changed  the  rule  as  to  the  examination  of 
husband  and  wife,  for  or  against  each  other,  the  numerous  de- 
cisions before  the  Code,  which  are  referred  to  in  the  cases  before 
cited,  decide  this  question.* 

Such  is  stated  very  strongly  by  Judge  Duer  in  Hasbrouck  a. 
Vandervoort  (4tSandf.y  597) ;  and  he  adds, "  The  law  is,  that  hus- 
bands and  wives  are  not  competent  witnesses  for  or  against  each 
other  in  any  suit  in  which  either  is  a  party,  or  in  the  event  of 
which  either  has  a  direct  and  certain  interest." 

In  McGwin  a.  Worderi  (3  JE1  D.  Smith,  355),  this  question 
was  examined  in  relation  to  the  right  of  the  wife,  when  sued 
with  her  husband,  %  offer  herself  for  examination  after  the 
plaintiff  or  his  assignor  had  been  examined  on  his  own  behalf. 
Although  in  that  case,  the  court  expressed  a  doubt  whether  the 
Code  had  not  in  such  a  case  altered  the  law,  so  as  to  admit  both 
husband  and  wife  as  witnesses  with  the  assent  of  the  other,  still 
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the  court  unanimously  sanctioned  the  principle,  that  in  no  case 
could  either  be  offered  as  a  witness  against  the  other. 

The  case  of  Hasbrouck  a.  Vandervoort  in  the  Court  of  Ap- 
peals (5  Seld.,  153),  confirms  fully  the  rule  that  the  Code  has  not 
altered  the  law  as  it  existed  previously.  The  Chief-justice  says : 
"  The  policy  of  the  law,  in  order  to  insure  conjugal  confidence, 
has  laid  down  a  definite  rule,  that  in  no  case  shall  husband  and 
wife  be  allowed  to  give  evidence  for  or  against  each  other ;"  and 
he  further  adds:  "The  sections  of  the  Code  referred  to  have  not 
touched  the  effect  of  the  relation  of  husband  and  wife,  upon  the 
competency  of  witnesses." 

The  admissions  of  the  wife  to  the  same  effect  were  offered  in 
evidence.  The  objection  which  has  been  considered  to  her 
testimony  under  oath,  would  apply  with  much  greater  force  to 
admissions  made  by  her,  not  under  oath.  The  point  is  expressly 
decided  in  Lay  Grae  a.  Peterson  (2  Sandfn  338),  in  which  we 
concur. 

Judgment  affirmed. 


METER  a.  THE  CITY  OF  LOUISVILLE. 
Supreme  Court,  First  District;  General  Term,  June,  1858. 

Appeal. — Judgment  of  Reversal. 

If,  on  appeal  to  the  general  term  from  a  judgment,  rendered  on  a  verdict  of  a  jury 
or  on  a  trial  by  the  court  or  referees,  is  reversed  upon  the  ground  of  error  at 
the  trial,  the  general  term  cannot  render  a  judgment  in  favor  of  the  appellant. 

A  judgment  in  favor  of  the  appellant  in  such  case  may,  on  motion,  made  at  gen- 
eral term,  be  corrected  so  as  simply  to  reverse  the  judgment  below,  and  order 
a  new  trial. 

It  teems,  however,  that  an  affirmative  judgment  for  the  appellant  might  be  ren- 
dered where  the  facts  have  been  duly  found,  and  the  only  question  which  arises 
is,  which  party  is  entitled  to  judgment. 

Motion  to  correct  a  judgment  of  the  glkeral  term. 

By  the  Court. — Ingbaham,  J. — Upon  the  trial  of  this  cause 
before  a  single  justice  without  a  jury,  the  court  rendered  judg- 
ment for  the  defendants. 
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The  plaintiffs  appealed  to  the  general  term,  and  the  court 
reversed  the  judgment  appealed  from,  and  rendered  judgment 
for  the  plaintiffe. 

A  motion  is  now  made  to  correct  the  judgment  so  rendered, 
and  to  order  a  new  trial  instead  of  judgment  for  the  plaintiffs. 

This  involves  the  question,  whether  the  general  term  can,  in 
reviewing  a  judgment  rendered  on  a  verdict  of  a  jury  or  on  a 
trial  by  the  court  or  referees,  render  a  judgment  in  favor  of  the 
appellant. 

In  Astor  v.  L'Amoureaux  (4  Sandf.,  524),  the  Superior  Court 
in  general  term  reversed  a  judgment,  rendered  upon  the  verdict 
of  a  jury,  and  ordered  judgment  for  the  appellant. 

In  that  case  Justice  Duer  says :  "  We  can  perceive  no  reason 
for  subjecting  the  parties  to  a  new  trial  which  we  know  must 
result  in  the  same  judgment  that  we  are  now  ready  to  pro- 
nounce." 

On  appeal  to  the  Court  of  Appeals  (4  Seld.^  107),  it  was  held 
that  "  the  Superior  Court  erred  in  reversing  the  judgment,  and 
ordering  a  final  judgment  for  the  defendant.  It  should  have 
ordered  a  new  trial,  which  was  all  it  was  authorized  to  do." 

In  Marquat  a.  Marquat  (2  Kem.,  340),  the  general  term  of 
the  Supreme  Court,  instead  of  ordering  a  new  trial,  reversed 
the  judgment  at  special  term,  and  ordered  judgment  for  the 
defendant  and  dismissal  of  the  complaint 

The  court  there  say :  "  Where  the  facts  are  ascertained  by  a 
special  verdict,  or  any  other  form  of  finding  allowed  by  the  law, 
the  question,  which  party  is  entitled  to  judgment,  arises  upon 
appeal,  and  a  judgment  disposing  of  the  whole  case  may  be 
given  at  the  general  term.  But  when  the  case  is  brought  for 
review  to  the  general  term,  upon  an  allegation  of  error  in  the 
trial,  in  the  process  of  ascertaining  the  facts,  the  only  judgment 
which  can  properly  be  given  for  the  appellant,  is  one  ordering 
a  new  trial.    See  also  Cobb  a.  Cornish  (6  Ante,  130). 

There  is  one  other  case  where  the  Court  of  Appeals  has 
ordered  judgment  for  the  appellant,  which  was  the  fact  in  the 
case  last  cited,  viz.,  where  the  judgment  of  the  special  term 
was  reversed  by  the  general  term.  On  an  appeal  from  that  de- 
cision, the  Court  of  Appeals  held  that  they  could  reverse  the 
judgment  of  the  general  term,  and  affirm  the  judgment  of  the 
special  term. 
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The  order  made  at  general  term  must  be  amended  so  as  to 
direct  a  new  trial ;  costs  to  abide  the  event. 


WASHBURN  a.  FRANKLIN. 

Supreme  Courts  First  District ;  Special  Term,  June,  1858. 

Pleading. — Contracts  regulated  by  Statute. 

In  an  action  on  a  contract,  the  form  or  the  making  of  which  is  regulated  by  stat- 
ute,— e.  g.t  a  contract  for  the  sale  of  stock  under  1  Revised  Statutes,  710, — it  is 
not  necessary  to  plead  the  circumstances  of  compliance  with  the  statute  relied 
on  to  take  the  case  out  of  its  operation.* 

Whether  a  contract,  valid  at  common  law,  but  prohibited  by  statute,  and  entered 
into  while  the  prohibiting  statute  is  in  force,  is  made  valid  by  a  repeal  of  that 
statute, — Query  f 

Demurrer  to  complaint. 

The  action  was  brought  to  recover  damages  against  the  de- 
fendant for  not  fulfilling  a  contract  for  the  purchase  from  plain- 
tiff of  certain  stock.  The  time  of  the  making  of  the  alleged 
agreement  was  prior  to  the  passage  of  the  act  of  1858  {Laws  of 
1858,  251,  ch.  134),  repealing  the  statute  prohibiting  stock-job- 
bing (1  Rev.  Stated  710).  The  complaint  did  not  aver  that  the 
plaintiff  was,  at  the  time  of  making  the  agreement,  the  owner  of 
the  stock,  or  in  possession  of  it,  nor  that  the  agreement  was  in 
writing. 

The  defendant  demurred,  and  specified  these  as  the  grounds 
of  his  objections  to  the  complaint. 

• 

• ,  for  the  plaintiff. 

Charles  T.  Sanford,  for  the  defendant. — I.  Even  though  prior 
to  the  repeal,  ownership  or  possession,  and  a  written  agreement, 
would  be  necessary  to  make  the  contract  valid,  yet  it  was  unne- 
cessary to  aver,  in  pleading,  such  facts,  relied  on  to  take  the 

*  See  the  authorities  on  this  point  oolleoted  in  Abbotts  Fornu  of  Pleading*,  80, 
note  (e\  161,  not*  (/> 
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case  out  of  the  statute.  1.  Such  was  certainly  the  rule  prior  to 
the  Code.  tJnder  the  statute  of  Frauds,  the  writing  was  matter 
of  evidence,  not  of  pleading.  (Miller  a.  Drake,  1  Cai.,  45  ;  State 
of  Indiana  a.  Woram,  6  Bill^'SS ;  Elting  a.  Yanderlyn,  4  Johns., 
237 ;  Cozine  a.  Graham,  2  Paige,  177.)  2.  As  to  the  present 
rule,  there  is  some  conflict  in  the  authorities;  bqt  the  better 
opinion  would  seem  to  be,  that  no  change  has  been  wrought  by 
the  requirement  of  the  Code,  that  all  constitutive  facts  must  be 
pleaded.  The  essential  fact  is,  that  the  agreement  was  made* 
If  void,  by  reason  of  non-compliance  with  an  exceptional  stat- 
ute, it  was  not  made,  for  an  "  absolutely  void"  agreement  is  no 
agreement  at  all.  The  averment,  therefore,  that  an  agreement 
was  made,  presupposes  and  implies  the  existence  of  such  facts  and 
circumstances  as  are  requisite  to  its  validity.  These  facts  must 
be  proved  to  sustain  the  averment  of  an  agreement,  and  a  general 
denial  accordingly  raises  the  issue  upon  their  existence  as  dis- 
tinctly as  if  they  were  specially  stated  and  specifically  denied. 
The  Superior  Court  in  1853  held  that  they  must  be  averred. 
(Thurman  a.  Stevens,  2  Duer,  609  ;  Le  Roy  a.  Shaw,  2  lb.,  626.) 
The  Common  Pleas  in  1854  held  otherwise,  and  followed  the  old 
rule.  (Stern  a.  Drinker,  2  K  D.  Smith,  40L) 

IL  The  repeal  of  the  stock-jobbing  act,  however,  renders  it 
immaterial  whether  or  not  the  vendor  was  in  the  actual  posses- 
sion, or  was  entitled  in  bis  own  right,  or  was  duly  authorized  to 
sell.  {Laws  of  1858, 251 ;  Central  Bank  a.  Empire  Stone  Dress- 
ing Company,  Sup.  Ct,  First  Dist.,  Gen.  T.,  Nov.  27, 1857 ; 
Curtis  a.  Leavitt,  4  Kern.)  If  the  fact  be  immaterial,  it  is  of 
course  unnecessary  to  aver  it. 

Inobaham,  J. — The  defendant  demurs  to  the 'plaintiff's  com- 
plaint, upon  the  ground  that  it  does  not  state  facts  sufficient  to 

constitute  a  cause  of  action. 

* 

The  action  is  upon  a  stock  contract,  and  the  defendant's  objec- 
tion to  the  complaint  is,  that  it  does  not  aver  that  the  plaintiff 
was  the  owner  of  the  stock  at  the  time  of  the  sale,  or  that  the 
contract  was  in  writing. 

There  is  no  doubt  the  statute  requires,  to  make  the  contract 
valid,  that  the  party  contracting  to  sell  shall  either  have  the 
certificate  or  be  otherwise  entitled  to  sell  the  same.  (1  IZev. 
Stats.,  710.) 
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Bat  it  never  was  necessary  to  aver  such  possession  in  the 
declaration  before  the  Code,  nor  do  I  think  it  necessary  now. 
The  fact  on  which  the  plaintiff  relies  is  the  making  of  the  con- 
tract. This  is  admitted  by  the  demurrer.  It  must  be  a  legal 
contract,  or  it  is  nothing,  and  issue  upon  the  question  whether 
a  contract  was  made  or  not  would  involve  its  legality,  and  of 
course  would  include  the  requisite  facts  to  make  the  contract 
a  legal  one. 

These  remarks  apply  to  the  objection  that  the  complaint  does 
not  allege  that  the  contract  was  in  writing.  I  adhere  to  the 
opinion  that  it  was  unnecessary,  as  held  in  Stern  a.  Drinker  (2 
E.  D.  Smith,  401).  The  same  rule  would  apply  to  cases  under 
the  statute  of  frauds.  In  such  cases  it  is  unnecessary  to  aver  it. 
If  any  legal  contract  is  made,  it  must  be  in  writing.  If  not  a 
legal  contract,  it  is  no  contract.  The  evidence  to  prove  the 
contract  need  not  be  set  out,  but  only  that  a  contract  was  made. 
The  mode  of  making  is  matter  of  evidence. 

The  plaintiff  suggested  that  this  defence  would  now  be  una- 
vailing, as  the  Legislature  had  repealed  the  stock-jobbing  act 
The  statute  only  applies  to  contracts  hereafter  made,  which  are 
made  valid  by  the  1st  section.  Whether  the  repeal  of  the  stat- 
ute, by  the  2d  section,  could  validate  the  contract,  which  was 
otherwise  void,  may  well  be  doubted.  In  the  case  of  contract 
void  for  usury,  the  Legislature  have  prohibited  corporations  from 
setting  up  the  defence.  Although  the  effect  of  such  prohibition 
is  virtually  to  render  the  contract  effectual,  still  it  does  not  go 
so  far  as  to  declare  a  void  contract  a  valid  one,  and  I  should 
hesitate  in  giving  such  a  construction  to  the  repealing  clause. 
It  is  unnecessary,  however,  here  to  pass  upon  the  question. 

Judgment  for  the  plaintiff  on  demurrer,  with  leave  to  defend- 
ant to  withdraw  demurrer  and  answer,  on  payment  of  costs. 
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HANDLET  a.  THE  MAYOR,  Ac,  OF  THE  CITY  OF 

NEW  YORK 

Supreme  Court,  First  District;  Special  Term,  April,  1858. 

Injunction  to  kbbtrain  Official  Pboobkdings. 

An  action  cannot  be  maintained  to  declare  void  an  ■mnnmncnt  made  by  a  muniei- 
pal  corporation,  and  to  restrain  them  from  enforcing  it,  on  the  ground  that  the 
proceedings  are  invalid,  although  the  alleged  invalidity  does  not  appear  on  the 
face  of  the  proceedings,  so  that  it  cannot  be  reached  on  certiorari, 

A  complaint  which  states  only  such  a  case,  is  bad  on  demurrer.* 

Demurrer  to  complaint 

J.  JR.  Flanagan,  for  the  plaintiff. 

A.  H.  Lawrence,  jr.,  for  the  defendants. 

The  complaint  stated  that  the  plaintiff  was  the  owner  of  ten 
lots  on  the  south  side  of  Fifty-fifth  street,  in  the  city  of  New 
York,  commencing  100  feet  westerly  of  Eleventh  avenue,  and 
of  six  lots  on  the  northerly  side  of  said  street,  commencing  100 
feet  westerly  from  said  avenue :  that  by  an  ordinance  of  the 
defendants,  approved  by  the  mayor,  January  4,  1850,  it  was 
ordained  that  Fifty-fifth  street,  from  Tenth  avenue  to  the  Hud- 
son River,  be  regulated  and  graded  under  the  direction  of  the 
street  commissioner,  and  assessors  were  appointed  to  make  an 
estimate  of  the  expense  of  conforming  to  the  provisions  of  said 
ordinance,  and  to  make  a  just  and  equitable  assessment  thereof 
upon  the  owners  and  occupants  of  houses  and  lots  intended  to 
be  benefited  thereby;  that  the  street  was  regulated  and  graded 
under  said  ordinance,  and  an  assessment  made  therefor,  which, 
on  the  24th  of  September,  1854,  was  confirmed  by  the  Com- 
mon Council :  that  the  assessment  made  on  each  of  the  plain- 
tiff's lots  was  more  than  one  half  of  the  value  of  the  said  lots  as 
estimated  by  the  ward  assessors  for  said  year :  that  the  assess- 

•  As  to  what  is  the  proper  ground  of  demurrer  in  such  case,  see  Wilson  a.  The 
Mayor,  &&,  of  New  York,  1  Ante,  1 ;  and  6  lb.,  6. 


12  ABBOTTS'  PRACTICE  REPORTS. 

Fuller  a.  Allen. 

ment  for  regulating,  &c,  was  void  for  that  reason :  that  the 
same  was  an  apparent  lien  on  property  of  plaintiff,  and  a  cloud 
upon  his  title  :  that  the  defendants  threatened,  and  were  about 
to  sell  and  expose  the  lots  for  sale  for  the  amount  of  such  assess- 
ment An  injunction  was  therefore  prayed  for,  enjoining,  &c, 
defendants  Jrom  selling,  &c,  the  plaintiff's  lots,  and  it  was 
prayed  that  the  said  assessment  be  cancelled. 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  the  court  had  no  jurisdiction  over  the  subject-matter  of  the 
action,  and  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Glrrke,  J. — A  court  of  equity  will  not  assume  jurisdiction  to 
review  the  proceedings  of  a  municipal  corporation  in  prosecu- 
ting a  local  improvement,  or  in  assessing  or  collecting  the  means 
to  complete  it,  if  there  exists  no  other  reason  for  its  interposition 
than  the  alleged  invalidity  of  the  proceedings. 

The  common-law  writ  of  certiorari  is  the  appropriate  remedy 
in  cases  of  this  nature ;  and  it  is  no  reason  for  granting  the 
remedy  prayed  for  in  this  action,  that  the  defects,  of  which  the 
plaintiff  complains,  in  the  defendants'  proceedings,  do  not  ap- 
pear upon  the  record ;  that  they  can  only  be  substantiated  by 
extrinsic  proof;  and  therefore  that  the  objection  could  not  be 
raised  on  a  certiorari.  (Mace  a.  The  Trustees  of  the  Tillage  of 
Newburg,  15  Haw.  Pr.  JR.,  161.) 

Judgment  for  defendants  on  demurrer,  with  costs. 


,  FULLER  a.  ALLEN. 

Supreme  Court,  First  District ;  Special  Term,  May,  1858. 
Levy. — Sheriff's  Sale. — Taxes.— Injunction. 

11m  levying  upon  personal  property  of  a  warrant,  for  the  collection  of  an  unpaid 
tax,  does  not  defeat  a  previous  levy  of  an  execution  npon  the  same  goods,  by 
the  sheriff. 

A  bona  fide  purchaser  at  sheriff's  sale,  obtains  a  title  ftp  such  goods,  free  from 
any  lien  for  the  tax. 
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If  an  officer,  to  whom  a  warrant  for  the  collection  of  a  tax  has  been  issued,  pro- 
ceeds to  levy  it  upon  and  collect  it  out  of  property,  formerly  belonging  to  the 
tax  debtor,  but  which  had  been  sold  on  execution  against  him  to  a  bona  fid* 
purchaser  before  the  issue  of  the  warrant,  he  may,  in  an  action  brought  by  the 
purchaser,  to  restrain  the  sale,  be  enjoined  from  interfering  with  the  property 
to  far  as  to  separate  it  and  sell  it  in  a  mode  disadvantageous  to  the  plaintiff 
upon  the  plaintiffs  securing  or  paying  into  court  the  amount  of  the  tax  to  abide 
the  event  of  the  action. 

Motion  for  an  injunction. 

The  complaint  stated  that  the  New  York  and  Liverpool  U.  S. 
Hail  Steamship  Company  were,  prior  to  January  28th,  1857,  the 
owners  of  three  steamers,  called  respectively  the  "Atlantic," 
"  Baltic,"  and  "  Adriatic,"  and  of  their  tackle,  furniture,  &c. : 
that  a  tax  of  $16,000  upon  the  capital  stock  of  said  company 
was  imposed  for  the  years  1856  and  1857,  making  $32,000  in 
all :  that  said  company  was  not,  during  either  of  said  years,  in 
the  receipt  of  any  profits,  &c. :  that  the  capital  stock  and  per- 
sonal property  of  the  company  was  not  of  any  value,  after  de- 
ducting the  debts  of  said  company :  that  applications  were 
made  on  behalf  of  said  company  to  the  proper  authorities  to 
have  the  said  taxes  remitted,  on  the  ground  that  the  company 
had  not  earned  any  profits  during  either  of  said  yeare,  and  that, 
in  fact,  such  company  made  no  profits  during  either  of  said 
years :  that  on  the  28th  of  January,  1858,  in  an  action,  in  the 
Supreme  Court  of  the  State  of  New  York,  in  which  William 
Brown  and  others  were  plaintiffs,  and  said  company  defendants, 
the  plaintiffs  recovered  a  judgment  against  said  company  (the 
defendants)  for  $606,098.18;  and  on  that  day  an  execution  upon 
said  judgment  was  issued  to  the  sheriff  of  the  city  and  county 
of  New  York,  who,  on  the  same  day,  levied  upon  said  ships,  their 
tackle,  <fcc,  and  took  the  same  into  his  possession  and  continued 
to  hold  the  same  until  the  sale  thereinafter  mentioned :  that  on  the 
2d  of  February,  185§,  the  defendant,  Wilson  Small,  receiver  of 
taxes  for  the  city  and  county  of  New  York,  issued  to  defendant 
Hillier,  a  constable  of  said  city,  a  warrant  directing  him  to  col- 
lect said  taxes :  that  on  same  day,  Hillier  levied  on  the  steamer 
Atlantic :  that  on  the  1st  of  April,  1858,  die  said  steamships, 
with  all  their  tackle,  apparel,  furniture,  &c,  were  sold  to  the 
plaintiff,  under  the  execution  issued  to  die  sheriff  aforesaid: 
that  plaintiff  received  a  conveyance  of  the  same  from  the 
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sheriff,  and  is  now  the  owner  of  the  said  steamships,  &c. :  that 
defendant  Hillier,  acting  under  directions  of  defendants  Small 
and  Venn,  the  collector  of  arrears  of  taxes,  had  endeavored  to 
place  persons  in  charge  of  said  ships,  and  claimed  by  virtue  of  the 
warrant  issued  to  him  to  be  entitled  to  sell  said  ships,  &c,  and 
threatened  to  remove  from  said  ships,  by  force,  their  furniture, 
&c,  and  has  advertised  the  same  for  sale,  &c. :  that  each  of 
said  ships  cost  over  $700,000 :  that  the  furniture  is  very  expen- 
sive and  valuable,  and  peculiarly  fitted  to  the  ships,  and  if  sold 
separately  would  be  of  comparatively  little  value,  and  would 
not  probably  realize  the  amount  of  the  tax :  that  Hillier  was  a 
man  of  little  or  no  pecuniary  responsibility,  and  unable  to 
respond  for  the  amount  of  the  tax :  that  by  removal  of  furni- 
ture, (fee,  the  plaintiff  will  sustain  irreparable  injury,  and  that 
the  plaintiff  is  abundantly  responsible  for  the  amount  of  the 
tax.  The  relief  demanded  was  an  injunction  restraining  defend- 
ants from  selling,  removing,  &c,  the  said  ships,  or  their  tackle, 
apparel,  furniture,  &c,  and  that  it  might  be  decreed  that  they 
had  no  lien  thereon,  and  that  the  tax  might  be  set  aside  and 
vacated,  &c. 

The  motion  was  opposed  on  affidavits,  showing  the  imposi- 
tion of  the  taxes  in  question,  by  the  proper  officers  in  due  course 
of  law,  and  rebutting  the  allegations  relative  to  applications  for 
the  reduction  of  the  taxes,  or  their  erasure  from  the  books. 

C.  N.  Potter^  for  the  motion. 
A.  H.  Lawrence,  jr.,  opposed. 

Ingraham,  J, — The  plaintiff  seeks  to  restrain  the  defendants 
from  levying  a  warrant  to  collect  a  personal  tax  from  property 
in  his  possession,  and  which  he  claims  to  belong  to  him.  The 
tax  was  against  the  New  York  and  Liverpool  United  States 
Mail  Steamship  Company  for  the  years  1856  and  1857 ;  and  a 
warrant  was  issued  on  the  2d  day  of  February,  1858,  by  the 
receiver  of  taxes,  to  one  Hillier,  who  made  a  levy  on  the  steamer 
Atlantic. 

On  the  28th  of  January  previously,  the  sheriff  had  levied  an 
execution  against  the  company  on  the  same  steamship,  and  on 
the  1st  day  of  April  the  ship  was  sold  by  the  sheriff  to  the 
plaintiff. 
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Notwithstanding  such  sale,  the  officer  still  claims  a  right  to 
proceed  against  the  vessel  for  the  collection  of  the  tax,  and 
threatens  to  remove  therefrom  sufficient  to  satisfy  the  same. 
There  are  some  points  necessary  to  be  settled  in  order  properly 
to  dispose  of  the  case. 

1.  The  sale  J)y  the  sheriff  to  the  plaintiff  related  back  to  the 
date  of  the  levy,  and  conveyed  to  the  plaintiff  all  the  title  to  the 
property,  which  the  sheriff  obtained  the  day  he  made  the  levy 
on  the  vessel.  See  Butler  and  others  a.  Maynard  (17  Wend., 
548),  where  it  was  held,  that  under  the  Revised  Statutes  a  levy 
on  personal  property  defeated  a  subsequent  purchase,  though 
bona  fide,  and  for  a  valuable  consideration.  See  also  Budray  a. 
Ray  (4  Hill,  162). 

2.  Taxes  upon  personal  property  are  not  a  lien  upon  any  spe- 
cific property,  so  as  to  prevent  a  sale  to  a  bona  fide  purchaser, 
until  a  levy  is  actually  made  for  the  collection  of  such  tax,  and 
then  the  lien  exists  only  upon  the  property  levied  on.  (Preston 
a.  City  of  Boston,  12  Pick.,  7.)  In  Withains  a.  Holdane  (4 
Wend.,  223),  Justice  Sunderland  says:  " Taxes  upon  personal 
property  are  never  imposed  specifically  upon  the  property  itself 
as  they  are  upon  lands.  They  are  always  imposed  upon  some 
individual  in  respect  to  the  property,  who  in  fact,  or  in  judg- 
ment of  law,  has  the  possession  or  control  of  it." 

3.  Even  if  the  time  of  delivery  of  the  warrant  to  the  officer 
and  not  the  day  of  the  levy,  was  the  date  from  which  the  lien 
on  the  property  accrued,  still  the  levy  having  been  made  pre- 
vious thereto  under  the  execution,  it  would  not  avail  the  defend- 
ants in  this  case. 

4.  The  warrant  to  the  receiver  of  taxes  to  collect  the  tax,  did 
not  authorize  him  to  make  a  levy.  The  statute  prescribes  the 
mode  of  making  such  distress  by  issuing  a  warrant  to  an  officer, 
&c. :  until  such  warrant  is  delivered  to  the  officer,  there  can  be 
no  lien  for  such  tax  on  personal  property  of  the  party  assessed. 

5.  From  these  conclusions  it  will  be  apparent  that  on  levying 
the  tax  against  the  company,  the  officer  could  not  thereby  defeat 
a  previous  levy  made  by  the  sheriff  on  the  same  property.  The 
process  first  issued  and  levied  obtained  priority,  and  the  sale 
under  such  process,  conveyed  to  the  purchaser  the  title  to  the 
property  to  the  same  extent  as  the  sheriff  could  have  given  title, 
on  the  day  he  made  the  levy. 
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A  bona  fide  purchaser  of  the  property  would  therefore  ob- 
tain a  title  to  the  property  free  from  any  lien  for  a  tax  due  by 
the  company.  Two  questions  remain  to  be  examined:  one, 
whether  the  plaintiff  is  entitled  to  the  same  rights  as  a  bona  fide 
purchaser ;  and  second,  whether,  if  he  is,  an  injunction  is  the 
proper  remedy.  # 

Upon  the  first  question  there  can  be  no  doubt  that  the  levy 
upon  the  furniture  and  fixtures  of  the  Baltic  and  Adriatic  was 
void,  and  gave  no  lien  thereon. 

Such  levy  was  not  only  made  after  the  levy  of  the  sheriff,  but 
•after  the  sale  of  these  vessels  had  been  made  to  the  plaintiff 

The  announcement  that  he  had  a  lien  on  these  vessels  for  the 
tax  at  the  time  of  the  sale,  amounted  to  nothing,  as  he  had  then 
made  no  levy  on  those  vessels,  but  had  actually  levied  on  the 
other  steamer,  and  had  ample  property,  if  the  levy  was  valid,  to 
pay  the  debt.  But  notice  of  such  lien  was  nothing,  if  in  fact  no 
lien  existed,  and  if  the  levy  of  the  sheriff  was  entitled  to  pri- 
ority, the  notice  of  the  officer  having  the  distress  warrant  did 
not  affect  the  purchaser  or  diminish  the  title  which  the  sheriff 
had  thereby  a  right  to  give. 

The  point  upon  which  I  have  hesitated  is,  whether  the  plain- 
tiff is  entitled  to  the  remedy  by  injunction.  The  case  of  Wil- 
son a.  The  Mayor,  &c.  (1  Abbott's  Pr.  -B.,  1),  in  the  Common 
Pleas,  which  has  been  concurred  in  by  the  Supreme  Court,  and 
by  decisions  of  judges  in  this  court,  establishes,  I  think,  conclu- 
sively, that  an  injunction  should  not  be  issued  to  restrain  the  col- 
lector of  taxes  from  collecting  the  taxes  imposed  by  proper 
authority,  both  on  account  of  the  impropriety  of  thus  interfering 
with  the  public  authorities  and  preventing  them  from  providing 
the  necessary  means  for  the  government  of  the  city,  and  because 
the  plaintiff,  if  injured,  has  other  means  of  redress. 

In  the  present  case,  however,  the  application  is  not  to  restrain 
the  collection  of  the  tax.  The  plaintiff  asks  that  property  which 
he  has  purchased  may  not  be  taken  to  pay  the  tax  of  another. 

He  does  not  seek  to  interfere  with  the  officer  in  any  other 
measures  which  he  may  see  fit  to  take  as  to  any  property  of  the 
party  assessed,  and  in  this  respect  may  not  come  within  the  pro- 
visions referred  to. 

That  the  plaintiff  has  an  ample  remedy  by  an  action  for  the 
trespass  upon  his  property  would  be  clear,  if  the  party  commit- 
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ting  it  was  responsible.  But  as  no  other  person  than  the  officer 
would  be  responsible  for  such  trespass,  it  seems  to  be  an  unsatis- 
factory answer  to  an  application  for  relief  to  turn  the  party  seeking 
it,  over  to  an  action  against  an  individual  who  is  not  responsible 
for  any  damages  which  might  be  recovered  against  him. 

In  this  case,  also,  it  appears  that  the  officer  proposes  to  do 
serious  injury  to  the  plaintiff's  property,  by  removing  from  all 
the  vessels  furniture  which  is  fitted  to  them,  and  which  at  a  sale 
would  be  of  much  less  value  than  in  the  place  where  such  furni- 
ture is  now  placed,  and  the  loss  to  the  plaintiff  would  be  greater 
than  could  be  compensated  for  by  a  recovery  of  the  ordinary 
value  of  the  property. 

I  hav%therefore,  but  with  much  hesitation,  come  to  the  con- 
clusion to  grant  the  motion  for  an  injunction,  so  far  as  to  restrain 
the  defendants  from  removing  or  selling  any  of  the  property  in 
either  of  the  vessels  purchased  by  the  plaintiff,  but  without  in 
any  way  restraining  him  from  taking  any  other  measures  he 
may  see  fit  to  collect  such  taxes.  The  defendants  should,  how- 
ever, be  fully  secured  if  it  hereafter  appears  that  such  lien  on 
the  property  exists  as  is  claimed  by  them. 

Before  signing  such  an  injunction,  the  plaintiff  must  either 
pay  into  court  the  amount  due  upon  such  tax,  or  execute  a  bond 
with  two  sureties  in  a  sum  sufficient  to  secure  such  payment,  if 
hereafter  the  plaintiff  shall  fail  in  this  action — such  bond  or 
undertaking,  if  given,  to  be  approved  of  by  one  of  the  justices 
of  this  court  on  two  days'  notice  to  the  attorney  of  the  defend- 
ants. 


EDDY  a.  BEACH. 

New  York  Common  Pleas;  Special  Term,  July,  1858. 

Complaint. — Irrelevant  Matter. 

Id  »n  action  for  false  imprisonment,  the  particular  instrumentality,  by  which  the 
plaintiff  was  deprived  of  his  liberty,  should  not  be  set  out  in  the  complaint. 

If  the  facts  and  circumstances  of  the  arrest  are  averred  in  the  complaint,  the 
averments  may  be  struck  out  on  motion. 
Vox.  VI L— 2 
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Motion  to  strike  out  parts  of  complaint  as  irrelevant. 

The  action  was  for  false  imprisonment  of  the  plaintiff  by 
Sophia  Beach,  at  the  instigation  of  her  counsel,  Lewis  Beach, 
the  other  defendant. 

The  complaint  alleged  that  the  plaintiff  was  heretofore  in 
partnership  with  Lewis  Beach  (father  of  the  defendant  Lewis 
Beach,  and  husband  of  the  defendant  Sophia  Beach) — the  death 
of  Lewis  Beach — the  taking  out  of  letters  testamentary  by  So- 
phia Beach — the  commencement  of  an  action  by  Sophia  Beach 
for  an  accounting  against  the  plaintiff  and  another,  surviving 
partners  of  Lewis  Beach — the  particular  nature  of  that  action. 
The  complaint  then  goes  on  to  state,  that  on  the  lTjfc  day  of 
March,  1858,  Sophia  Beach  made  an  affidavit  in  the  said  action, 
by  and  through  the  instigation  of  Lewis  Beach.  The  substance 
of  this  affidavit  is  fully  set  out — that  this  affidavit  was  present- 
ed to  the  Supreme  Court,  and  thereupon  a  writ  was  granted, 
ordering  the  arrest  of  the  plaintiff.  The  complaint  gives  the 
contents  of  this  writ,  which  was  a  ne  exeat,  holding  the  plaintiff 
to  bail  in  the  sum  of  $120,000  :  that  the  plaintiff  was  arrested 
on  this  writ,  and  kept  in  close  custody  until  the  1st  day  of  April, 
1858,  when  the  same  was  vacated  by  order  of  the  Supreme 
Court,  and  the  plaintiff  released  from  custody.  The  complaint 
then  denies  specifically  the  allegations  in  the  affidavit  upon 
which  the  writ  was  founded,  and  concludes  with  a  prayer  for 
$50,000  damages. 

Hie  defendants  riloved  to  strike  out  all  of  the  matter  in  the 
complaint,  except  the  allegation  of  the  arrest  of  the  plaintiff, 
and  his  subsequent  discharge. 

Lewis  Beach,  for  the  motion. — I.  There  is  not  an  averment  in 
the  first  five  pages  of  the  complaint,  which  are  given  to  setting 
out  the  particular  instrumentality  by  which  the  plaintiff  was 
deprived  of  his  liberty,  which  has  any  bearing  on  the  subject 
of.  the  controversy.  (1  Code  B.,  N.  S.,  121.)  There  is  not  an 
averment  which  can  be  made  the  subject  of  a  material  issue. 
(6  Bow.  Pr.  B.,  68  ;  4  lb.,  119.) 

II.  The  allegations  do  not  go  to  constitute  a  cause  of  action. 
(1  Code  B.,  102  ;  5  Hew.  Pr.  B.,  476 ;  1  Code.  B.,  if.  &,  404.) 

III.  The  fact  to  be  pleaded  in  this  case,  and  the  only  fact,  is 
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that  the  plaintiff  was  arrested  maliciously,  and  without  proba- 
ble cause ;  the  particulars  in  the  complaint  are  merely  evidences 
of  that  fact,  and  not  pleadable.  (10  How.  Pr.  £.,  50 ;  5  Sandf., 
566.) 

IV.  As  to  the  allegations  in  the  complaint,  denying  what 
was  charged  in  the  affidavit  upon  which  the  plaintiff  was  ar- 
rested, see  1  Johns.  Ch.  R^  106. 

Beadt,  J. — The  motion  in  this  case  must  be  granted,  with 
liberty  to  the  plaintiff  to  insert  such  allegations  as  he  may  be 
advised  are  material  and  necessary  to  chargd  Lewis  Beach. 
The  doctrine  of  the  case  of  Shaw  a.  Jayne  (4  How.  Pr.  J?.,  119), 
as  to  the  forms  of  pleadings  in  these  cases,  is  correct.  The 
evidence  substantiating  the  plaintiff's  claim  should  not  be  set 
forth.  The  plaintiff  relies  upon  an  imprisonment  which  was 
instigated  by  Lewis  Beach,  and  was  malicious.  He  should 
charge  these  facts  only,  leaving  the  facts  and  circumstances  of 
the  arrest,  and  those  showing  it  to  have  been  malicious,  until 
the  trial. 

Motion  granted,  with  $10  costs,  to  abide  event,  and  with  lib- 
erty to  plaintiff  to  amend  his  complaint,  by  making  other  alle- 
gations, if  so  advised. 


GELCH  a.  BAKNABY. 

New  York  Superior  Court;  Special  TermyJuly^  1858. 

Seoukity  for  Costs. — Undertaking. 

A  non-resident  plaintiff,  in  an  action  for  chattels,  took  proceedings  of  claim  and 
delivery  in  the  action,  under  section  209  of  the  Code,  and  gave  the  usual  under- 
taking, and,  thereupon,  the  defendants  obtained  a  return  of  the  chattels,  under 
section  211. 

Held,  that  the  plaintiff  might  be  required  to  file  security  for  costs,  notwith- 
standing he  had  already  given  one  undertaking. 

Whether  the  defendant,  after  having  obtained  a  return  of  the  property,  could 
maintain  an  action  upon  the  plaintiff's  first  undertaking, — Query  t 

Motion  that  plaintiff  file  security  for  costs 
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The  facts  appear  in  the  opinion. 

7!  W.  Barnaby,  for  the  motion. 
E.  J.  Porter,  opposed. 

Boswobth,  J. — The  defendants  move  for  an  order  that  plain- 
tiff file  security  for  costs,  on  the  ground  that  she  has  become  a 
.  resident  of  New  Jersey  since  the  action  was  commenced.  The 
motion  is  opposed  on  the  ground  that  this  action  is  brought  to 
recover  possession  of  personal  property,  and  that  plaintiff  gave 
an  undertaking  with  sureties,  such  as  is  prescribed  by  section 
209  of  the  Code.  To  this  it  is  answered,  that  the  defendants 
required  and  obtained  a  return  of  the  property  by  executing 
with  sureties  such  an  undertaking  as  is  provided  for  by  section 
211  of  the  Code. 

The  Supreme  Court  held  in  Eogers  a.  Hitchcock,  that  a  plain- 
tiff in  replevin  who  had  executed  the  proper  bond,  would  not  be 
compelled  to  give  a  further  bond  as  security  for  costs,  although 
not  a  resident  of  this  State  (9  Wend.,  462).  This  was  probably 
so  decided  cm  the  ground  that  a  bond  under  2  Revised  Statutes, 
523,  §  7,  was  as  broad  as  a  bond  under  2  Revised  Statutes,  620, 
§  4,  and  that  by  the  bond  first  given  the  defendants  had  been 
furnished  with  all  the  security  to  which  2  Revised  Statutes,  620, 
entitled  him. 

The  Revised  Statutes  did  not  enable  a  defendant  in  a  replevin 
suit  to  procure  a  return  of  the  property  to  himself  by  merely 
demanding  it,  and  giving  prescribed  security. 

There  is  much  in  the  provisions  of  the  Code  in  support  of  the 
proposition,  that  when  a  defendant  in  an  action  to  recover  the 
possession  of  personal  property  requires  a  return  of  it  to  himself, 
and  complies  with  section  211  of  the  Code,  he  thereby  loses  and 
is  deprived  of  all  right  to  bring  an  action  for  any  purpose,  on  the 
undertaking  given  by  the  plaintiff  to  obtain  the  possession 
pendente  lite. 

If  the  defendants  succeed,  the  only  judgment  they  can  recover 
is  one  for  costs.  It  may,  at  least,  be  said  that  the  Code  does  not 
in  terms  allow  them  to  assess  damages  for  the  temporary  inter- 
ruption of  their  possession  (Code,  277). 

It  is  quite  clear  that  the  rights  of  the  defendants  to  sue  upon 
the  plaintiff's  undertaking  may  be  very  different  from  those 
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of  a  defendant  in  an  action  of  replevin  under  the  Revised 
Statutes. 

I  think,  therefore,  she  is  not  exempted  from  liability  to  file 
security  for  costs  because  she  gave  an  undertaking  under  sec- 
tion 209  of  the  Code,  nor  because  she  does  not  intend  to  reside 
permanently  in  New  Jersey.  Security  for  costs  must  be  filed  in 
twenty  days. 


FAIRBANKS  a.  TREGENT. 

Supreme  Court,  Second  District;  Special  Term,  April,  1858. 

Examination  of  Parties. — Deposition  on  Commission. 

Under  the  provision  of  section  899  of  the  Code, — that  a  party  may  be  examined  as 
a  witness  in  his  own  behalf,  the  same  as  any  witness,  on  previous  notioe,  ex- 
cept in  certain  cases, — a  non-resident  is  entitled  to  be  examined  upon  commis- 
sion in  his  own  behalf  although  the  adverse  party  has  not  given  any  notice  of 
his  own  examination, 

Motion  for  a  commission  to  examine  the  defendant  on  his  own 
behalf. 

The  defendant  was  a  resident  of  the  State  of  Michigan,  and 
this  application  was  made  by  him  for  the  issue  of  a  commission 
in  the  action  for  the  examination  of  himself  and  other  non- 
residents of  this  State  on  his  own  behalf.  No  notice  of  the  in- 
tended examination  of  the  plaintiff  at  the  trial  had  been  given 
in  the  action,  and  it  was  insisted  by  the  plaintiff  in  opposition  to 
the  motion,  that  under  such  circumstances  a  commission  could 
not  issue  for  the  examination  of  the  defendant  on  his  own  behalf. 

Livingston  IT.  Miller,  for  the  motion. 
Wm.  Tracy,  opposed. 

Lorr,  J. — It  is  provided  by  section  399  of  the  Code  as 
amended  in  1857,  that  a  party  to  an  action  or  proceeding  may 
be  examined  as  a  witness  in  his  own  behalf,  the  same  as  any 
other  witness,  on  previous  notice,  except  in  certain  cases.    The 
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defendant  is  a  resident  of  Michigan,  and  it  is  conceded  that  this 
is  a  case  in  which  he  can  be  examined  on  the  trial.  The  pro- 
vision is  general.  It  permits  the  examination  of  a  party  the 
same  as  any  other  witness.  This  necessarily,  in  my  opinion, 
places  him  in  the  same  position  as  any  other  person  to  be  ex- 
amined in  reference  to  time,  manner,  and  in  eveYy  other  respect, 
and  consequently  authorizes  him  to  be  examined  conditionally, 
or  under  a  commission  as  well  as  on  the  trial.  There  is  cer- 
tainly nothing  in  its  terms  restricting  such  examination  to  the 
trial,  and  I  cannot  discover  any  reason,  in  the  spirit  or  policy  of 
the  act,  which  requires  such  a  construction.  It  is  true  that  there 
is  a  subsequent  provision  in  the  same  section,  which  declares 
that  when  a  notice  of  such  intended  examination  of  a  party  is 
given  in  an  action,  in  which  the  opposite  party  shall  reside  out 
of  the  jurisdiction  of  the  court,  such  party  may  be  examined 
by  commission  issued  and  executed  as  now  provided  by  law. 
That  is  entirely  disconnected  with  the  portion  of  the  section 
first  quoted,  and  while  it  may  be  difficult  to  discover  the  ne- 
cessity of  this  last  provision,  yet  that  does  not  warrant  a  con- 
struction of  a  clause  general  in  its  terms,  so  as  to  limit  it  to  a 
certain  class  of  cases  only.  I  think,  however,  that  the  pro- 
visions are  not  necessarily  inconsistent.  As  a  general  rule,  a 
party  can  only  be  examined  on  a  previous  notice  given  by  him- 
self of  such  intended  examination ;  but  whenever  a  party  or 
person  in  interest  has  been  examined  under  the  provisions  of 
this  section,  the  other  party  or  person  in  interest  may  offer  him- 
self as  a  witness  in  his  own  behalf,  and  shall  be  so  received. 
As,  however,  a  party  residing  out  of  the  jurisdiction  of  the  court 
may  not  be  able  to  be  personally  present,  to  avail  himself  of 
that  right,  the  privilege  of  taking  his  examination  under  a  com- 
mission is  given  to  him  on  receiving  a  notice  of  the  intended 
examination  of  his  adversary,  without  demanding  a  compliance 
with  the  requisitions  of  law  necessary  to  authorize  the  examina- 
tion of  other  persons  in  such  manner. 

After  a  full  examination  of  the  question,  which  was  ably  dis- 
cussed by  counsel,  I  have  concluded  that  the  commission  must 
be  awarded,  directing  the  examination  of  the  defendant  as  well 
as  the  other  persons  named  in  the  notice  of  motion. 
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NEUSBAUM  a.  KEIM. 
2/ew  York  Common  Pleas  ;  General  Term^  1858. 

Statement  for  Judgment  by  Confession. — Creditor's  Action. 

A  statement  for  judgment  by  confession — "  that  the  plaintiff  at  various  times  in 
the  years  1864*  and  1855,  sold  and  delivered  to  me  large  quantities  of  meat, 
and  upon  such  sale  there  is  now  justly  due  to  the  plaintiff  a  balance  in  the  said 
sum  of  $2000" — is  insufficient.  The  total -amount  of  the  debt,  and  the  amount 
of  the  payments,  should  be  stated. 

A  judgment  founded  upon  an  insufficient  statement,  though  it  may  be  good  as 
•gainst  the  debtor,  is  not  so  as  against  his  grantees ;  and  an  action  against 
them  to  reach  property  of  the  debtor,  fraudulently  conveyed  to  them,  cannot 
be  maintained  upon  it. 

Appeal  from  a  judgment  dismissing  the  complaint 

This  was  a  creditor's  action  against  G.  A.  Keim,  a  judgment 
debtor,  and  his  wife,  and  one  Chamberlain,  by  which  the  plain- 
tiff sought  to  reach  real  property,  which  the  complaint  alleged 
belonged  to  Keim,  and  which,  by  successive  conveyances  to 
Chamberlain,  and  by  Chamberlain  to  Keim's  wife,  had  been 
transferred  to  her,  in  fraud  of  the  plaintiff.  The  allegations  of 
the  complaint,  as  to  the  judgment  on  which  the  action  was 
founded,  were,  "  that  on  the  4th  day  of  May,  1855,  the  plaintiff 
obtained  a  judgment  agaiust  the  defendant  G.  A.  Keim,  for  the 
stim  of  $2120.25,  in  the  Court  of  Common  Pleas  of  the  city  and 
county  of  New  York." 

Upon  the  trial,  the  plaintiff  offered  in  evidence,  in  support 
of  this  allegation,  a  statement,  and  confession  of  judgment, 
without  action,  in  the  New  York  Superior  Court,  with  a  tran- 
script of  the  docket  thereof,  filed  in  the  county  clerk's  office, 
and  execution  issued  and  returned  thereon.  The  amount  and 
the  date  of  the  entry  of  the  judgment  were  as  alleged  in  the 
complaint.  The  statement,  in  the  confession,  of  the  facts,  out  of 
which  the  indebtedness  arose,  was  as  follows  : 

"  This  confession  of  judgment  is  for  a  debt  justly  due  to  the 
plaintiff  arising  upon  the  following  facts :  the  said  plaintiff,  at 
various  times  in  die  years  1854  and  1855,  sold  and  delivered  to 
me  large  quantities  of  meat ;  and  upon  such  sale  there  is  now 
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justly  due  to  the  plaintiff,  as  aforesaid,  a  balance  in  the  said 
sum  of  two  thousand  one  hundred  and  fourteen  dollars,  with  in- 
terest thereon  from  the  eighteenth  day  of  February,  1855.'' 

To  this  evidence  the  counsel  for  the  defendants  objected,  on 
the  ground  that  the  judgment  was  rendered  in  the  Superior 
Court,  and  not  in  the  Court  of  Common  Pleas,  as  stated  in  the 
complaint. 

The  counsel  for  the  plaintiff  then  moved  to  amend  the  com- 
plaint, by  striking  out  the  words  u  Court  of  Common  Pleas  for 
the  city  and  county  of  New  York,"  and  inserting  the  words 
"  Superior  Court  of  the  city  of  New  York,"  in  lieu  thereof, 
where  the  record  of  recovery  was  described,  which  motion  was 
granted,  and  the  amendment  made,  to  which  the  counsel  for  de- 
fendants excepted. 

The  counsel  for  the  plaintiff  then  offered  to  read  the  judg- 
ment-roll, transcript,  execution,  return,  and  indorsement  there- 
on, and  thereupon  the  counsel  for  the  defendants  moved  that 
the  complaint  be  dismissed,  because  that  the  judgment  was 
void  for  uncertainty  as  not  complying  with  the  provisions  of 
the  Code  in  section  383,  relating  to  judgments  by  confession  ; 
that  the  statement  did  not  6et  forth  concisely  the  facts  out  of 
which  the  debt  arose,  and  did  not  show  that  the  sum  confessed 
therefor  was  justly  due. 

The  court  decided  that  the  judgment  was  void,  and  not  suffi- 
cient to  sustain  the  complaint. 

The  counsel  for  the  plaintiff  then  offered  to  prove  by  wit- 
nesses in  court,  the  consideration  and  facts  of  the  indebtedness 
in  detail  in  support  of  such  judgment,  the  defendants'  objec- 
tion to  which  offer  was  sustained  by  the  court,  and  the  complaint 
was  thereupon  dismissed.  The  plaintiff  appealed  to  the  general 
term. 

Francis  Byrne^  for  the  appellant.  The  statement  embodied 
all  the  elements  for  its  validity  required  by  the  Code.  (§  383  ; 
Schoolcraft  a.  Thompson,  9  How.  Pr.  i?.,  61.)  All  the  cases 
are  decisions  upon  motions.  No  judgment  can  be  set  aside  col- 
laterally ;  besides,  the  defendants  are  not  creditors. 

Spier  <&  Nash  and  A.  W.  Van  Vechten^  for  the  respondents. — 
L  The  judgment  offered  to  be  read  in  evidence  was  void  for 
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uncertainty,  in  not  complying  with  the  provisions  of  section  383 
of  the  Code.  The  statement  does  not  set  forth  concisely  the 
facts  out  of  which  the  debt  arose.  (Chappel  a.  Chappel,  2  Kem^ 
215 ;  Boyden  a.  Johnson,  11  3bw.Pr.li.y  503  ;  Schoolcraft  a. 
Thompson,  7  lb.,  446  ;  Stebbins  a.  East  Society  of  the  Metho- 
dist Episcopal  Church,  Rochester,  12  /&.,  410 ;  Greenwood  a. 
Donaldson,  12  /&.,  142  ;  Davis  a.  Morris,  21  Bwrl.,  152.)  If 
the  judgment  be  void,  then  of  course  the  transcript  and  execu- 
tion were  void  also. 

II.  The  offer  to  prove  by  witnesses  in  court  the  consideration 
and  facts  of  the  alleged  indebtedness  in  support  of  the  judg- 
ment, was  properly  overruled.  "  It  would  be  giving  vitality  to 
an  act  before  it  had  a  valid  conception."  (Boyden  a.  Johnson, 
11  JBaw.  Pr.  JR.,  506.) 

By  the  Court. — Daly,  J. — A  statement  by  the  defendant  in 
a  judgment  by  confession,  that  the  plaintiff,  at  various  times  in 
the  years  1854  and  1855,  sold  and  delivered  to  him  large  quan- 
tities of  meat,  and  that  upon  such  sale  there  is  now  justly  due 
to  the  plaintiff  a  balance  of  $2114,  with  interest,  &c,  is  in- 
sufficient. It  is  the  statement  of  a  conclusion,  and  not  of  the 
facts  out  of  which  the  indebtedness  Arose,  as  required  by  the 
Code.  If  there  was  a  balance,  that  balance  was  the  difference 
between  the  whole  amount  or  value  of  the  meat  furnished,  and 
the  amount  by  which  it  was  reduced,  either  by  payment,  set-off, 
or  otherwise,  and  that  must  appear,  or  there  is  no  statement  of 
facts.  They  are  to  be  stated  concisely,  not  with  the  minuteness 
and  detail  of  a  bill  of  particulars,  but  the  substantial  facts  must 
appear  which  show  how  the  indebtedness  arose,  not  the  infer- 
ences or  conclusions  of  the  party  making  the  statement. 

Keim  confessed  judgment  to  the  plaintiff  in  the  manner  stated 
above,  and  the  plaintiff,  as  judgment  creditor,  brings  the  pres- 
ent action  to  set  aside,  on  the  ground  of  fraud,  a  conveyance  of 
real  estate,  made  first  by  Keim  and  wife  to  the  defendant  Cham* 
berlain,  and  then  by  Chamberlain  to  Keim's  wife.  As  between 
the  plaintiff  and  Keim  himself  (who,  as  it  seems,  did  not  appear 
in  the  action),  the  record  would  have  been  conclusive.  But  as 
against  Chamberlain  and  Keim's  wife,  who  were  not  parties  to 
the  judgment,  it  was  void  upon  its  face. 

Judgment  affirmed. 
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DUDLEY  a.  GOODKICH. 

Supreme  Courts  First  District;  At  Chambers,  July,  1858. 

Undertaking. — Insolvency  of  Surety. 

After  property  of  a  defendant,  which  has  been  attached,  has  been  discharged, 
pursuant  to  sections  240  and  241  of  the  Code,  upon  his  giving  an  undertaking 
with  two  sureties,  the  court  has  no  power  to  require  the  defendant  to  procure 
additional  sureties,  upon  the  ground  that  the  original  sureties  have  become  in 
solvent 

Motion  for  additional  Burettes  in  an  undertaking. 

The  defendants  in  this  action  were  non-residents,  and  the 
plaintiffs  obtained  an  attachment  against  their  property.  The 
defendants  appeared,  and  on  giving  the  required  undertaking, 
executed  by  two  sureties,  that  the  judgment  which  might  be 
recovered  against  the  defendant  should  be  paid,  obtained  a  dis- 
charge of  the  attachment,  and  a  return  of  the  property. 

Upon  affidavits  showing  that  the  sureties  in  the  undertaking 
had  subsequently  become  insolvent,  the  plaintifft  now  moved  for 
an  order  requiring  the  defendants  to  give  new  security. 

Woodbury  <fe  Churchill,  for  the  motion. — I.  The  court  may 
require  the  defendants  to  give  new  sureties,  on  the  fact  being 
made  to  appear  that  either  one  or  both  of  the  defendants9  sure- 
ties has  become  insolvent.  (Willett  a.  Stringer,  15  How.  Pr.  J?., 
310 ;  Bridges  a.  Canfieft,  2  Edw.  Ch.  R.,  208.) 

The  Hartford  Quarry  Company  a.  Pendleton  (4  Ablott£  Pr. 
i?.,  460),  is  not  in  point.  The  plaintiffs  there,  being  a  foreign 
corporation,  were  obliged  to  file  security  for  costs  in  order  to  ac- 
quire the  right  to  maintain  the  action.  Having  done  so,  it  was 
properly  held  that  they  could  not  lose  their  status  in  court  for 
the  reason  that  their  sureties  had  become  insolvent.  Bridges  a. 
Canfield  was  an  ordinary  case,  where  security  for  costs  had  been 
given,  and  the  plaintiffs  were  required  to  give  new  sureties,  the 
former  sureties  having  become  insolvent 

H.  The  insolvency  of  either  surety  is  sufficient  to  enable 
the  plaintifls  to  succeed  on  the  motion.    Here  both  are  virtually 
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insolvent.  The  true  test  whether  or  not  a  new  surety  should  be 
required  is,  Could  the  surety,  to  whom  objection  is  now  made, 
justify  as  such  if  now  offered  for  the  first  time  ?  The  plaintiffs 
have  a  right  to  be  placed  in  the  position  which  they  occupied 
when  the  action  was  commenced,  and  this  continues  down  to  the 
entry  of  judgment 

IQ.  There  are  no  laches  on  the  part  of  the  plaintiffs.  It  does 
not  appear  that  the  plaintiffe  knew  of  the  insolvency  until  very 
recently.  The  laches  of  plaintiffs,  if  any  exist,  work  no  injury 
to  defendants.  The  progress  of  the  action  is  not  affected  in  any 
way. 

IV.  The  responsibility  of  defendants  is  no  answer  to  the  mo- 
tion. They  are  non-residents,  show  no  property  within  this 
State,  and  the  plaintiffs,  in  the  event  of  success  in  the  action, 
would  be  compelled  to  collect  their  judgment  by  an  action 
thereon  in  another  State. 

W.  J.  A.  FvUery  opposed. — L  There  is  no  provision  made  by 
statute,  or  by  rule  of  court,  to  compel  the  defendants  to  substi- 
tute new  sureties  where  the  first  have  become  insolvent ;  and 
the  court  has  not  the  power  to  make  such  an  order,  independent 
of  statutes.  (4  Abhottf  Pr.  J?.,  460,  The  Hartford  Quarry  Com- 
pany a.  Pendleton.)  That  case  is  analogous  to  the  present  one. 
There,  a  foreign  corporation  obtained  the  right  to  sue,  by  filing 
the  proper  undertaking,  and  that  right  was  not  affected  by  the 
subsequent  insolvency  of  the  sureties.  Here,  the  defendants 
obtained  a  release  of  the  attachment  against  the  property  of 
non-residents  by  filing  the  proper  undertaking,  and,  by  a  parity 
of  reasoning,  they,  too,  can  be  in  no  way  affected  by  the  subse- 
quent insolvency  of  the  sureties.  The  cases  cited  by  plaintiffs' 
counsel  are  not  at  all  in  point,  except  that  Willett  a.  Stringer 
(15  How.  Pr.  i?.,  310)  establishes  the  principle  that  when, 
upon  an  appeal,  an  undertaking  is  perfected,  the  appellant  does 
not  remain  responsible  for  the  insolvency  of  his  sureties ;  and,  so 
far,  it  sustains  the  theory  of  the  defendants  in  this  action. 

II.  The  question  here  raised  is  new  and  important,  never 
having  been  judicially  determined,  and  should  be  decided  upon 
first  principles.  The  original  object  of  an  attachment  against 
the  property  of  a  non-resident  debtor  was  merely  to  secure  the 
appearance  of  the  party,  that  the  court  might  obtain  jurisdiction, 
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and  was  not  to  secure  the  alleged  debt.  .  Tis  true  that  the 
design  of  the  Code  was  to  secure  the  debt  as  well  as  to  obtain 
jurisdiction — probably  upon  the  presumption  that  a  resident 
judgment  debtor  would  be  here  to  answer  with  his  property — 
and  it  does  not  provide  for  the  release  of  the  property  attached 
upon  appearance  in  the  action,  except  upon  giving  an  under- 
taking ;  but  in  other  States — everywhere  where  the  common-law 
rule  obtains — as  soon  as  there  is  an  appearance,  there  is  an  end 
of  the  attachment.  The  Code  thus  gives  advantage  enough  to 
resident  suitors,  without  calling  upon  the  court  for  further  aid  in 
a  proceeding  like  this. 

III.  If  the  court  should  hold  that  it  has  the  power  to  order  new 
security,  it  then  becomes  a  question  of  judicial  discretion  in  each 
instance,  and  the  facts  of  this  case  are  such  that  the  motion,  on 
its  own  merits,  should  be  denied. 

Ingbaham,  J. — The  undertaking  in  this  case  was  given  on  dis- 
charging an  attachment  against  a  non-resident  defendant.  The 
plaintiff  moves  for  other  sureties,  on  the  ground  that  one  of  them 
is  insolvent. 

It  appears  to  me  that  this  is  one  of  those  cases  in  which  the 

court  has  no  power  to  order  additional  sureties.     The  property 

has  been  discharged  from  the  attachment  in  the  mode  pointed 

•  out  by  statute.    There  is  no  power  to  issue  another  attachment, 

and  the  court  has  no  control  over  the  property  attached. 

The  reasons  stated  by  me  in  The  Hartford  Quarry  Company  a. 
Pendleton  (4  Abbotts1  Pr.  i?.,  460),  are  applicable  to  this  case. 

The  same  reasons- are  stated  by  Mr.  Justice  Hoffman,  in  Wil- 
lett  a.  Stringer  (15  How.  Pr.  J?.,  310),  as  to  undertaking  on 
appeals. 

Motion  denied,  defendants1  costs  to  abide  event. 
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DONOVAN  a.  HUNT. 
Supreme  Court,  First  District;  General  Term,  June,  1858. 

Answer. — Defences.  P 

The  fact  that  after  the  commencement  of  the  action,  the  debt,  to  recover  which 
it  was  brought,  wae  attached  in  the  hands  of  the  defendant  by  creditors  of  the 
plaintiff  by  proceedings  in  another  State,  and  that,  such  proceedings  having 
been  regularly  conducted  to  judgment,  the  defendant  paid  over  the  fund  there- 
in, is  a  complete  defence. 

Of  the  construction  of  an  answer  containing  several  defences. 

Motion  for  judgment  upon  a  verdict  taken  subject  to  the 
opinion  of  the  court. 

* 

The  facts  are  stated  in  the  opinion. 

Bt  the  Cotjbt. — Ingbaham,  J. — This  action  was  to  recover 
three  hundred  dollars  and  interest,  for  goods  which  the  plain- 
tiff alleged  the  defendant  had  sold  on  his  account.  The  answer 
admitted  the  receipt  of  the  goods,  but  alleged  they  were  to  be 
sold  on  credit,  and  that  the  credit  had  not  expired.  It  also  de- 
nied the  alleged  value  of  the  property.  It  also  admitted  that 
all  the  property  had  been  sold  ;  and  averred  that  the  defendant 
had  paid  all  the  proceeds  which  had  become  due.  It  then  set 
out  attachment  proceedings  in  Rhode  Island  against  the  plain- 
tiff, by  which  the  property  in  the  hands  of  the  defendant  was 
attached  for  the  benefit  of  creditors  of  the  plaintiff,  and  the 
money  sued  for  was  paid  by  the  defendant  under  those  proceed- 
ings. Those  proceedings  were  subsequent  to  the  commencement 
of  this  action. 

Upon  the  trial  of  the  cause,  the  defendant  waived  the  de- 
fence as  to  the  sale  on  credit,  and  admitted  the  balance  due  to 
the  plaintiff,  relying  on  the  defence  of  the  proceedings  on  the 
attachment.  The  plaintiff  admitted  the  facts  as  set  up  in  the 
answer,  in  regard  to  the  attachment  proceedings  to  be  true,  and 
that  the  defendant  paid  the  balance  in  his  hands  according  to 
the  provisions  of  law  in  Rhode  Island.  A  verdict  was  taken 
subject  to  the  opinion  of  court. 
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The  plaintiff  urges  before  us  that  the  attachment  proceedings 
were  void  as  to  him,  because  at  the  time  they  were  levied  there 
were  no  funds  in  defendant's  hands  due  to  the  plaintiff,  and 
therefore  nothing  on  which  the  attachment  could  be  levied.  He 
relies  on  the  answer  of  the  defendant,  as  establishing  this  fact 
Jf,  however,  the  answer  is  to  be  taken  as  true  for  one  purpose, 
it  must  be  for  another. 

If  the  defendant  had  no  funds  in  his  hands  at  the  time  the 
attachment  was  levied,  then  it  is  very  clear  the  plaintiff  could 
not  recover,  because  this  action  was  commenced  before  the  levy 
of  the  attachment. 

But  whatever  might  have  been  the  rule,  if  the  case  had  been 
decided  upon  the  pleadings,  the  admission  made  by  the  parties 
on  the  trial  relieve  the  case  from  any  difficulty. 

The  defendant  waived  the  defence  of  credit,  and  admitted  the 
balance  due  from  him  to  the  plaintiff,  and  the  plaintiff  admitted 
that  such  balance  had  been  attached  by  proceedings  against  the 
defendant  in  favor  of  a  creditor  of  the  plaintiff,  and  that  the  de- 
fendant had,  after  judgment,  paid  the  money  according  to  the 
laws  of  Rhode  Island.  This,  in  my  judgment,  furnishes  a  com* 
plete  defence.  It  is  too  late  for  the  plaintiff  to  say  that  these 
prooeedings  were  not  legal,  because  he  has  admitted  that  they 
were  conducted  according  to  law,  and  the  payment  was  made 
as  required  by  law.  Even  without  the  admission,  the  defence 
would  have  been  sufficient.  The  answer  admits  that  the  whole 
property  had  been  sold,  but  denies  that  the  sale  was  on  credit 
As  factor,  the  defendant  held  the  claim  for  his  principal,  and 
could  have  maintained  an  action  for  it  in  his  own  name.  For 
aught  that  appears  in  the  case,  he  sold  the  goods  in  his  own 
name.  This  claim,  although  not  due,  was  liable  to  attachment 
in  the  defendant's  charge,  as  much  as  if  he  had  held  the  money, 
and  whether  payable  or  not,  he  was  bound  to  retain  it  under 
that  attachment 

Ir^any  aspect  of  the  case,  the  defendant  was  entitled  to  judg- 
ment 
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CHAMBERLAIN  a.  TOWNSEND. 

Supreme  Court)  First  District  f  General  Term^  June,  1858. 

Promissory  Nom — Usury  Estoppel. 

The  maker  of  a  promissory  note,  drawn  payable  to  his  own  order,  who  annexed 
to  the  note  his  certificate  that  it  was  given  for  value,  and  would  be  paid  when 
due,  is  estopped  from  letting  up  the  defence  of  usury  as  Against  one  who  pur- 
chased the  note  on  the  faith  of  the  certificate,  at  *  discount  greater  than  legal  in- 
terest 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 
The  facts  are  stated  in  the  opinion. 

By  thb  Court. — Ingrah*m.  J. — The  defendant  made  two 
notes  to  his  own  order,  and  delivered  them  to  Holley  for  the 
purpose  of  taking  tip  other  notes  of  the  defendant  then  past  due. 

To  each  note  he  annexed  a  certificate  that  the  same  was  given 
for  valne,  and  would  be  paid,  when  due. 

On  this  certificate  the  note  was  sold  to  the  plaintiff  for  an 
amount  less  than  should  have  been  paid  for  -it,  if  discounted  at 
legal  rate,  and  the  only  question  is,  whether  the  defendant  is 
estopped  from  setting  up  the  defence  of  usury  in  consequence  of 
the  certificate. 

It  has  been  repeatedly  held,  and  must  be  considered  as  the 
settled  law  of  this  court  until  otherwise  settled  by  the  Court  of 
Appeals,  that  the  doctrine  of  estoppel  applies  to  one  who  repre- 
sents a  note,  which  he  is  about  to  sell,  to  be  business  paper, 
'when  in  fact  it  was  not,  so  as  to  preclude  him  from  setting  up 
the  defence  of  usury.  (Holmes  a.  Williams,  10  Paige^  326 ; 
Watson  a.  McLaren,  19  Wend^  557 ;  Dowe  a.  Schatt,  2  Den., 
621 ;  Clark  a.  Ishon,  4  Duer,  408 ;  Frescott  a.  Davis,  4  Bmrbn 
4»5.) 

The  only  difference  between  this  case  and  those  above  referred 
to  is,  that  the  defendant  represented  these  notes  to  have  been 
given  for  value.  I  see  no  difference  between  that  representa- 
tion and  one  that  the  paper  was  business  paper.  Each  conveyed 
the  same  idea,  viz.,  that  they  had  been  parted  with  for  a  suffi- 
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cient  consideration  to  give  them  validity ;  and  each  was  intended 
for  the  same  purpose,  viz.,  to  induce  a  purchaser  to  take  them 
without  fear  of  the  defence  of  usury. 

In  the  present  case,  no  one  but  the  defendant,  who  is  both 
maker  and  indorser,  is  affected  by  the  application  of  this  rule, 
and  there  is  no  hardship  or  injustice  in  saying  to  him,  that  he 
cannot  deny  now  what  he  represented  the  note  to  have  been 
when  the  plaintiff  was  induced  to  purchase  it.  A  contrary  rule 
would  hold  out  to  men  a  temptation  to  deceive  others  by  false 
hood,  and  then  take  advantage  of  such  falsehood  to  escape  the 
liability  so  incurred. 

The  findings  of  the  referee  are  conclusive  as  to  the  facts,  and 
there  was  no  error  in  the  law  as  applied  to  them. 

Judgment  should  be  affirmed,  with  costs. 


CHEESBROUGH  a.  AGATE. 

Supreme  Court,  Fvrst  District;  General  Term,  June,  1858. 

Case. — Covenant  to  Pay  Judgment. 

On  appeal  from  a  judgment  entered  npon  the  report  of  a  referee,  bis  finding  npon 
questions  of  law  cannot  be  reviewed  except  npon  exceptions  incorporated  in 
the  case. 

It  sesms,  that  one  who  covenants  to  pay  the  plaintiff  all  sums  which  should  be 
recovered  against  G.  H.,  and  0.  H.  his  wife,  in  a  certain  action  then  pending 
in,  Ac,  is  not  Jiable  to  pay  a  judgment  entered  for  a  sum  of  money  to  be  col- 
lected out  of  the  separate  estate  of  the  wife  only. 

Appeal  from  judgment  on  the  report  of  a  referee. 
The  facts  appear  in  the  opinion. 

By  the  Court. — Ingraham,  J. — The  defendant  entered  into  a 
covenant  with  the  plaintiff,  by  which  he  agreed  to  pay  the  plain- 
tiff all  sums  of  money  which  should  be  recovered  against  George 
Y.  House  and  Caroline  E.  House,  in  a  certain  action  now  pend- 
ing  in  the  Superior  Court 

Subsequently  the  plaintiff  recovered  in  that  action  a  sum  of 
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money  out  of  the  separate  property  and  estate  of  the  defend- 
ant, Caroline  E.  House,  the  wife. 

No  judgment  was  entered  against  either  of  the  defendants, 
other  than  a  judgment  for  a  sum  of  money  to  be  collected  out  of 
the  separate  estate.    Execution  was  issued  in  the  same  form. 

The  only  question  is,  whether  under  this  covenant  the  defend- 
ant is  liable.  ^ 

His  only  undertaking  was  to  pay  any  sum  of  money  which 
should  be  recovered  against  both  the  defendants  in  that  action. 
He  was  a  surety :  as  such  he  has  a  right  to  insist  that  his  con- 
tract should  be  construed  strictly.  He  can  only  be  held  liable 
on  the  condition  contained  in  it,  viz.,  to  pay  any  moneys  for 
which  both  defendants  shall  be  held  liable.  A  recovery  against 
the  separate  estate  of  one  does  not  bring  the  case  within  that 
condition,  according  to  its  literal  interpretation,  and  the  de- 
fendant's liability  may  well  be  doubted. 

But  the  case  as  it  is  submitted  to  us  is  defective,  and  the  de- 
fendant cannot  raise  that  question  on  these  papers.  Whether 
upon  the  facts  proven,  the  defendant  is  or  is  not  liable  is  a  ques- 
tion of  law. 

The  referee  has  found  upon  tHe  facts,  .and  has  found  the 
law  upon  these  facts  to  be,  that  the  defendant  is  liable.  To 
this  finding  no  exception  has  been  taken.  It  is  now  well  set- 
tled that  a  case  must  be  prepared  and  settled  by  the  referee 
containing  the  exceptions,  during  the  trial  or  after  the  trial,  and 
if  not  so  incorporated,  questions  of  law  cannot  be  reviewed  on 
appeal.  I  need  only  to  refer  to  the  cases  of  Hunt  a.  Bloomer 
(3  jffera.,  341 ;  Johnson  a.  Whitlock,  /&.,  344),  as  settling  this 
practice  beyond  doubt.  We  think,  therefore,  the  appeal  in  this 
case  is  not  well  taken,  and  that  the  same  should  be  dismissed, 
and  judgment  affirmed  with  costs. 

Vol.  V1L— 8 
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THE  PEOPLE  on  rd.  YAN  DEMARK  a.  THE  COMMIS- 
SIONERS OF  EXCISE  OF  SARATOGA  COUNTY. 

Supreme  Court,  Fourth  District;  Special  Term,  July,  1858. 

Excise. — Mandamus. 

•* 

A  mandamus  should  not  be  issued  to  direct  a  Board  of  Commissioners  of  Excise 

under  the  act  of  1857,  to  grant  a  license. 
A  mandamus  should  not  be  issued  to  direct  them  to  entertain  the  application  of 

the  petitioner,  after  the  board  have  met,  and  completed  the  term  of  tea  dajs 

limited  in  the  act 

Application  for  a  mandamus. 

The  petitioner  applied  for  a  peremptory  mandamus,  to  be 
directed  to  the  Commissioners  of  Excise  of  Saratoga  county, 
directing  them  to  grant  unto  Oerardus  C.  Yan  Demark  a  license 
to  sell  strong  and  spirituous  liquors  and  wines,  to  be  drank  on 
his  premises, — or,  for  a  HEe  writ  to  the  said  commissioners,  di- 
recting them  to  entertain  the  application  of  the  said  Oerardus 
C.  Yan  Demark  for  a  license ;  and,  if  he  is  entitled  thereto,  to 
grant  the  same. 

L.  B.  Pike,  for  the  motion. 

J.  A.  Shoudy,  for  the  commissioners,  opposed. 

Potter,  J. — The  statute  entitled  "  An  act  to  suppress  intem- 
perance, and  to  regulate  the  sale  of.  intoxicating  liquors,"  passed 
April  16th,  1857,  provides,  section  one,  for  the  appointment  of  a 
board  of  county  officers,  who  shall  be  known  as  the  u  Board  of 
Commissioners  of  Excise."  The  second  section  requires  that 
this  board  shall  meet  in  their  respective  counties,  at  the  place 
where  the  county  courts  are  required  to  be  held,  on  the  3d 
Tuesday  of  May  in  each  year,  and  on  such  other  days  as  a  ma- 
jority of  the  commissioners  shall  appoint,  not  exceeding  ten  days 
in  any  one  year  (except  in  the  city  of  New  York),yi>r  the  pur- 
pose of  granting  licenses,  Ac.  This  section  further  directs  to. 
whom,  and  what  kinds  of  licenses  may  be  granted,  and  confers 
the  power  upon  this  board  to  grant  such  licenses.    By  the  third 
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section,  they  are  directed  to  keep  a  book  of  minutes  of  all  their 
proceedings,  in  which  shall  be  entered  "evety  resolution  passed 
by  them,  granting  a  license  to  any  person"  &c,  which  minutes 
shall  be  verified  by  their  signatures,  and.  filed  with  the  town 
clerk  of  the  town  for  which  such  license  shall  be  granted,  and 
in  the  cities,  with  the  city  clerks.  The  fourth  section  directs  the 
licenses  to  be  signed  by  the  commissioners  granting  the  same, — 
forbids  their  issuing,  until  the  requirements  fixed  by  the  board 
shall  be  complied  with, — fixes  the  time  of  their  duration,  and 
makes  them  all  expire  on  one  particular  day.  Section  five  au- 
thorizes the  board  to  appoint  a "  clerk  for  the  time  they  may  be 
actually  in  session  in  accordance  with  the  provisions  of  this 
act, — requires  another  book  of  minutes  in  which  si i all  be  entered 
the  names  of  all  applicdnts  for  license,  a  list  of  all  licenses 
granted,  the  names  of  the  parties  to  whom  granted,  and  the 
names  of  the  securities  to  the  bond,  &c. ;  and  allows  to  each  of 
the  persons  composing  such  Board  of  Excise,  the  sum  of  three 
dollars  per  day,  for  services  actually  performed.  Section  sixth 
prohibits  granting  licenses  except  upon  the  applicant's  comply- 
ing with  certain  prescribed  terms ;  nor  unless  the  commissioners 
ar^satisfied  that  the  applicant  is  of  good  moral  character  /  that 
he  has  sufficient  ability  to  keep  an  inn,  tavern,  or  hotel,  and  has 
the  necessary  accommodations  to  entertain  travellers  ;  and  thai 
an  inn,  tavern,  or  hotel  is  required  for  the  actual  accommoda- 
tion of  travellers  at  the  place,  &c. ;  and  in  case  the  commissioners 
shall  grant  any  license  contrary  to  the  provisions  of  this  act, 
they  shall  be  deemed  guilty  of  a  misdemeanor.  The  twenty- 
second  section  provides  that  certain  penalties  in  the  act  shall  be 
sued  for  and  recovered,  in  the  name  of  the  Board  of  Commis- 
sioners of  Excise,  &c 

The  provisions  above,  selected  from  the  act,  .seem  to  be  all 
that  affect  the  question  presented  to  me  for  consideration.  It 
appears  from  the  papers  upon  which  the  motion  is  made,  that 
the  Board  of  Commissioners  put  their  refusal  to  act  in. the.  case 
in  question  solely  upon  the  ground,  that  having  already  met  on 
the  3d  Tuesday  of  May,  1858,  and  on  nine  other  days  appointed 
by  them,  making,  in  all,  ten  days  of  session,  in  the  year  .1858, 
their  power  to  act,  for  the  purpose  of  granting  licenses  in  this 
.year,  was  at  an  end;  and,  for  that  sole  and  only  reason,  they 
refused  to  entertain  the  application  of  the  said  Gerardus  C. 
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Van  Demark,  but  giving  their  consent  to  entertain  the  applica- 
tion, if  the  court  should  decide  they  had  the  power. 

It  is  certainly  clear,  that  if  the  intent  of  the  statute  is  to  limit 
the  powers  of  this  board  to  act  for  only  ten  days  in  each  year,  a 
license  subsequently  granted  would  afford  no  protection  to  the 
applicant.  It  would  be  void  for  want  of  jurisdiction  in  the 
board  to  grant  it.  (Palmer  a.  Doney,  2  Johns.  Cos.,  349  ;  Rex  a. 
Sainsbury,  4  Dum.  <fe  i£,  451.)  The  object  of  this  application 
seems  to  be,  to  ascertain  whsit  powers  this  board  possess,  in  refer- 
ence to  the  question  submitted.  It  is  obvious  that  the  Legisla- 
ture intended  by  this  act  to  constitute  a  public  body  of  county 
officers,  having  certain  quasi  corporate  powers ;  to  have  perpet- 
ual succession  ;  to  have  an  official  name  and  character ;  and  to 
be  endowed  with  corporate  capacity"  in  all  the  particulars  in 
which  power  is  expressly  bestowed  upon  them.  And  it  is  a  well- 
established  principle  of  common  law,  in  regard  to  such  bodies, 
that  wherever  the  act  which  creates  them  is  silent  as  to  the 
power  conferred,  they  possess,  by  necessary  implication,  all  the 
authority  that  is  requisite  or  necessary  to  execute  the  purposes 
of  their  creation ;  among  which  is  the  incidental  power  ot 
suing  and  being  sued  in  regard  to  all  matters  pertaining***)  J^he 
duties  enjoined  by  law,  or  of  any  omissions  of  duty  by  them,  in 
that  particular  department  of  the  public  interests.  Any  duties, 
therefore,  which  they  officially  owe  to  the  public,  or  to  individ- 
uals, may  be  enforced  through  the  power  of  the  courts,  by  the 
same'remedies,  and  with  the  same  effect,  as  if  they  were  natural 
persons.  But  still,  they  are  a  jurisdiction  created  by  statute, 
and  are  limited  to  the  exercise  of  the  powers  only  that  are 
expressly  conferred  by  the  statute  creating  them^and  these  pow- 
ers they  cannot  enlarge  by  implication,  except  as  above  stated. 
To  grant  licenses,  it  is  seen,  is  one  of  the  powers  expressly  con- 
ferred upon  this  board  by  die  second  section  of  the  act ;  and  it 
is  a  general  rule  in  the  construction  of  statutes,  that  when  a 
statute  specifies  the  time  within  which  a  public  officer  is  to  per* 
form  an  official  act  regarding  the  rights  and  duties  of  others,  it 
will  be  considered  as  directory  merely,  and  not  mandatory  or 
jurisdictional,  unless  the  nature  of  the  act  to  be  performed,  or 
the  language  used  by  the  Legislature  show,  that  the  designation 
of  time  was  intended  as  a  limitation  of  power  of  the  officer.. 
(People  a.  Allen,  6  Wend.,  486.)    It  was  argued,  that  inasmuch 
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as  there  are  no  negative  words  in  this  statute  prohibitory  of  the 
exercise  of  this  power  at  any  season  or  time  of  the  year,  pro- 
vided the  board  should  so  appoint,  nor  any  language  declaring 
their  functions  as  a-  board  suspended  during  the  remainder  of 
the  year,  like  all  other  public  bodies,  they  still  retain  the  power. 
This  is  true,  as  a  general  rule,  but  it  will  be  seen  by  the  terms  of 
this  statute,  that  the  time  given  to  them  in  which  they  may  exe- 
cute the  power  conferred,  is  expressly  limited  in  its  duration, 
and  the  only  discretion  conferred  upon  them  m  that  particular, 
is  the  selection  or  appointment  of  the  ten  days  in  which  they 
can  so  exercise  their  power.  And  it  will  hardly  be  questioned, 
as  a  rule,  that  when  a  limited  discretion  has  been  once  exercised, 
its  power  is  exhausted.  These  words  of  limitation  are  a  new 
feature  in  this  statute ;  they  were  never  before  inserted  in  the 
excise  law ;  they  must  have  been  inserted  to  create  some  change, 
and  must,  therefore,  be  construed  to  have  a  significant  meaning. 
The  time  so  limited  is  doubtless  sufficient  for  the  exercise  of 
these  duties  in  any  of  the  counties  in  the  State,  except  New 
York  (which  is  excepted).  The  Legislature  may  have  limited 
this  power  only  from  an  apprehension  of  an  abuse  of  power  by. 
this  body, — as,  that  they  might  become  a  permanent  and  an 
exceedingly  expensive  one  without  such  a  limitation.  Be  that 
as  it  may,  it  is  not  our  duty  to»  speculate  as  to  the  reason.  It  is 
sufficient  for  us  that  they  made  such  a  limitation  in  the  act,  and 
the  time  so  limited  has  been  exhausted  by  this  board.  Take,  for 
illustration,  a  much  stronger  case  than  this,  that  of  the  "  county 
court."  That  is  a  tribunal  recognized  not  only  by  statute,  but  is 
created  by  the  constitution  itself — a  body  having  perpetual  exist- 
ence, and  having  certain  continuous  powers.  Thai  court  i% 
authorized  by  statute  to  make  its  own  appointments  of  the  days 
and  times  when  they  will  hold  a  court,  and  exercise  their  author- 
ity. After  they  have  exercised  the  power  of  appointment, 
have  made  their  order  for  that  purpose,  and  published  it,  this 
power,  so  exercised,  becomes  itself  the  law,  and  is  no  longer  a 
question  of  discretion;  and  would  it  be  pretended  by  any  good 
lawyer  that  this  county  court  could  meet  and  exercise  jurisdic- 
tion, and  try  causes  on  any  days  they  chose,  other  than  those 
appointed  ?    I  think  not. 

I  cannot  agree  with  the  counsel  for  the  petitioner  that  the 
limitation  of  time,  by  this  act,  is  eleven,  instead  of  ten  .days. 
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Neither  by  a  grammatical  or  common-sense  construction  of  the 
language  of  the  act  does  the  intent  appear,  that  the  number  of 
days  shall  exceed  ten,  in  any  one  year.  The  sentence  should  be 
read  thus, — "  The  Commissioners  of  Excise  shall  meet  in  their 
respective  counties,  at  the  place  aforesaid,  not  exceeding  ten  days 
in  any  one  year"  And  the  following  part  of  the  sentence 
should  be  read  as  if  it  was  included  in  parenthesis — ("  On  the 
third  Tuesday  of  May  in  each  year,  and  on  such  other  days  as 
the  commissioners  shall  appoint")  It  cannot  mean  ten  other 
days  besides  the  third  Tuesday  of  May.  I  confess  that  I  am  not 
inclined  to  avoid  or  to  annul  the  effect  and  the  apparent  intent 
of  statutory  provisions  by  merely  calling  them  directory,  nor  to 
depart  from  the  legitimate  province  of  the  judiciary  to  perform 
any  of  the  duties  that  belong  to  legislation.  In  my  judgment, 
"  boards  of  public  officers"  and  "  courts"  will  best  perform  their 
respective  duties  by  attempting  to  execute  the  legislative  will, 
without  regard  to  their  own  individual  views,  and  without 
attacking  the  policy,  wisdom,  or  justice  of  legislative  enactments. 
Abuses  of  the  power  of  the  courts  less  frequently  arise  from  a 
strict,  than  from  too  liberal  and  latitudinaricm  construction  of 
statutes.  The  best  and  safest  rule  is,  to  ascertain  the  true  intent 
of  the  Legislature,  if  it  can  be  found,  and  to  seek  for  it  in  the 
very  words  of 'the  act  itself,  and  ki  doing  so,  to  assume  that  they 
intended  precisely  what  their  language  imports.  All  that  I 
have  thus  far  said,  in  relation  to  the  powers  of  the  board  still 
further  to  act,  is  entirely  "obiter  dictum,"  and  has  been  said 
only  out  of  respect  to  the  wishes  of  the  Board  of  Commissioners 
of  Excise,  and  the  petitioner,  who  desire  to  be  informed  by  the 
court  as  to  the  power  of  the  board  to  act.  It  was  entirely  unne- 
cessary to  be  said  for  the  purposes  of  coming  at  the  conclusion 
to  which  I  have  arrived  as  to  my  own  duty  in  the  case,  and  as 
to  the  decision  I  must  make,  of  the  motion  before  me. 

The  application,  as  has  been  stated,  is  for  a  mandamus  to 
compel  this  board  either  to  issue  a  license  to  the  petitioner,  or 
to  compel  them  to  entertain  the  application  for  one,  and  to  pass 
upon  it.  By  the  well-settled  rules  of  law,  this  court  have  not 
the  power  to  grant  this  writ,  upon  either  of  the  alternatives  pre- 
sented. The  exercise  by  this  court  of  the  power  of  mandamus, 
is  only  proper  in  cases  where  it  clearly  appears  that  some  legal 
right  has  been  refused  or  violated,  and  that  there  is  no  other 
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appropriate  legal  remedy.  This  conrt  never  exerts  its  power 
to  control  the  action  of  an  inferior  tribunal,  or  board  of  public 
officers,  who  are  authorized  by  law  to  exercise  a  discretion  as  to 
their  acts.  In  the  case  of  The  People  a.  The  Superior  Court  of 
New  York  (5  Wend.,  122),  Sutherland,  J.,  said  :  "  It  is  a  well- 
established  principle,  and  has  been  frequently  exercised  and  ex- 
pressly decided  by  this  court,  that  when  a  discretion  is  vested  in 
an  inferior  tribunal,  and  that  discretion  has  been  exercised,  a 
mandamus  will  not  be  granted."  The  case  Ex  parte  Persons 
(1  Hill,  655)  was,  in  its  main  features,  similar  to  this.  That 
was  under  the  old  excise  law  of  the  Kevised  Statutes  of  1830, 
the  3d  and  6th  sections  of  which  were  in  substance  like  the 
3d  and  6th  sections  of  the  present  act.  The  application  was  to 
the  Commissioners  of  Excise  of  the  town  of  Westport,  Essex 
county.  There  was  no  question  in  that  case  about  the  fitness  of 
the  applicant.  He  had  kept  a  tavern  under  regular  licenses 
for  several  years  in  Westport  village,  all  of  which  was  known 
to,  and  admitted  by,  the  board.  The  applicant  offered  the 
proper  bond,  but  the  board  refused  to  enter  the  resolution  in 
their  minutes,  pursuant  to  the  3d  section  of  the  act,  or  to  grant 
a  license,  though  they  all  knew  the  fact  that  no  tavern  was 
licensed  in  the  village,  and  admitted  that  a  tavern  was  abso- 
lutely necessary  there.  The  discretion  allowed  to  the  board  in 
that  act  was  the  same  as  it  is  in  this.  The  motion  was  decided  by 
Judge  Cowen,  who  said  :  "  The  6th  section  of  the  act  very  prop- 
erly confers  upon  the  board  a  large  discretion,  the  exercise  of 
which,  either  in  granting  or  refusing  a  license,  cannot  be  co- 
erced in  any  way."  And  he  held,  that  the  question  was  always 
open  until  the  board  entered  the  resolution  in  their  minutes, 
pursuant  to  the  3d  section  of  the  act.  In  Giles'  Case  (2  Strange 
i?.,  881),  an  old  English  authority,  a  mandamus  was  asked  to 
certain  justices,  to  grant  a  license  to  keep  an  ale-house.  The 
court  refused  it  on  the  ground  that  the  justices  had  a  discretion 
to  grant  or  refuse  licenses"  to  whom  they  pleased. 

Still  more  unjust,  unreasonable,  and  illegal  would  it  be  to 
grant  this  writ  to  compel  officers  to  do  mm%e  than  the  perform- 
ance of  a  duty,  which  the  statute  demands  at  their  hands,  by 
compelling  them  to  entertain  the  application.  True,  they  did 
not  place  their  refusal  on  the  ground  of  the  exercise  of  discre- 
tion, but  solely  on  the  ground  of  their  want  of  power.    They 
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insisted,  however,  at  the  time,  that  their  power  had  become  ex- 
hausted ;  Qnd  the  court  cannot  clearly  say  that  they  were  mis- 
taken.  They  have  spent  all  the  time  which  the  law  has  pre- 
scribed for  the  performance  of  their  duty,  and  they  have  fully 
discharged  it  in  that  respect.  They  would  be  entitled  to  no 
compensation  for  such  services,  even  if  they  had  the  power  to 
meet  and  discharge  it.  They  have  no  right  to  burden  the 
county  with  extra  expenses — they  are  not  bound  to  burden 
themselves.  No  blame  can  rest  upon  them.  The  applicant 
was  bound  to  know  the  law,  and  attend  to  his  interests  in  the 
time  which  the  law  has  equally  given  to  him  and  to  them. 

It  is  quite  probable  that  the  case  of  the  petitioner  is  one  of 
hardship  to  him,  or  one  of  inconvenience  to  the  public.  It  is 
possible  that  this  condition  may  be  charged  to  the  form  of  this 
law.  The  structure  of  modern  statutes,  and  especially  those  on 
the  subject  of  excise,  create  a  pressure  upon  the  courts,  often 
difficult  and  embarrassing.  The  present  law  has  been,  perhaps, 
as  much  as  any  other  the  subject  of  reproach  ;  even  to  the 
charge  of  absurdity  in  its  provisions.  The  duty  of  the  court, 
however,  without  regard  to  these  complaints,  will  be  best  dis- 
charged by  the  attempt  to  give  it  such  fair  construction,  as  a 
whole,  and  in  its  several  parts,  as  shall  be  most  consistent  with 
the  apparent  intent  of  the  Legislature,  without  reference  to  the 
hardships  or  the  inconvenience  in  particular  cases.  .  The  secu- 
rity of  the  citizen  is  always  best  promoted  by  leaving  to  the 
constituted  bodies  of  public  officers  the  full  power  to  exercise 
that  proper  discretion  with  which  the  Legislature  has  invested 
them. 

The  motion  for  mandamus  must  therefore  be  denied. 
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NEW  YORK  &  NEW  HAVEN  R  E.  CO.  a.  SCHUYLER 
Court  of  Appeals;  June  Term,  1858. 

Complaint. — Joinder  of  Actions  and  Parties. — Multifari- 
ousness.— Corporation. 

Where  there  had  been  a  fraudulent  over-issue  of  the  certificates  of  stock  of  a  cor- 

-  poration,  beyond  the  amount  allowed  by  ite  charter,  by  the  act  of  its  transfer 
agent,  and  a  part  of  such  certificates  were  held  by  parties  who  took  with 
knowledge  of  the  fraud,  and  a  part  had  passed  into  the  hands  of  innocent  pur- 
chasers, for  value,  and  without  notice,  and  for  a  part  of  the  certificates  which 
had  been  returned  by  the  holders  of  new  certificates,  representing  in  part  spuri- 
ous and  in  part  genuine  stock,  had  been  regularly  issued  by  the  company, — 

Held,  1.  That  the  corporation  could  maintain  an  action  against  all  persons 
who  claimed  stock  tinder  the  spurious  issue,  to  have  the  certificates  represent- 
ing such  iasue  declared  void. 

2.  That  the  complaint  of  the  corporation  joining  all  such  parties  as  defendants  was 
not  multifarious. 

The  mere  joinder  of  too  many  defendents  is  not  a  ground  of  demurrer  by  any  one 
of  them  against  whom  the  complaint  sets  forth  a  good  cause  of  action. 

Of  the  position  of  a  corporation  as  a  trustee  for  the  corporators. 

Demurrer  to  complaint 

This  action  was  brought  in  the  Supreme -Court,  First  District, 
against  three  hundred  and  twenty-four  defendants,  for  the  pur- 
pose of  settling  the  numerous  claims  which  arose  out  of  the 
extensive  frauds  committed  by  the  defendant  Schuyler,  the 
former  president  and  transfer  agent  of  the  corporation,  plaintiff, 
in  over-issuing  stock. 

The  defendant  Cross  demurred  to  the  complaint,*  and  at  a 

°  The  pleadings  were  as  follows  : 

The  complaint  stated — 1.  The  incorporation  of  the  plaintiffs  by  the  Legislature 
of  Connecticut ;  and  set  forth  the  charter  in  full.  2.  That  the  Legislature  of  the 
State  of  New  York  passed  an  act  authorizing  the  extension  of  the  road  into  that 
State,  and  that  thereafter  the  Legislature  of  Connecticut  passed  an  act  reciting 
the  same,  and  authorizing  the  plaintimi  to  accept  it.  It  then  continued  as  follows : 

8.  That  all  the  said  acts  are  still  in  force  ;  and  that  by  the  law  of  the  State  of 
Connecticut,  the  capital  stock  of  the  said  company  can  neither  be  increased  nor 
diminished,  nor  the  shares  thereof  altered,  diminished,  or  reduced,  by  a  vote  of 
the  directors  or  stockholders  of  the  said  company,  or  by  any  action  whatever  of 
the  said  company  ;  and  that  any  attempt  so  to  do  would  subject  the  said  company 


•  42  ABBOTTS'  PRACTICE  REPORTS. 

New  York  4  New  Haven  R.  R.  Co.  «.  Schuyler. 

special  term  the  demurrer  was  sustained.     (See   the   decision 
reported,  1  Ante,  417.) 

In  December,  1855,  upon  appeal  to  the  general  term  (A.  J. 
Parker,  P.  J.,  S.  B.  Strong  and  Dean,  JJ.),  the  judgment  was 

to  the  forfeiture  of  its  charter  mid  other  disabilities,  and  the  directors  thereof  to 
fine  and  imprisonment.  • 

4.  That  in  pursuance  of  the  said  act  of  incorporation,  the  plaintiffs  opened 
books  to  receive  subscriptions  to  the  capital  stock  of  the  company,  and  received 
subscriptions  therefor  to  the  amount  of  two  millions  and  a  half  of  dollars,  and 
duly  allotted  the  stock  upon  such  subscriptions,  in  pursuance  of  the  said  act  of 
Incorporation,  to  the  subscribers  therefor ;  and  that>  in  pursuance  of  the  power 
given  by  the  act  to  increase  the  capital,  the  same  was  duly  increased  to  three 
millions,  and  subscriptions  therefor  received,  and  the  said  increased  stock  allotted 
to  the  subscribers  therefor,  in  pursuance  of  the  said  act,  all  of  which  original  and 
increased  stock  was  duly  paid  into  the  said  company,  amounting  in  the  whole  to 
three  millions  of  dollars,  being  thirty  thousand  shares  of  one  hundred  dollars 
each,  except  seventy-eight  shares  thereof,  upon  ten  of  which  only  seven  hundred 
and  fifty  dollars  have  been  paid,  and  upon  sixty-eight  of  which  nothing  has  been 
paid ;  and  that  certificates  in  the  ordinary  form,  signed  by  the  transfer  agent  of 
the  said  company,  and  in  the  form  hereinafter  mentioned,  were  .duly  issued  and 
delivered  to  all  the  subscribers  for  the  said  stock,  consisting  of  a  large  number  of 
persons  ;  except,  that  no  certificates  have  ever  been  issued  for  the  said  seventy- 
eight  shares ;  that  shortly  after  the  organization  of  the  said  company,  and  while 
the  said  capital  stock  was  being  paid  in,  and  in  pursuance  of  the  said  act  of  incor- 
poration, the  board  of  directors  of  the  company,  at  a  regular  meeting  thereof, 
adopted  certain  rules  and  regulations  in  regard  to  the  said  capital  stock  and  the 
certificates  therefor,  and  the  transfer  thereof,  of  which  the  following  are  true 
copies : — [Copy  of  rules.]  Which  said  rales  and  regulations  have  ever  since  been, 
and  are  still  in  full  force  and  effect.  And  that,  as  the  plaintiffs  believe,  all  the 
stockholders  of  the  said  company,  and  all  persons  usually  dealing  in  stocks  in  the 
city  of  New  York,  well  knew  that  the  said  rules  and  regulations  had  been  adopted, 
and  were  in  force,  and  were  acted  upon  by  the  said  company. 

6.  That  the  transfers  of  and  the  certificates  for  the  stock  of  the  said  company, 
the  latter  of  which  were  delivered  to  the  different  stockholders  thereof,  were 
filled  up  from  printed  blanks,  with  a  blank  power  of  attorney  to  transfer  usually 
annexed  thereto  ;  that  a  large  number  of  copies  thereof  were  prepared  by  the  said 
company,  for  the  purpose  of  making  and  facilitating  transfers  of  the  said  stock  by 
.  the  holders  thereof,  which  were  left  with  the  transfer  agent  of  the  said  company, 
in  its  transfer  office,  in  the  city  of  New  York,  where  one  transfer  office  was  estab- 
lished (two  others  being  also  established  in  the  cities  of  New  Haven  and  Boston), 
which  New  York  office  was  under  the  care  of  said  transfer  agent ;  and  that  the 
following  is  a  copy  of  one  of  the  said  blank  transfers  of  one  of  the  said  blank 
certificates,  with  the  blank  power  of  attorney  annexed,  being  the  same  forms 
mentioned  in  the  said  rules  and  regulations  so  adopted  as  aforesaid,  and  which 
were  invariably  used  in  transferring  the  stock  of  the  company,  viz. : — [Copy  of 
blanks.] 

6.  That  Robert  Schuyler,  of  the  city  of  New  York,  immediately  after  the  organ- 
isation of  the  sAid  company,  was  elected  the  president  thereof,  and  was  also 
appointed  Its  transfer  agent  m  the  city  of  New  York,  both  of  which  offices  he 
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unanimously  affirmed.  The  case  was  there  submitted  upon 
points,  without  argument,  and  no  written  opinion  was  delivered ; 
but  the  court  were  of  opinion  that  the  demurrer  was  well  taken 
in  regard  to  t^e  misjoinder  of  causes  of  action  and  multifarious- 
ness. 

cepted,  and  that  he  continued  to  discharge  the  duties  of  both  said  offices  with  the 
knowledge  and  approbation  of  its  directors  and  stockholders,  until  about  the 
third  of  July,  eighteen  hundred  and  fifty-four,  when  he  resigned  under  the  cir- 
cumstances hereinafter  mentioned ;  but  said  resignation  was  not  known  to  the 
board  of  directors  till  the  6th  day  of  July,  1854. 

7.  That  since  the  said  capital  stock  of  three  millions  of  dollars  has  been  paid 
in  as  aforesaid,  the  said  company  has  not  been  at  any  time  the  owners  of,  or  enti- 
tled to  any  interest  in  the  said  stock,  except  the  said  seventy-eight  shares  not 
paid  in,  and  in  the  said  ten  shares  only  part  paid  in,  as  above  mentioned,  but  that 
the  said  capital  stock,  and  every  part  thereof,  except  as  last  aforesaid,  belonged 
exclusively  to  the  respective  stockholders  of  the  said  corporation,  who  owned  the 
same,  and  who  held  the  certificates  thereof  for  the  shares  owned  by  them  respec- 
tively ;  and  that  the  said  company  has  not  at  any  time  proposed  or  offered  to,  sell, 
or  authorised  any  person  to  sell  or  offer  to  sell,  the  said  sixty-eight  shares,  or  the 
remaining  part  of  the  said  ten  shares,  or  to  transfer  the  same,  or  to  give  or  issue 
any  certificates  therefor,  or  to  transfer  any  stock  whatever  for  or  on  account  of 
the  said  corporation,  as  owners  thereof  or  otherwise,  except  that  on  the  fourth  day 
of  May,  1858,  a  preamble  and  resolutions  were  passed  by  the  directors  of  the  said 
company,  of  which  the  following  are  copies : — [Copy  of  a  resolution  declaring  10 
shares,  and  several  rights  to  subscribe,  to  the  amount  of  68  shares,  to  be  forfeited, 
and  directing  the  president  to  sell  them.] 

That  the  said  Robert  Schuyler,  as  president  of  the  said  company,  or  otherwise, 
never  did  sell,  or  offer,  or  attempt  to  sell  the  shares  mentioned  in  the  said  pream- 
ble and  resolutions,  or  any  of  them,  or  any  interest  therein  ;  nor  did  any  officer 
or  agent  of  the  said  company,  or  its  board  of  directors,  sell,  or  offer,  or  attempt  to 
sell  the  same  or  any  of  them,  or  any  right  or  interest  therein  ;  nor  were  any  cer- 
tificate or  certificates  given,  or  attempted  to  b%  given  therefor,  or  for  any  part 
thereof,  but  the  said  resolution  remained,  and  now  remains  wholly  unexecuted 
and  unperformed  in  every  particular. 

8.  That  immediately  after  the  incorporation  of  the  said  company,  the  location 
and  construction  of  the  railroad  therein  authorized  was  commenced  and  continued ; 
and,  under  the  act  of  the  Legislature  of  the  State  of  New  York  above-mentioned, 
the  said  road  was  continued  to  the  said  New  York  and  Harlem  Railroad,  near 
Williams  Bridge ;  and  that  the  whole  line  of  said  road  from  New  Haven  to  the 
said  Harlem  road  was  completed  by  the  said  company  and  has  been  completed 
upwards  of  four  years  last  past ;  and  that  since  that  time  the  exclusive  business 
of  said  company  has  been  that  of  running  and  operating  the  said  road  for  the 
conveyance  of  passengers  and  freight,  and  of  maintaining  and  keeping  the  said 
road  in  good  order  and  repair,  and  in  constructing  the  necessary  depots  and  ware- 
houses necessary  in  operating  the  road  ;  and  that  the  said  company  has  not  ^een 
engaged  in  any  other  business  whatever,  and  has  not  been  trafficking  or  dealing 
in  any  way  in  its  own  stock,  or  in  any  stocks  or  property  whatever. 

9.  That  at  the  time  of  the  appointment  of  the  said  Robert  Schuyler  as  such 
resident  of  the  company  and  as  transfer  agent  of  its  stock,  he  was  known  to  be, 
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William  Curtis  Noyes,  Nicholas  Hill,  and    George  Wood^ 
for  the  appellants. — I.  The  plaintifls  as  a  company  are  trustees  * 

and  was  by  the  directors  and  stockholders  of  the  said  company  and  by  the  public 
generally  believed  to  be,  a  fit  and  proper  person  to  fill  and  discharge  the  duties  of 
both  those  offices ;  and  that,  up  to  the  time  of  his  resignation,  he  had  continued 
to  maintain  such  character. 

10.  That  on  the  third  day  of  July,  eighteen  hundred  and  fifty-four,  the  said 
Robert  Schuyler  sent  to  one  of  the  directors  of  the  said  company  a  letter,  which 
was  not  received  by  him  until  the  succeeding  day,  of  which  the  following  is  a 
true  copy  : — [Copy  of  letter  tendering  resignation  of  directorship,  presidency,  and 
transfer  agency,  and  calling  attention  to  the  stock  ledger  as  containing  "much 
that  is  wrong."] 

11.  That  the  said  letter  contained  the  first  intimation  received  by  any  one  of 
the  said  directors,  or  by  any  other  person,  to  the  knowledge  or  belief  of  the 
plaintiffs,  that  the  said  Robert  Schuyler  had  been  guilty  of  any  improper,  wrong- 
ful, or  fraudulent  conduct  or  practice,  either  as  president  of  the  said  company, 
or  as  the  transfer  agent  of  its  stock  ;  and  that  the  confession  of  such  -wrongful 
and  fraudulent  practice  by  himself  not  only  astonished  the  directors  and  stock- 
holders, but  the  entire  community  ;  that,  immediately  thereafter,  the  said  Rob- 
ert Schuyler  absconded  from  the  city  and  State  of  New  York,  and  fled  to  parts 
unknown  ;  and  that,  although  very  diligent  efforts  have  been  made  by  the  com- 
pany and  the  officers  of  justice,  under  due  process  of  law,  to  find  and  arrest  him 
for  the  misdemeanors  and  crimes  hereinafter  stated  to  have  been  committed  by. 
him,  they  have  hitherto  been  wholly  unsuccessful,  and  the  plaintiffs  do  not  know, 
and  have  no  means  of  ascertaining,  his  present  residence. 

12.  That  immediately  upon  the  reception  of  the  said  letter,  the  directors  of 
the  said  company,  and  the  other  officers  thereof,  commenced  a  careful  and  dili- 
gent examination  of  the  stock  ledger  and  transfer  books  of  the  said  company, 
kept  by  the  said  Robert  Schuyler  as  such  transfer  agent ;  and  from  such  exami- 
nation, and  by  other  means — such  as  an  examination  of  certificates  of  stock  of 
the  said  company,  and  powers  of  attorney  to  transfer  connected  therewith,  made 
out  by  the  said  Robert  Schuyler,  and  purporting  to  be  the  stock  of  the  said  com- 
pany,— they  have  ascertained  that,  as  early  as  the  month  of  October,  eighteen 
hundred  and  fifty-three,  the  said  Robert  Schuyler,  for  the  purpose  of  raising 
money  for  his  own  private  purposes,  and  for  the  use  of  the  firm  of  Robert  and 
George  L.  Schuyler,  of  which  he  was  a  member,  having  such  blank  certificates  of 
stock  in  his  possession,  in  order  to  transfer  the  existing  valid  shares  in  the  stock 
of  the  company,  at  the  request  of,  and  for  the  owners  thereof,  when  the  prior 
certificates  that  had  been  issued  therefor  should  be  surrendered,  falsely  made, 
forged,  and  counterfeited,  or  caused  and  procured  to  be  forged  and  counterfeited, 
and  then  made  an  illegal  and  fraudulent  issue  of  certificates  to  his  said  firm  of 
Robert  and  George  L.  Schuyler,  or  to  other  persons,  for  his  and  their  individual 
ang  private  use,  signed  by  himself  as  transfer  agent,  purporting  to  represent 
shares  in  the  stock  of  the  said  company  in  various  amounts,  all  which  was  done 
by  him  without  the  knowledge,  assent,  or  authority  of  the  board  of  directors,  or 
any  members  of  it,  and  without  the  surrender  to  him,  as  transfer  agent  or  other- 
wise, or  to  the  said  company,  of  any  prior  certificates  of  the  stock  of  the  said 
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for  all  the  holders  of  the  stock  legally  entitled  to  be  issued  by 
the  company,  as  well  as  for  all  stock  which  it  is  bound  in  law 
to  recognize  and  adopt.  (Charier  Case^  §§  2,  3,  4,  5,  7,  pp.  6,  7  ; 
Gray  a.  Portland  Bank,  3  Mass.,  365,  perSewall  J. — per  Sedg- 

company,  which  certificates  were  in  the  same  form  as  the  genuine  certificates ; 
that  these  certificates,  thus  fraudulently  and  illegally  made  by  him  from  about 
the  18th  of  October,  1853,  until  about  the  29th  day  of  June,  1854,  and  now  out- 
standing, amounted,  as  near  as  the  plaintiffs  can  ascertain,  to  13,286  shares,  and 
that  there  are  in  addition  outstanding  certificates  in  the  name  of  his  said  firm  of 
Robert  and  George  L.  Schuyler,  amounting  to  1648  shares,  and  in-  the  name  of 
Richard  Schell  &  Co.,  who  were  the  agents  or  brokers  of  the  said  Robert  Schuy- 
ler, or  of  his  said  firm,  to  the  amount  of  160  shares,  the  stock  which  these  last 
certificates  to  his  firm,  and  to  Richard  Schell  &  Co.,  originally  represented,  hav- 
ing been  ostensibly  transferred  to  them  without  surrendering  the  original  cer- 
tificates, and  the  persons  thus  holding  those  certificates  having  no  stock  to  their 
credit  on  the  books  of  the  company  ;  that  in  some  instances  the  said  Robert 
Schuyler  had  feloniously  taken  and  stolen  from  the  papers  of  the  company  cer- 
tificates of  stock,  which  had  been  surrendered,  and  the  stock  represented  by  them 
transferred,  without  cancelling  the  said  old  certificates,  and  had  reissued  them 
without  the  knowledge  or  consent  of  the  company,  or  its  board  of  directors ;  that 
sometimes,  instead  of  issuing  such  false  certificates,  the  said  Robert  Schuyler 
would  permit  or  allow  a  certain  clerk  or  clerks  of  his  said  firm  of  R.  &  G.  L. 
Schuyler,  who  were  not  in  the  employment  of  or  paid  by  the  said  company,  to 
erase  true  entries,  and  to  make  false  and  fraudulent  entries  upon  the  stock  ledger 
of  the  said  company,  unknown  to  them  and  the  directors  thereof,  whereby  his 
said  firm,  and  the  said  Robert  Schuyler,  as  transfer  agent,  were  credited  with 
stock  to  the  amount  of  $1,000,000,  and  as  having  a  lawful  right  to  transfer  the 
same,  when  there  was  no  stock  to  his  or  their  credit,  or  belonging  to  him  or 
them,  and  when  they  had  no  right  to  make  the  same  ;  that  the  certificates  thus 
fraudulently  and  illegally  made  and  issued,  and  fraudulently  reissued,  and  the 
said  false  and  unauthorized  transfers  were  used  by  the  said  Robert  Schuyler  in  his 
own  private  business  or  in  that  of  the  firm,  representing  them  to  be  genuine 
certificates  and  valid  transfers,  chiefly  by  borrowing  money  upon  them,  and  pledg- 
ing them  and  the  stock  purporting  to  be  represented  thereby,  as  collateral  secu- 
rity, but  for  what  amounts,  and  to  whom  in  particular  they  were  originally 
pledged,  and  under  what  circumstances,  the  plaintiffs  have  not  been  able  to  as- 
certain ;  and  pray  that  all  the  circumstances  thereof  may  be  set  forth  by  the  de- 
fendants in  this  action  ;  that  none  of  the  transactions  by  the  said  Robert  Schuyler 
hi  these  fraudulent  and  illegal  certificates,  purporting  to  represent  shares  of  the 
stock  in  the  company,  nor  any  transfers  thereof  on  the  books  of  the  company, 
were  really  or  ostensibly  for  the  benefit  of  the  company,  or  on  its  account,  or  in 
any  of  its  business  or  transactions ;  nor  did  they  purport  to  be  issues  of  stock 
then  emanating  from  the  company,  but  as  stock  belonging  to  the  said  Robert  and 
George  L.  Schuyler,  and  to  be  issued  and  transferred  exclusively  by  them  ;  and 
they  purported  to  be  and  were  exclusively  for  the  private  benefit  of  the  said  Rob- 
ert Schuyler,  or  his  said  firm,  in  their  own  personal  or  private  dealings,  which 
was  well  known  to  each  and  every  of  the  person  and  persons  who  received  the 
same  ;  that  in  disposing  of  the  same  for  his  said  private  and  personal  use,  and 
that  of  his  said  firm,  the  said  Robert  Schuyler  did  not  act,  or  profess  to  act,  as 
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wick,  J.,  389  ;  Scott  a.  De  Peyster,l  Ed.  Ch.E.,  513,  542 ;  Rob- 
inson a.  Smith,  3  Paige,  232 ;  Catlin  a.  Eagle  Bank,  6  Cofin., 
233-4,  240,  243.)    • 
II.  The  complaint  is  sustainable  as  a  bill  of  peace,  being  in  the 

the  president  or  transfer  agent  of  the  company,  or  on  its  account,  but  simply  for 
himself  or  his  said  firm,  as  the  owners  of  the  shares  purporting  to  be  represented 
by  the  said  false,  reissued,  and  illegal  certificates ;  that  each  of  the  said  certifi- 
cates was  for  a  large  number  of  shares,  and  those  which  he  issued  in  the  name  of 
his  said  firm  were  generally  delivered  with  blank  powers  of  attorney  to  transfer 
the  stock,  signed  by  the  said  Robert  Schuyler  in  the  name  of  his  said  firm,  with- 
out being  actually  transferred,  or  entered  in  any  manner  upon  the  books  of  the 
company,  and  that  the  persons  bo  receiving  the  same  from  him  or  his  said  firm, 
in  many  instances  neglected  to  have  the  same  entered  or  transferred  on  the  books, 
although  the  said  Robert  Schuyler,  having  the  exclusive  charge  of  the  said  books, 
in  some  cases  fraudulently  permitted  the  same  to  be  transferred  thereon,  and 
probably  would  have  permitted  it  in  all  cases,  if  he  had  been  requested  so  to  do  ; 
that  9888  shares,  purporting  to  be  represented  by  the  said  illegal  and  fraudulent 
certificates,  now  stand  upon  the  books  of  the  company,  kept  by  the  said  Robert 
Schuyler,  in  the  names  of  parties  to  whom  they  were  immediately  transferred  by 
his  said  firm  ;  and  that  many  of  the  shares  originally  represented  by  like  certifi- 
cates to  the  said  firm,  have  been  transferred  to  various  other  persons,  who  now 
hold  and  claim  the  same  ;  and  that  all  the  holders  of  the  said  illegal  and  fraud- 
ulent certificates  claim  to  be  lawful  stockholders  of  the  said  company,  or  that 
they  have  a  legal  and  valid  claim  against  the  said  company  for  the  value  of  the 
said  stock  as  genuine  stock,  or  for  the  amounts  which  they  respectively  advanced 
to  the  said  Robert  Schuyler,  or  to  his  said  firm,  or  to  the  other  persons  from 
whom  they  received  the  same,  on  account  of  the  stock  purporting  to  have  been 
represented  by  the  said  certificates. 

18.  That  many  of  the  persons  holding,  or  claiming  to  hold,  the  said  false  and 
illegal  certificates  and  transfers,  and  the  stock  purporting  to  be  represented  there- 
by, have  never  caused  the  same,  or  any  thing  in  regard  thereto,  to  be  registered 
or  entered  upon  or  in  any  of  the  books  of  the  plaintiffs,  kept  in  their  office  or 
otherwise,  by  the  treasurer,  secretary,  clerk,  or  any  other  officer  thereof,  or  in 
any  other  manner  ;  and  that  the  plaintiffs  are  informed  and  believe,  and  there- 
fore state,  that  by  the  laws  of  the  State  of  Connecticut,  binding  upon  the  plain- 
tiffs, and  all  persons  holding,  or  claiming  to  hold  or  own,  such  certificates  and 
transfers,  and  the  stock  purported  to  be  represented  thereby,  no  transfer,  convey- 
ance, or  assignment  of  any  such  certificates  or  shares  can  be  or  is  valid  against 
any  other  person  than  the  grantors  thereof,  or  their  representatives,  because  the 
same  was  not  so  registered  and  entered  ;  and  that  by  reason  thereof  the  said  cer- 
tificates and  transfers  conferred  no  right  or  title  whatever  thereto,  or  to  the  said 
stock  or  shares,  upon  the  persons  so  holding  the  same,  or  any  of  them,  as  against 
the  plaintiffs. 

14.  That  the  following  U  a  statement  of  the  names  of  the  several  persons  who 
claim  to  hold  the  said  9,888  shares  represented  by  the  said  illegal  and  fraudulent 
certificates  as  above  mentioned,  received  directly  from  the  said  firm  of  R.  ft  6. 
I*.  Schuyler,  with  the  number  of  shares  claimed  by  each  Kbut  the  plaintiffs  are 
ignorant  of  the  particular  circumstances  upon  which  they  received  the  certifi- 
cates representing  them,  and  pray  that  the  same  may  be  fully  set  forth  by  the 
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nature  of  a  bill  quia  timet)  and  to  prevent  unnecessary  and  waste- 
ful litigation,  which  many  of  the  defendants  have  commenced.  (2 
Story's Eq.  Jur.,  §§  952  to  961, 825 ;  Jeremy's Eq,,  344 ;  Story'sEq. 
Pl^  §§  272,  276-7,  278,  284-5-6, 121-2,  345  ;  Nicoll  a.  Trustees 

respective  holders  thereof  with  the  time,  place,  person  from  whom,  and  the  con- 
sideration thereof,  and  all  the  details  thereof  respectively  : — [list  of  names  and 
number  of  shares.]  * 

16.  That  the  following  is  a  statement  of  the  names  of  the  several  persons  who 
claim  to  hold,  or  have  some  interest  in,  the  shares  represented  by  the  said  illegal 
and  fraudulent  certificates  Issued  and  reissued  by  the  said  Robert  Schuyler,  and 
in  the  said  false  and  illegal  transfers,  with  the  number  of  shares  held  by  each, 
including  also  those  mentioned  in  the  fifteenth  paragraph  of  this  complaint ;  but 
the  particular  circumstances  under  which  they  received  the  same  are  unknown 
to  the  plaintiffs,  and  they  pray  that  they  may  be  fully  set  forth  by  the  persons  re- 
spectively holding  the  same,  with  the  time,  place,  person  from  whom,  and  the 
consideration  upon  which  they  were  received  respectively,  vis. : — [list  of  names 
and  number  of  shares.] 

That  many  of  the  persons  named  in  the  two  last  paragraphs  were,  at  the  times 

they  respectively  received  the  said  false  and  fraudulent  certificates,  and  the  said 

false  and  illegal  transfers,  genuine  stockholders  of  the  said  company,  and  entitled 

to  enjoy  and  exercise  all  their  rights  and  privileges  as  such,  and  to  examine  the 

,  transfer  and  stock  books  of  the  said  company. 

16.  That  from  about  the  twenty-ninth  day  of  June,  until  the  said  third  of  July, 
1864,  the  said  Robert  8chuyler  was  detained  from  the  office,  and  hindered  from 
transacting  any  business  as  such  transfer  agent  by  illness,  and  that  during  his 
said  absence,  William  E.  Worthen,  a  director  and  vice-president  of  the  said  com- 
pany, without  any  authority  from  the  said  company,  or  from  the  board  of  direc- 
tors, or  any  one  authorised  to  confer  the  same,  and  without  any  right  to  act  as 
such,  assumed  to  act  as  transfer  agent  in  the  place  of  the  said  Robert  Schuyler, 
and  that  thus  acting  as  such  during  that  period,  he  reissued  certificates  purport- 
ing to  be  certificates  of  stock  in  the  said  company,  at  tire  request,  and  in  behalf 
of  various  persons  who  desired  him  so  to  do,  and  who  assumed  to  own  stock  which 
they  could  transfer,  with  his  own  name  as  transfer  agent,  in  the  form  of  the  cer- 
tificates herein  before  set  out,  to  the  amount  of  four  thousand  four  hundred  and 
forty-six  shares  in  all ;  which  said  certificates  were  all  based  upon  some  of  the 
false  or  fraudulent  certificates  so  issued  or  reissued  by  the  said  Robert  Schuyler, 
or  upon  the  stock  so  falsely  and  fraudulently  represented  thereby,  or  by  the  said 
false  and  fraudulent  transfers,  and  claimed  to  belong  to  him  or  his  said  firm,  or 
to  some  person  or  persons  to  whom  they  had  professed  or  attempted  to  transfer 
the  same,  and  not  upon  any  genuine  stock  of  the  said  company,  or  upon  any  cer- 
tificates or  transfers  representing  the  lawful  stock  thereof ;  that  the  said  William 
B.  Worthen,  when  he  so  reissued  the  said  certificates,  was  wholly  ignorant  of  the 
illegal  and  fraudulent  acts  of  the  said  Robert  Schuyler  in  issuing  the  first  certifi- 
cates, and  making  and  permitting  such  illegal  transfers,  and  supposed  the  certifi- 
cates so  reissued  by  him,  to  be  based  upon  the  real  stock  of  the  said  company, 
but  knew  he  was  acting  without  authority  ;  and  that  the  plaintiffs  are  advised, 
and  believe  that  the  acts  of  the  said  William  E.  Worthen,  in  signing  the  said 
certificates,  and  all  the  acts  connected  therewith,  were  wholly  unauthorised  and 
void ;  that  they  are  not  binding  upon  the  said  company  for  any  purpose,  and 
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of  Huntington,  1  Johns.  Ch.,  166  ;  3  Johns.,  566, 584,  588,  601 ; 
Brinckerhoff  a.  Brown,  infra  ;  Fellows  a.  Fellows,  infra ;  Al- 
len a.  Montgomery  Rail  Road  Company,  11  Ala.,  447.) 
III.  The  complaint  is  sustainable  as  one  filed  by  Trustees  to 

create  no  legal  obligation  against  them,  and  that  the  said  certificates  and  trans- 
fers should  be  set  aside  and  delivered  up  to  be  cancelled.  That  the  said  last- 
mentioned  certificates  have  never  been  adopted  by  the  said  company,  and  that 
the  following  is  a  true  statement  of  the  said  certificates,  of  their  numbers,  and 
the  amounts  for  which  they  were  respectively  issued,  and  of  the  persons  to  whom 
they  were  issued,  viz : — [List  of  certificates  signed  by  W.  E.  Worthen  as  transfer 
agent.  Neither  this  nor  the  preceding  lists  contained  the  name  of  the  demur- 
rant,  Cross.] 

That  the  plaintiffs  are  ignorant  of  the  particular  circumstances  under  which 
the  said  certificates  were  received  and  issued,  and  pray  that  the  same  may  be 
fully  se't  forth  by  the  persons  so  receiving  the  same,  with  the  time,  place,  person 
from  whom  they  were  so  received,  and  the  consideration,  and  all  the  details 
thereof. 

17.  That  the  plaintiffs  are  informed,  and  have  reason  to  and  do  believe,  and 
therefore  state,  that  many  of  the  persons  who  received  the  said  false,  reissued, 
and  fraudulent  certificates,  and  the  said  illegal  transfers  from  the  said  Robert 
Schuyler  and  from  his  said  firm,  and  from  the  said  William  £.  Worthen,  and  from 
other  persons  to  whom  they  had  delivered  or  attempted  to  transfer  them,  knew 
or  had  reason  to  believe  that  the  said  certificates  and  transfers  were  not  valid  or 
genuine;  and  that  they  did  not  represent  any  of  the  real  stock  of  said  company, 
and  were  made  and  issued  without  any  authority  of  law ;  and  that  they  received 
the  same  upon  some  illegal,  corrupt,  or  usurious  contract  or  transaction  with  the 
said  Robert  Schuyler  or  his  said  firm,  and  that  by  reason  thereof,  they  are  not,  and 
are  not  entitled  to  be  regarded  as,  bona  fide  holders  or  purchasers  of  the  said  cer- 
tificates and  transfers,  or  any  of  them,  or  of  the  stock  purporting  to  be  repre- 
sented thereby,  as  against  the  said  company  or  otherwise. 

IS.  That  the  plaintufs  being  advised  by  their  counsel,  that  they  had  no  au- 
thority to  admit  or  recognise  any  of  the  said  illegal  certificates  and  transfers  as 
representing  the  stock  of  the  said  company,  and  being  also  so  instructed  at  a 
meeting  of  the  stockholders  of  the  company  duly  convened  for  the  purpose  of 
considering  the  question  as  to  the  said  fraudulent  issues  and  transfers,  have  de- 
clined to  recognize  the  said  illegal  and  fraudulent  certificates,  and  the  said  false 
and  illegal  transfers,  as  representing  genuine  stock  of  the  said  company,  and  the 
holders  thereof  as  stockholders  of  the  said  company,  and  have  also  declined  to 
recognize  the  said  stock  as  genuine  stock  of  the  said  company  for  any  purpose, 
and  ever  since  the  discovery  of  the  frauds  so  committed  by  the  said  Robert 
Schuyler,  have  declined  to  acknowledge  the  said  certificates,  transfers,  and  stock, 
or  any  of  them,  or  to  sanction  by  any  act  of  theirs  any  transfer  thereof,  or  to 
issue  new  certificates  therefor ;  and  have  also  declined  to  recognize  the  said  certifi- 
cates and  transfers,  and  the  acts  of  the  said  Robert  Schuyler  and  the  said  William 
S.  Worthen  in  making  and  issuing  the  same,  as  creating  any  valid  claim  or  obli- 
gation against,  or  imposing  any  duty  upon,  the  said  company  of  any  kind 
whatever. 

19.  That  John  H.  Dykers,  one  of  the  holders  of  the  said  illegal  and  fraudulent 
certificates,  dated  June  20,  1864,  for  one  hundred  and  fifty  shares,  has  brought 
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settle  and  determine  disputed  and  conflicting  claims  to  a  com- 
mon fund,  its  stock ;  in  which  all  the  parties  to  the  suit  have  an 
interest,  and  which  is  in  jeopardy  by  th<->se  claims — those  of  the 
defendants  having  one  common  origin,  the  fraud  of  Schuyler, 

an  action,  in  the  nature  of  and  as  a  suit  at  law,  against  the  plaintiffs  in  the 
Superior  Court  of  the  city  of  New  York,  claiming  to  recover  damages  to  the 
amount  of  $13,000,  because,  as  he  alleges,  the  plaintiffs  refused  to  permit  him  to 
transfer  the  same  on  the  books  of  the  company  as  genuine  stock  ;  that  an  answer 
has  been  interposed  to  the  said  action  setting  up  the  invalidity  of  the  said  certifi- 
cates for  the  reasons  above  mentioned,  and  the  same  is  now  at  issue  and  ready  for 
trial.  That  Cornelius  Vanderbilt,  another  holder  of  such  illegal,  stolen,  fraudu- 
lent certificates,  so  made  and  issued  by  the  said  Robert  Schuyler,  to  the  amount 
of  2320  shares,  issued  to  him  by  the  said  Robert  Schuyler  for  his  own  use,  or 
that  of  his  firm,  .has  also  commenced  another  action,  in  the  nature  of  a  suit  at 
law,  against  the  plaintifft  in  the  same  court,  claiming  to  recover  against  them 
the  sum  of  $282,000  with  interest,  because,  as  he  alleges,  the  plaintiffs  have  refused 
to  permit  the  same  to  be  transferred  on  the  books  of  the  company  as  genuine 
stock  ;  that  no  answer  has  yet  been  put  in  to  the  complaint  in  the  last-mentioned 
action,  the  time  to  answer  not  having  expired,  but  the  plaintiffs  intend  to  an- 
swer and  contest  their  liability  in  the  said  action.  That  A.  Morton  Ferris  and 
Warren  Ferris,  the  holders  of  21  other  shares  represented  by  the  said  false  and 
fraudulent  certificates,  have  also  commenced  an  action  in  the  Supreme  Court  of 
this  State,  in  the  first  district,  claiming  to  recover  against  the  plaintiffs  the  sum 
of  $2100  and  interest,  because,  as  they  allege,  the  plaintiffs  refuse  to  permit  the 
same  to  be  transferred  on  the  books  of  the  company  as  genuine  stock  ;  that  no 
complaint  has  been  served  in  that  action,  but  the  plaintiffs  intend  to  answer  and 
contest  their  liability  therein.  That  August  Belmont  has  also  commenced  an 
action,  in  the  nature  of  a  suit  at  law,  against  the  plaintiffs,  in  the  Superior  Court 
of  the  city  of  New  York,  claiming  to  recover  damages  against  them  to  the  amount 
of  upwards  of  $86,600,  because,  as  he  alleges,  the  plaintiffs  refused  to  permit  the 
said  August  Belmont  to  transfer  on  the  books  of  the  said  company  eight  hundred 

and five  shares  of  stock  represented  by  certificates  so  fraudulently  issued 

V  the  said  Robert  Schuyler  ;  that  said  last-mentioned  action  was  commenced  on 
the  fourteenth  day  of  November,  1864,  and  an  answer  has  been  put  in  by  these 
plaintiffs  denying  their  liability  in  said  action,  and  contesting  the  same.  That 
the  President,  Directors,  and  Company  of  the  Mechanics'  Bank  of  the  city  of 
New  York,  have  also  commenced  two  similar  actions  in  the  same  Superior  Court, 
on  similar  grounds,  as  the  holders  of  486  shares  of  the  stock  represented  by  said 
false  and  illegal  certificates ;  which  actions  are  now  at  issue  and  in  readiness  for 
trial.  That  Alexander  Dennistoun,  John  Dennistoun,  William  Wood,  William 
Cross,  and  Benjamin  F.  Dawson,  have  also  commenced  another  action  against  the 
said  company,  in  the  New  York  Common  Fleas,  claiming  to  recover  the  sum  of 
$200,000,  for  their  alleged  refusal  to  transfer  a  larger  number  of  the  shares  of 
stock  represented  by  the  said  false  and  illegal  certificates  and  transfers ;  that 
the  said  action  is  not  at  issue,  but  the  plaintiffs  intend  to  defend  the  same  as 
herein  before  stated.  That  in.  each  of  the  said  actions,  except  the  last  three, 
attachments  lwve  been  issued  against  the  plaintiffs,  and  all  their  real  and  per- 
sonal property  in  the  city  of  New  York,  including  its  rolling  stock,  and  the 
means  of  operating  the  road,  levied  upon  and  seised  under  the  said  attachments 
VolVII.-* 
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upon  which  the  claims  of  all  depend.  (1  Story^s  Eq.  Juris,, 
§§  59,  60 ;  City  of  New  London  a.  Brainard,  22  Conn.,  552 ; 
Hodges  a.  City  of  Buffalo,  2  Den.,  110 ;  mHiU  on  Trustees,  543, 
and  notes;  Brinckerhoff  a.  Brown,  6  Johns.  Ch.,  189 ;  Fellows 
a.  Fellows,  4  Cow.,  682.) 

by  the  sheriff  of  the  city  and  county  of  New  York,  and  are  now  held  upon  said 
attachments  by  him. 

20.  That  the  plaintiffs  are  informed  and  believe,  that  it  is  the  intention  of 
other  holders  of  the  said  false  and  fraudulent  transfers  of  stock  and  certificates  of 
stock  to  commence  other  actions  against  the  plaintiffs  for  refusing  to  transfer  the 
said  stock  so  purporting'  to  be  represented  by  the  said  false  and  fraudulent  cer- 
tificates as  genuine  stock ;  that  said  actions  will  be  very  numerous,  and,  as 
the  plaintiffs  believe,  exceeding  one  hundred,  and  will  subject  the  plaintiffs,  and 
the  parties  to  those  actions  respectively,  to  great  and  unnecessary  expense, 
trouble,  and  litigation ;  and  that  such  actions,  if  commenced,  and  especially  if 
they  are  followed  up  by  attachments,  will  greatly  injure  and  damage  the  interests 
of  the  plaintiffs,  and  the  interests  of  the  genuine  stockholders  of  the  said  com- 
pany, and  its  creditors  and  other  persons  interested  in  its  stock,  effects,  and  earn- 
ings ;  that  the  plaintiffs  are  advised  and  believe  that  the  rights  of  all  the  said 
holders  of  the  said  false  and  fraudulent  certificates,  and  of  said  fraudulent  trans- 
fers, may  be  determined  and  adjusted  in  one  action,  without  prejudice  to  the 
rights  of  any  of  them,  and  so  as  greatly  to  promote  the  convenience  and  advance 
the  interests  of  all  persons  interested  in  the  said  company,  whether  as  holders  of 
the  genuine  stock  thereof,  or  of  the  said  illegal  and  fraudulent  certificates  and 
trans/ers. 

21.  That  the  owners  and  holders  of  the  genuine  stock  of  the  said  company 
consist  of  more  than  one  thousand  persons  residing  in  the  States  of  New  York, 
Connecticut,  Massachusetts,  and  elsewhere,  and  that  they  cannot  conveniently  be 
made  parties  to  this  action,  and  that  if  they  are  made  parties,  great  delay  must 
take  place,  and  large  expenses  be  incurred  before  they  can  be  brought  in  and  be 
properly  made  defendants. 

22.  That'  the  plaintiffs,  not  being  the  owners  of  or  interested  in  any  of  the 
stock  of  the  company,  except  the  seventy-eight  shares  hereinbefore  mentioned, 
and  being  mere  trustees  or  managers  of  the  said  three  millions  of  genuine  stock 
of  the  said  company,  beyond  which  amount  the  same  cannot  be  lawfully  in* 
creased,  are  not  authorized  or  empowered,  as  they  are  advised  and  believe,  to 
acknowledge  or  recognise  any  of  the  said  false  and  fraudulent  certificates  of 
stock,  or  any  of  said  transfers  as  stock,  or  as  constituting  any  claim  against  the 
company,  without  an  adjudication  by  some  court  of  competent  jurisdiction  re- 
quiring them  so  to  do,  and  that  under  the  circumstances  they  cannot  make  any 
dividends  to  genuine  stockholders,  nor  can  they  with  safety  or  accuracy  deter- 
mine who  are  entitled  to  vote  at  the  elections  for  directors  of  the  said  company ; 
nor  can  they  open  the  transfer  books  of  the  said  company  as  they  are  desirous  of 
doing ;  and  that  this  action  is  commenced  for  the  purpose  of  impleading  all  the 
said  holders  and  claimants  under  the  said  illegal  and  fraudulent  certificates  and 
transfers,  in  order  that  the  duties  and  obligations  of  the  plaintiffs,  and  the  rights 
and  claims  of  the  holders  of  the  said  certificates  may  be  settled  in  one  suit,  and 
to  the  end  that  a  multiplicity  of  actions  and  the  delay,  expense,  and  litigation 
attendant  thereon  may  be  avoided. 
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IV.  So,  as  a  bill  in  the  nature  of  a  bill  of  interpleader,  in 
which  it  is  no  objection  that  the  plaintiff  may  have  an  interest 
in  the  subject  of  the  controversy.  (2  Story's  £g.y  §  800,  &c. ; 
Jeremy's  Eq.,  346  ;  Bidwell  a.  Hoffman,  2  Paige,  199  ;  Code, 
§  167.) 

23.  The  plaintiffs  further  say  that,  as  they  are  informed  and  believe,  and  there- 
fore state,  the  said,  firm  of  R.  &  G.  L.  Schuyler,  on  or  about  the  third  day  of  July, 
1864,  made  an  assignment  of  all  its  property  and  effects  for  the  benefit  of  credi- 
tors, to  Richard  M.  Blatchford,  George  R.  J.  Bowdoin,  and  Samuel  L.  M.  Bar- 
low, of  the  city  of  New  York,  among  which  property  and  effects  was  included 
some  alleged  stock  of  the  plaintiffs'  company,  represented  by  the  said  false  and 
illegal  certificates  and  transfers,  and  that  they  claim  as  such  assignees  an  iuterest 
therein  as  such  ;  and  that  upon  like  information  and  belief  they  say  that  the 
said  Robert  Schuyler  and  George  L.  Schuyler,  separately,  and  about  the  same 
time,  made  individual  assignments  of  their  property  and  effects  to  the  said 
George  R.  J.  Bowdoin  and  Samuel  L.  M.  Barlow,  among  which  was  in  like  man- 
ner included  some  of  the  said  alleged  stock  represented  by  the  said  false  and 
illegal  certificates  and  transfers,  and  that  each  of  said  assignees,  as  such,  claims 
some  right  or  interest  in  the  said  false  and  illegal  certificates  and  transfers,  jand 
the  stock  represented  thereby. 

The  plaintiffs  therefore  pray  judgment  against  all  the  defendants  who  are 
holders  or  owners  of  the  said  illegal,  fraudulent,  stolen,  and  forged  certificates 
of  stock  and  transfers  of  stock,  that  the  said  certificates  and  transfers,  and  each 
of  them,  were  and  are  wholly  illegal  and  void  as  against  the  plaintiffs  and  the 
genuine  stockholders  of  the  said  company,  and  that  the  same  do  not  represent 
any  stock  of  the  said  company,  or  entitle  the  said  holders  to  any  rights  as  stock- 
holders, and  that  they  do  not  constitute,  either  alone  or  in  connection  with  the 
acts  of  the  said  Robert  Schuyler  and  William  E.  Worthen,  in  creating,  trans- 
ferring, or  issuing  the  same,  any  claim  or  obligation  against  the  company,  or  im- 
pose any  duty  or  obligation  on  the  said  company  in  respect  thereto ;.  and  that 
said  holders  and  owners  thereof  may  be  decreed  to  deliver  up  the  same  to  the 
company  to  be  cancelled,  and  that  until  the  determination  of  this  action,  the  said 
holders  and  each  of  them  may  be  enjoined  and  restrained  from  bringing  any  suit, 
action,  or  bill  in  equity,  against  the  plaintiffs,  for  and  on  account  of  the  said  cer- 
tificates, or  any  of  them,  or  of  the  stock  purported  to  be  represented  thereby,  or 
of  the  act  of  the  said  Robert  Schuyler  in  creating  or  issuing  the  same,  and  that 
the  above  defendants,  John  H.  Dykers,  Cornelius  Vanderbilt,  A.  Morton  Ferris, 
Warren  Ferris,  August  Belmont,  The  President,  Directors,  and  Company  of  the 
Mechanics'  Bank  in  the  city  of  New  York,  Alexander  Dennistoun,  John  Dennis- 
toun,  William  Wood,  William  Cross,  and  Benjamin  F.  Dawson,  and  each  of  them, 
may  be  enjoined  and  restrained  from  prosecuting  their  said  actions  against  the 
plaintiffs,  and  that  those  actions  may  be  consolidated  and  tried  with  this  action, 
that  the  defendants  herein  may  pay  the  costs  of  this  action,  and  that  the  plain- 
tins  may  have  such  other  relief  as  may  be  agreeable  to  equity. 

Notes,  Powers  &  Tallmadoe,  Plaintiffs'  AWyt. 

Wx.  CuBTifl  Notes,  George  Wood,  of  Oovntd. 

The  Demurrer  specified  among  other  grounds  the  following,  which  are  the 
only  ones  involved  in  the  questions  discussed : 
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V.  Every  party  interested  in  the  subject  of  the  controversy 
is  before  the  court,  and  the  rights  of  all  can  be  determined  in 
this  action  alone,  and  one  judgment  will  settle  every  claim. 

YI.  The  defendants  may  all  be  joined,  though  they  have  sep- 
arate interests  in  the  shares  claimed  to  be  held  by  each,  and 
may  claim  by  separate  titles,  as  they  all  derive  their  interests 

1.  That  it  appears  by  said  complaint  that  this  defendant  is  in  another  action  a 
party  antagonistic  to  the  said  plaintiffs,  that  said  other  action  was  brought  for 
the  same  cause,  and  is  now  pending. 

2.  That  the  stockholders  of  the  New  York  and  New  Haven  Railroad  Company, 
the  said  plaintiffs,  are  not  joined  in  this  action,  either  as  plaintiffs  or  defendants. 

3.  That  many  persons  are  joined  as  defendants  herein,  against  whom  no  cause 
of  action  is  alleged  in  the  complaint. 

4.  That  no  cause  of  action  whatever  is  alleged  in  the  complaint  against  this 
defendant,  nor  is  he  charged  therein  as  the  holder  of  any  of  the  certificates  of 
stock  or  transfers  therein  described. 

5.  That  the  following  causes  of  action  are  united  in  the  said  complaint,  name- 
ly  : — 1.  The  aUeged  illegal  and  fraudulent  act  of  Robert  Schuyler,  as  affecting  the 
rights  and  interests  of  this  defendant.  2.  The  alleged  illegal  and  fraudulent  acta 
of  Robert  Schuyler,  as  affecting  the  rights  and  interests  of  the  several  other  de- 
fendants respectively.  8.  The  alleged  illegal  acts  of  William  E.  Worthen,  as 
affecting  the  interests  of  this  defendant.  4.  The  alleged  illegal  acts  of  William 
E.  Worthen,  as  affecting  the  interests  of  the  several  other  defendants  respec- 
tively.   5.  The  alleged  illegal  acts  of  the  several  other  defendants  respectively. 

6.  That  the  said  several  causes  of  action  do  not  all  belong  to  any  one  of  the 
classes  enumerated  in  section  167  of  the  Code  of  Procedure. 

7.  That  the  said  several  causes  of  action  do  not  affect  all  the  parties  to  this 
action. 

8.  That  the  said  several  causes  of  action  are  not  separately  stated. 

9.  That  the  said  several  causes  of  action  have  been  improperly  united. 

10.  That  it  appears  by  the  Bald  complaint  that  many  persons  have  been  charged 
together  therein  as  parties  defendants,  whose  rights  and  interests  are  separate, 
and  several  are- not  joint  or  united,  and  that  the  causes  of  action  charged  therein 
against  the  said  several  defendants  respectively,  are  so  charged  as  arising  out  of 
many  and  various  circumstances,  each  relating  to  some  one  of  said  defendants 
individually,  and  not  relating  to  the  other  defendants,  thus  leading  to  multi- 
fariousness of  pleadings,  multifariousness  of  issues,  and  many  several  and  separate 
judgments. 

17.  That  it  does  not  appear  in  said  complaint,  that  this  defendant  has  never 
caused  certificates  of  stock  of  said  plaintiffs  held  by  him  to  be  registered  or  en- 
tered upon  the  books  of  the  said  plaintiffs,  kept  in  their  office  by  the  treasurer, 
secretary,  clerk,  or  some  other  officer  thereof. 

18.  That  it  does  not  appear  in  said  complaint,  under  what  circumstances  this 
defendant  received  any  certificates  representing  the  shares  of  stock  of  the  said 
plaintiffs  complained  of  In  the  complaint. 

19.  That  it  does  not  appear  in  the  said  complaint  that  this  defendant  at  the 
time  he  received  any  certificates  or  transfers  complained  of  in  the  complaint,  was 
a  genuine  stockholder  in  the  said  company,  or  entitled  to  enjoy  or  exercise  any 
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through  the  same  transaction, — the  fraud  of  Schuyler,  and  in 
the  same  common  fund, — the  company's  stock.  (Curtis  a.  Tyler, 
9  Paige,  432 ;  Oliver  a.  Piatt,  3  Bow.  (XL  S.),  333,  411 ;  Smith 
a.  Wormslett,  16  lb.,  312  ;  Code,  §§  111,  113,  118,  119, 167 ; 
Habicht  a.  Pemberton,  4  Sand/.,  657.)  They  must  all  be  par- 
ties for*  the  purposes  of  an  injunction,  as  none  but  a  party  to  a 
suit  can  be  enjoined.    {Code,  §  219 ;  1  Bwfb.  Ch.  Pr.,  619.) 

VII.  The  complaint  is  not  multifarious,  as  that  consists  in 
stating  more  than  one  good  cause  of  action, 'which  this  complaint 
does  not.  It  states  one  good  cause  of  action  against  the  various 
defendants,  they  having  an  interest  in  its  one  subject-matter  in 
different  amounts  only.  {Story*s  Eq.  PL,  §  •'539 ;  1  Danids7 
Ch.  Pr.,  Perkins'  ed.,  384,  and  notes  ;  Curtis  a.  Tyler,  supra  ; 
Oliver  a.  Piatt,  supra)  To  make  a  bill  multifarious,  multifa- 
rious relief  must  be  prayed.  (Dick  a.  Dick,  1  Hogan,  290.) 
Nor  is  it  a  valid  objection  that  upon  the  trial  all  the  fraudulent 
acts  of  Schuyler  must  be  inquired  into ;  as  that  must  be  the 
case  if  any  one  holder  of  the  stock  sues,  in  order  to  determine 
whether  his  stock  is  spurious  or  not. 

VIII.  It  is  not  a  valid  objection  that  some  of  the  defendants 
may  eventually  suceeed  in  establishing  a  defence,  even  upon  its 
allegations  alone,  or  by  making  themselves  bona  fide  holders  of 
the  spurious  stock,  assuming  that  that  would  constitute  a  de- 
fence. But  that  any  defendant  is  such  holder,  is  not  to  be  pre- 
sumed. To  establish  6uch  a  defence,  a  defendant  must  always 
set  up  the  special  grounds  upon  which  it  is  founded,  show  the 
payment  of  the  consideration,  and  even  though  notice  is  not 
averred  in  the  complaint,  must  deny  notice  of  every  description 
in  his  answer.  (2  Daniels*  Pr.,  Perkins'  ed.,  773,  776,  778 ; 
Acton  a.  Curzon,  3  P.  Wrns.,  244,  note  f ;  Bruce  a.  Duke  of 
Marlborough,  2  lb.,  491,  6th  res.) 

IX.  The  court  below  erred ; — In  assuming  that  the  plaintiffs, 
as  a  corporation,  are  not  acting  in  a  fiduciary  capacity  for  the 
genuine  stockholders,  and  entitled  in  equity  to  relief  on  that 
ground. — In  laying  down  as  an  inflexible  rule  that,  because  there 

right  or  privileges  as  such,  or  to  examine  the  transfer  or  stock  books  of  said 
company. 

28.  That  the  said  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Foster  &  Thompson,  Attorneys  for  Defendant  Orost. 


54  ABBOTTS'  PRACTICE  REPORTS. 

New  York  A  New  Haven  R.  R.  Ca  a.  Schuyler. 

may  be  different  issues  and  distinct  decrees  as  to  different  par- 
ties, there  is  a  want  of  equity  for  multifariousness. — In  not  ad- 
mitting the  exercise  of  a  discretion  in  regard  to  the  special 
convenience  in  this  case  of  a  joinder  of  the  parties  defendants, 
arising  from  the  peculiar  situation  of  the  property,  and  the  ne- 
cessity of  settling  the  difficulty  in  one  litigation. — In  assuming 
that  persons  getting  the  spurious  stock  without  notice  of  the  de- 
fect therein,  are  entitled  in  equity  to  the  protection  of  bona  fide 
holders. — In  assuming  that  the  claim  of  the  plaintiffs  rested  on 
the  fraud  of  their  own  agent.  "Whereas  the  fraud  was  commit- 
ted in  excess  of  his  authority,  accompanied  with  gross  irregular- 
ities and  deviations,  which  the  dealers  with  him  in  procuring 
the  spurious  stock  ought  to  have  guarded  against. — In  assuming 
that  this  issuing  of  spurious  stock,  and  holding,  asserting,  and 
claiming  it  against  this  company,  is  not  an  injnry  to  them  re- 
lievable  in  equity. — In  supposing  a  suit  should  first  be  tried  at 
law  under  the  circumstances  of  this  case. — And  in  supposing 
that  every  individual  claim,  under  all  circumstances,  must,  in 
equity,  await  the  final  disposal  of  the  entire  suit. 

Foster  cfe  Thompson  and  Francis  B.  Cutting^  for  the  respond- 
ents.— I.  The  complaint  alleges  distinct  causes  of  action  against 
numerous  parties,  whose  rights  and  liabilities  are  separate  and 
several,  and  not  joint,  and  it  unites  with  them  an  alleged  sepa- 
rate and  distinct  cause  of  action  against  the  respondent.  1.  The 
respondent  had  the  right  to  institute  an  action  against  the  rail- 
road company,  and  is  entitled  to  have  it  tried  according  to  the 
usual  course  of  proceedings  in  common-law  actions.  Each  of 
the  other  defendants  has  a  corresponding  right.  2.  The  respond- 
ent, and  each  of  the  other  defendants,  have  separate  demands 
against  the  appellant,  triable  by  jury.  (ConstiL,  art.  1,  §  2.)  If 
this  complaint  can  be  maintained,  and  relief  be  granted  accord- 
ing to  its  prayer,  each  of  them  will  be  deprived  of  his  right  to 
a  trial  by  jury.  3.  The  greatest  inconvenience,  delay,  and  ex- 
pense will  be  occasioned,  if  the  demurrer  be  overruled.  Before 
the  case  can  be  in  readiness  to  be  heard,  more  than  one  hun- 
dred separate  issues  would  have  to  be  framed,  by  as  many  sep- 
arate answers,  each  involving  distinct  facts  and  circumstances, 
and  demanding  the  investigation  of  distinct  issues :  such  as 
knowledge  or  notice  on  the  part  of  the  various  defendants,  fraud, 
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usury,  &a,  &c.  No  defendant  could  bring  his  case  to  trial  un- 
til it  was  at  issue,  and  ready  for  trial  as  to  all  the  other  parties. 
The  trial  would  involve  the  examination  of  more  than  one  hun- 
dred different  sets  of  witnesses,  to  be  examined  in  open  court,  or 
under  commissions ;  the  interruptions  to  the  progress  of  the  ac- 
tion by  the  inevitably  frequent  occurrence  of  deaths  among  the 
host  of  defendants ;  by  marriages  of  the  female  portion  of  them  ; 
by  the  absence  of  witnesses  material  to  any  one  of  the  issues, 
and  by  other  incidents  and  accidents  inseparable  from  an  action 
so  complicated  and  eccentric.  If  the  case  could  ever  be  actual- 
ly brought  to  a  hearing,  the  enormous  bulk  of  pleadings  and 
evidence,  the  body  of  advocates,  the  separate  corps  of  witnesses, 
each  to  be  examined  and  cross-examined  to  the  separate  issues, 
and  to  the  various  inquiries  necessary  in  order  to  settle  the  rights 
and  equities  of  so  many  different  defendants ;  the  separate  ex- 
ceptions that  would  be  taken  by  the  different  counsel  to  the  ru- 
lings of  the  court  on  questions  of  law — would  present  a  forensic 
prodigy  of  leviathan  proportions-  The  trial  would  be  most  oner- 
ous in  point  of  duration.  After  the  case  had  been  heard  and 
submitted,  it  would  involve  the  necessity  of  separate  and  dis- 
tinct judgments  for  or  against  each  defendant  or  firm,  with  dis- 
tinct costs,  executions,  &c,  &c. 

Each  respondent  would  have  the  right  to  appeal,  but  such 
right  could  not  be  exerted  until  a  final  judgment  in  the  court 
below  had  been  rendered  for  or  against  all,  each,  and  every  of 
the  parties.  Without  further  adverting  to  the  complications, 
delays,  and  inconveniences  that  would  necessarily  be  occasioned 
by  sustaining  the  complaint,  it  is  submitted  that  the  demurrer 
is,  for  obvious  reasons,  well  taken,  and  that  the  respondent  ought 
to  be  left  at  liberty  to  litigate  his  demand  in  an  action  of  his 
own,  to  be  tried  by  a  court  and  jury  in  the  usual  manner. 

IL  The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  respondent.  1.  The  certificates 
that  he  holds  are  alleged  to  be  spurious  and  invalid ;  if  so, 
there  is  no  necessity  for  this  action.  2.  The  action  that  he  has 
commenced  he  had  the  right  to  institute  and  to  try  before  a 
court  and  jury.  The  complaint  alleges  no  ground  sufficient  to 
deprive  him  of  this  right.  8.  No  fraud  or  inequitable  conduct 
is  imputed  to  him,  either  individually  or  jointly  with,  or  in  con- 
cert with  others. 
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III.  The  plaintiff  is  not  a  trustee  of  the  corporate  property 
in  trust  for  the  holders  of  the  shares  of  stock  legally  issued  or 
entitled  to  be  issued  within  the  true  meaning  of  the  term ;  nor 
can  the  complaint  be  sustained  as  one  filed  by  a  trustee  to  set- 
tle and  determine  disputed  and  conflicting  claims,  to  a  common 
trust  fund,  and  to  obtain  the  aid  and  directions  of  the  court  as 
to  its  administration.  1.  The  corporation  is  not,  in  any  just 
sense,  to  be  treated  as  a  trustee,  or  the  shareholders  as  cestui* 
que  trust.  The  latter  are  merged  in  the  corporate  body,  which 
is  a  legal  unit,  and  is  the  legal  and  equitable  owner  of  all  the 
corporate  property.  (2  How.  U.  8.  i?.,  497,  555,  558,  586,  687  ; 
13  Pet.,  519.)  2.  The  case  presents  none  of  the  incidents  of  a 
trust.  A  trustee  can  resign,  or  be  removed,  and  another  person 
appointed  in  his  place.  A  corporation  can  neither  resign  nor 
be  removed.  A  corporation  can  dispose  of  its  property  as  it 
deems  expedient,  having  the  same  power  in  that  respect  within 
the  scope  of  its  charter,  as  an  individual.  It  may  make  an  assign- 
ment, or  create  a  trust,  of  the  corporate  assets,  and  it  may  be- 
come a  cestui  que  trust,  &c.  The  shareholders  are  competent 
witnesses  for  the  corporation,  and  their  admissions  and  declara- 
tions are  not  evidence  lagainst  it.  The  capital  stock  is  not  a 
trust  fund,  held  by  the  corporation  as  trustee,  any  more  than  the 
capital  of  a  partnership,  or  the  capital  of  a  joint-stock  company, 
is  held  by  the  firm  or  association  as  trustees.  The  right  of  stock- 
holders to  the  equitable  interposition  of  the  court,  against  the 
fraudulent  acts  of  its  officers,  does  not  in  any  manner  warrant 
the  proposition  that  the  corporation  is  a  trustee,  or  that  it  is  en- 
titled to  the  remedies  of  a  trustee.  (Robinson  a.  Smith,  3  Paige, 
232 ;  Scott  a.  Depeyster,  1  Edw.,  513.)  3.  There  is  no  "  com- 
mon trust  fund"  in  dispute,,  which  entitles  the  plaintiff  to  ask 
and  obtain  the  advice  and  directions  of  the  .court  as  to  its  dispo- 
sition. The  complaint  is  not  framed  upon  the  principle  of  asking 
for  the  advice  and  directions  of  the  court  as  to  the  disposition 
of  a  trust  fund.  The  facts  alleged  do  not  make  a  case  proper  to 
be  acted  upon  by  the  court,  by  way  of  advice  or  directions. 
No  fund  is  submitted  to  the  action  of  the  court.  The  questions 
in  dispute  are  whether  the  certificates,  issued  and  reissued  by 
the  transfer  agent  of  the  plaintiff,  are  or  can  be  of  any  validity, 
and  whether  those  who  have  been  damaged  by  the  acts  of  Schuy- 
ler have  any  remedy  against  the  plaintiff,  by  reason  of  the  gross 
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negligence,  supineness,  and  inattention  of  its  officers  and  direct- 
ors, in  consequence  of  which  they  failed  to  detect  the  frauds  that 
the  books  at  a  glance  would  have  disclosed.  Neither  the  certifi- 
cates nor-  the  claims  for  damages  constitute  a  common  trust  fund 
to  be  administered  by  the  plaintiff.  If  this  action  can  be  main- 
tained, it  would  follow  that  corporations  have  not  only  the  right 
to  sue  in  common  with  natural  persons,  but  as  trustees  of  a  capi- 
tal called  a  "  trust  fund,"  they  have  rights  of  action  and  reme- 
dies far  beyond  those  of  ordinary  citizens.  For  example,  if  the 
victims  of  the  frequent  accidents  that  accompany  the  existence 
of  steamboat  and  railway  companies — such  as  that  of  the  Nor- 
walk  River  disaster,  that  occurred  on  the  plaintiffs'  road  a  few 
years  since — should  prosecute,  or  intend  to  prosecute  for  redress, 
the  corporation  may  protect  "  the  common  trust  fund  in  dis- 
pute," by  filing  a  complaint  against  all,  and  compelling  each 
separate  party  to  litigate,  before  a  tribunal  selected  by  the  cor- 
poration, in  an  omnibus  action. 

IY.  The  complaint  cannot  be  sustained  as  a  bill  of  peace,  or 
as  being  in  the  nature  of  a  bill  quia  timet,  or  to  stay  or  'to  re- 
strain the  action  that -the  respondent  has  brought,  or  that  the 
other  defendants  may  intend  to  commence.  1.  The  only  re-* 
spect  in  which  the  respondent  can  be  said  to  stand  in  a  common 
plight  with  the  others,  is,  that  the  same  agent  of  the  company 
defrauded  each  of  them.  2.  The  act  by  which  each  of  them 
was  defrauded,  was  a  separate  and  distinct  act  from  that  by 
which  each  of  the  others  was  defrauded.  3.  The  equitable  ju- 
risdiction of  the  court  to  set  a  limit  to  vexatious  and  oppressive 
litigation,  does  not  rest  upon  the  idea  that  convenience  is  pro- 
moted and  litigation  diminished  by  having  one  suit  against  a 
multitude  of  independent  claimants.  On  the  contrary,  the 
making  of  numerous  parties  to  a  suit  is  recognized  as  a  positive 
and  insuperable  impediment  to  its  convenient  prosecution.  (1 
Story's  Eq.  Jut.,  §§  95, 120,  123  ;  Story's  Eq.  PI.,  §§  100,  108  ; 
Hallet  a.  Hallet,  2  Paige,  19  ;  1  Mylne  cfe  K,  200.)  The  num- 
ber of  fifty  has  been  held  sufficient  to  bring  a  case  within  the 
operation  of  this  rule.  (Manning  a.  Thesseyer,  1  Sim.  &  S.,  106 ; 
Story's  Eq.  PL,  %  105,  note  I.)  4.  There  is  no  charge  or  allega- 
tion of  any  fraud  on  the  part  of  the  respondent,  or  of  the  other 
defendants,  or  of  any  concerted  action  between  them ;  or  of  any 
misconduct  on  the  part  of  any  of  them,  affecting  or  implicating 
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the  respondent  in  any  degree  whatever.    (1  Story**  JEq.  Juris., 
§  285 ;  18  Ves.,  71.) 

Y.  The  complaint  cannot  be  sustained  as  an  interpleader,  or 
as  a  bill  in  the  nature  of  an  interpleader.  It  has  none  of  the 
substantial  qualities  of  such  a  bill.  1.  The  plaintiff  is  not  a 
stakeholder  disclaiming  interest  in  the  controversy,  but  the  liti- 
gant of  the  claims  of  the  respondent,  and  of  the  other  defend- 
ants, and  the  owner  of  the  property -which  they  seek  to  make 
liable  for  the  satisfaction  of  their  several  and  respective  de- 
mands. 2.  The  parties  stand,  in  all  respects,  as  opponeuts. 
The  plaintiff  expressly  denies  that  the  respondent  has  any  right 
or  valid  claim  whatever  as  against  it.  3.  There  are  not  two  or 
more  parties  who  claim  the  same  thing  or  svbjeet-matter  in  dis- 
pute. 4.  There  is  no  allegation  that  the  plaintiff  has  no  interest 
in  the  thing  claimed,  or  in  the  matter  in  dispute,  and  the  com- 
plaint makes  no  offer  to  bring  it  into  court.  It  is  framed  upon 
the  opposite  principle.  5.  The  bill  does  not  make  the  admitted 
holders  of  genuine  stock  parties,  in  order  that  they  may  be  de- 
creed '  to  interplead  with  the  holders  of  the  alleged  spurious 
certificates.  6.  The  respondent  has  brought  his  action  against 
the  plaintiff:  the  latter  contests  his  right.  How  can  such  a 
subject  be  matter  for  an-  interpleader,  or  for  any  proceeding  of 
that  nature?  (Atkinson  a.  Mark,  1  Cow.,  691 ;  Story's  JSj.Jur^ 
§  807,  note  2  ;  §  803,  note  3  ;  §§  816,  817,  821.) 

Comstock,  J. — This  case  is  somewhat  special  and  extraordi- 
nary in  its  circumstances,  and  must  be  determined  upon  princi- 
ples of  reason  and  justice,  with  the  aid  of  such  analogies  as  the 
law  will  afford. 

It  is  well  settled  that  the  directors  or  managers  of  a  corpora- 
tion are  trustees  for  the  holders  of  its  stock.  It  is  on  this  ground 
that  the  shareholders  are  entitled  to  relief  in  equity  against  an 
actual  or  threatened  waste  or  misapplication  of  its  corporate 
bonds.  It  seems  also  to  be  settled  that  a  suit  for  that  purpose 
must  be  brought  in  the  name  of  the  corporation,  unless  it  appears 
that  the  directors  refuse  to  prosecute,  or  are  themselves  the 
guilty  parties  answerable  for  the  wrong.  If  they  do  thus  refuse, 
or  are  thus  answerable,  the  shareholders  may  sue  in  their  own 
names;  but  in  such  a  case,  the  corporation  must  be  made  a  de- 
fendant, either  solely  or  jointly  with  the  directors  sought  to  be 
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charged.  (Robertson  a.  Smith,  3  Paige^  222,  and  cases  there 
cited.)  I  have  nowhere  seen  it  laid  down  that  the  corporation 
itself,  considered  as  a  pure  legal  abstraction,  is  a  trustee  far  its 

stockholders ;  yet  it  is  not  difficult  to  see  that  certain  trust  rela- 
tions exist  between  it  and  them.  A  corporation  aggregate  is 
clothed  with  a  legal  title  to  its  real  and  personal  estate,  franchises, 
and  privileges,  while  the  shareholders,  as  individuals,  have  in 
them  equitable  interests,  the  interest  of  each  being  in  proportion 
to  the  amount  of  stock  which  he  holds.  The  corporation  is  en- 
titled to  receive,  and  does  receive,  the  gross  amount  of  the  earn- 
ings— upon  a  trust,  however,  or  at  least  under  a  duty  to  pay 
over  to  the  stockholders  the  net  profits,  as  dividends  upon  their 
stock.  If  not  under  all  circumstances  bound  to  make  and  pay 
over  in  money  the  dividends  earned,  it  must,  at  all  events,  use 
them  for  the  shareholders'  benefit,  in  the  prosecution  of  its  legiti- 
mate enterprises,  and  subject  to  ultimate  accountability.  If 
these  relations  are  not  precisely  defined  in  the  books,  it  is  be- 
cause the  occasion  has  not  arisen  requiring  this  to  be  done. 

The  New  York  and  New  Haven  Railroad  Company  is  a  cor- 
poration aggregate,  invested  by  its  charter  with  certain  privi- 
leges and  powers,  and  with  a  legal  title  to  all  the  real  and  per- 
sonal estate  acquired  in  the  construction  and  operation  of  its 
road.  Its  genuine  and  undoubted  stock  amounts  to  $3,000,000, 
and  by  its  charter  cannot  exceed  that  amount.  All  their  stock 
(with  an  exception  of  no  importance  to  the  question  before 
us)  has  been  paid  for,  and  is  held  by  shareholders,  whose  rights 
as  such  are  not  called  in  question.  But,  in  addition  to  the 
$3,000,000,  of  undoubted  stock,  Mr.  Schuyler,  the  president  of 
the  company,  issued  at  different  times,  for  his  own  private  pur- 
poses, fraudulent  and  spurious  certificates  of  stock,  to  the  amount 
of  nearly  $2,000,000,  which  are  now  held  by  the  numerous  par- 
ties against  whom  this  suit  has  been  instituted.  The  president 
was  the  duly  authorized  agent  to  superintend  the  transfer  of 
stock  from  any  existing  shareholder  to  another  party,  with 
authority  in  all  cases  to  issue  a  new  certificate,  upon  a  transfer 
of  the  stock  it  represented  being  duly  made  in  ttie  books,  and 
upon  the  surrender  of  the  old  one.  The  spurious  certificates  be- 
fore mentioned  were  not  based  upon  any  transfer  of  genuine 
stock,  in  any  sense  whatever.  In  their  appearance,  however, 
they  were  genuine,  and  duly  authorized.    In  form  they  were 
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like  those  which  represented  the  real  stock  of  the  company,  and 
they  were  signed  by  a  person  who  was  known  to  have  authority 
to  sign  under  the  conditions  above  named.  Thus  they  obtained 
more  or  less  currency  throughout  the  community,  being  taken 
by  various  partieB  without  attending  to  the  forms  and  conditions 
prescribed  by  the  charter  and  by  laws  of  the  company,  regula- 
ting the  transfer  of  stock. 

This  extraordinary  fraud  could  not  fail  to  place  the  corpora- 
tion in  a  situation  of  extreme  difficulty  and  embarrassment 
What  was  to  be  done  with  the  spurious  stock  certificates  ?  Were 
the  holders  to  be  recognized  ?  Were  they  to  share  in  the  divi- 
dends, and  were  they  entitled  to  vote  at  elections  ?  Was  the 
stock  of  the  company  practically  increased  to  $5,000,000,  when 
the  charter  confined  it  to  $3,000,000?  If  this  could  not  be 
done,  then  was  the  company  bound  to  pay  in  damages  to  each 
holder  of  these  false  instruments  the  value  which  the  genuine 
stock  had  borne  in  the  market?  These  were  grave  questions, 
about  which  gentlemen  of  great  eminence  in  their  profession, 
and  the  court  also,  differed. 

In  the  courts  of  original  jurisdiction,  it  was  determined  (after 
the  institution  of  this  suit)  that  the  corporation  were  in  some 
form  bound  to  make  good  the  false  certificates.  On  appeal  to 
this  court,  we  held  them  void  to  all  intents  and  purposes,  and 
that  the  corporation  and  its  genuine  stockholders  were  entirely 
unaffected  by  them.  (Mechanics1  Bank  a.  The  New  York  and 
New  Haven  Railroad  Company,  3  Kern.,  599.) 

Such  was  the  situation  of  this  company  on  the  discovery  of 
these  acts  of  Mr.  Schuyler.  As  a  pure  creation  of  law,  the  cor- 
poration was  not  a  sentient  being ;  but  the  law,  nevertheless, 
clothed  it  with  authority  which  enabled  it  to  act  by  its  board  of 
directors,  as  a  natural  person,  within  the  sphere  of  its  powers  and 
duties.  It  had  therefore  the  rights  which  a  natural  person  would 
have  in  analogous  situations ;  and  in  order  to  evolve  the  princi- 
ple of  this  controversy,  we  may  suppose  that  a  natural  person  is 
clothed  with  the  legal  title  to,  and  is  in  possession  of,  an  exten- 
sive line  of  railroad,  receiving  the  gross  earnings  for  the  pur- 
pose of  dividing  the  net  profits  among  a  large  class  of  individuals, 
whose  right,  in  certain  fixed  proportions,  is  evidenced  by  a  cer- 
tificate, or  declaration  of  trust,  which  each  one  holds,  signed  by 
the  legal  owner  or  his  authorized  agent.    If,  then,  a  new  class  of 
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individuals  should  come  forward  claiming  the  same  rights,  and 
presenting,  as  the  evidence  thereof  instruments  of  the  same 
kind  in  all  respects,  bearing  oil  their  face  all  the  appearances  of 
genuineness  and  authority,  but  in  fact  unauthorized  and  spurious, 
what  would  be  the  rights  and  the  duty  of  the  legal*  owner  in 
that  exigency  ?  Upon  the  settled  principles  of  equity,  it  would 
be  his  right  and  his  duty  to  call  the  false  claimants  into  court, 
in  order  to  remove  the  cloud  upon  the  equitable  interests  of 
those  whom  be  represented.  It  would  be  his  right,  as  owner  of 
the  legal  estate,  to  bring  to  a  determination  every  claim  upon 
that  estate,  in  law  or  equity,  resting  upon  facts  and  documents 
giving  to  it,  prima  faoie^  all  the  appearances  of  genuineness 
and  validity.  It  would  be  his  duty  to  call  for  such  a  determina- 
tion, as  the  representative  of  numerous  equitable  interests  carved 
oat  of  his  estate  and  placed  under  his  protection.  These  are 
principles  so  familiar  and  elementary,  that  citations  from  the 
books  are  not  required  to  support  them. 

With  the  aid  of  these  analogies,  we  can  come  to  a  conclusion 
as  to  the  rights  of  this  corporation  in  the  exigency  which  had 
arisen  at  the  commencement  of  their  suit.  It  stood,  as  we  have 
seen,  in  a  quasi  trust  relation  to  its  shareholders, — holding,  as  it 
did,  the  legal  estate,  and  they  having,  as  .individuals,  an  equita- 
ble right  in  the  net  earnings  or  income  of  the  same  estate.  They 
also  had  the  right  to  vote  at  the  elections  of  the  company,  to  the 
exclusion  of  all  other  persons.  If  the  corporation  yielded  these 
rights  to  the  holders  of  its  original  and- genuine  stock,  and 
rejected  the  claims  of  those  who  held  the  false  certificates,  it 
became  at  once  exposed,  not  merely  to  one,  but  to  a  multiplicity 
of  suits,  involving,  as  we  have  seen,  questions  of  no  inconsid- 
erable difficulty.  In  these  circumstances,  its  right  of  resort  to  a 
court  of  equity,  in  order  to  have  the  spurious  certificates  can- 
celled and  annulled,  does  not  admit  of  a  doubt,  provided  those 
instruments  were  such  in  character  and  appearance  as  to  bring 
them  within  the  principles  on  which  courts  of  equity  adminis- 
ter protective  and  preventive  justice.  There  is  no  head  of 
equity  jurisdiction  more  firmly  established,  than  that  which  em- 
braces the  cancellation  of  instruments  which  are  capable  of  a 
vexatious  use  after  the  means  of  defence  at  law  may  become 
impaired  or  lost,  or  when  they  are  calculated  to  throw  a  cloud 
upon  the  title  or  interest  of  the  party  seeking  relief.    But  the 
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jurisdiction  does  not  universally  attach  on  the  mere  ground  that 
the  deed  or  other  contract  is  invalid.  If  the  invalidity  plainly 
appears  on  the  face  of  the  writing,  so  that  no  lapse  of  time  or 
change  of  circumstances  can  weaken  the  means  of  defence,  it  is 
held  that  no  occasion  arises  for  a  suit  in  equity  to  decree  its  can- 
cellation. And  the  doctrine  now  is,  that  such  an  instrument 
does  not,  in  a  just  sense,  even  cast  a  cloud  upon  the  title  or  in- 
terest, or  diminish  the  security  of  the  party  against  whom  the 
attempt  may  be  made  to  use  them.  If,  on  the  other  hand,  the 
invalidity  does  not  then  appear  on  the  face,  the  jurisdiction  is 
not  confined  to  instruments  of  any  particular  kind  or  class. 
Whatever  their  character,  if  they  are  capable  of  being  used  as 
a  means  of  vexation  and  annoyance,  if  they  throw  a  cloud  upon 
title  or  disturb  the  tranquil  enjoyment  of  property,  then  it  is 
against  conscience  and  equity  that  they  should  be  kept  out- 
standing, and  they  ought  to  be  cancelled.  These  principles  of 
general  jurisprudence  are  believed  to  be  decisive  in  favor  of  the 
right  of  this  corporation  to  demand  the  cancellation  of  the  false 
stock,  and  to  maintain  a  suit  in  equity  for  that  purpose.  On 
their  face,  as  we  have  seen,  the  certificates  of  this  stock  are  un- 
distinguishable  from  those  which  are  genuine  and  true.  They 
confer,  therefore,  upon  each  holder  a  prima  facie  right  as  a 
stockholder.  The  evidence  of  such  right  must  in  every  case  be 
repelled  by  showing  that  the  certificate  does  not  represent  the 
actual  stock  of  the  company ;  and  it  is  impossible  to  say  that  the 
means  of  repelling  these  claims  will  always  be  as  perfect  as  they 
were  when  the  frauds  in  which  they  originated  were  first  dis- 
covered. 

It  is  true,  we  held,  in  the  case  already  mentioned,  that  the 
company  could  successfully  defend  an,  action  it  has  brought 
against  them  for  refusing  to  recognize  one  of  these  certificates ; 
but  the  defence  rested,  as  it  must,  if  actions  were  to  be  brought 
upon  every  other  certificate,  upon  the  intrinsic  facts  to  be  proved. 
Conceding,  even,  that  every  one  of  these  claims  may  be  de- 
fended, at  whatever  distance  of  time  and  under  whatever  cir- 
cumstances they  may  be  pressed  upon  the  corporation,  this  by 
no  means  meets  the  equity  of  the  case.  If,  as  we  have  held,  no 
just  claim  against  the  corporation  arises  out  of  these  certificates, 
it  is  plainly  unconscientious  and  inequitable  that  they  should  be 
kept  on  foot    Their  very  existence,  outstanding,  is  unjust,  be 
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cause  it  must  of  necessity  exercise  a  most  depressing  influence 
upon  the  real  stock  of  the  corporation. 

We  all  know  how  sensitive  are  values  in  property  of  their  de- 
scription ;  and  what  conceivable  facts  could  cast  a  deeper  shadow 
over  their  genuine  shareholders'  interest  than  a  spurious  issue  of 
$2,000,000  of  stock,  evidenced  by  certificates  apparently  valid, 
and  under  which  every  holder  boldly  and  confidently  asserted 
his  claim  f  The  fact  is  not  alleged  in  the  complaint,  but  we 
can  scarcely  err  in  supposing,  that  on  the  discovery  of  these 
bonds  every  share  of  valid  stock  must  at  once  have  lost  nearly 
one  half  of  its  market  value.  That  depression  must  continue, 
in  a  greater  or  less  degree,  while  the  certificates  are  allowed  to 
stand.  A  decision  against  one  of  them,  in  an  action  founded 
upon  it,  is  not  a  determination  against  any  other  one,  and  can- 
not, while  the  others  are  outstanding,  restore  to  the  genuine 
stock  the  value  which  justly  belongs  to  it.  To  say  that  the 
shareholders  must  remain  in  such  a  condition  of  insecurity  and 
doubt,  and  must  hold  their  shares  under  such  a  depression/ 
would  be  to  sanction  a  species  of  injustice  which  ought  to  be 
prevented.  Mere  shares  of  stock  are  a  description  of  property 
as  much  entitled  to  invoke  the  protective  remedies  peculiar  to 
courts  of  equity  as  any  other. 

In  applying  these  remedies  to  any  other  kind  of  property  thus 
clouded  and  depressed  by  a  written  instrument  professing  to  be, 
and  on  its  face  actually  being,  an  incumbrance  upon  it,  no  doubt, 
it  seems  to  me,  would  arise ;  and  I  think  there  is  no  well-founded 
doubt  in  the  present  case.  And  besides  these  considerations 
which  affect  the  interests  of  the  individual,  whose  legal  identity 
in  their  controversy  is  lost  in  the  corporate  body  representing 
them,  we  are  to  regard  also  the  serious  embarrassment  which 
cannot  fail  to  attend  the  internal  administration  of  the  affairs  of 
the  corporation  itself.  When  this  large  addition  of  false  stock 
became  known,  under  which  the  holders  confidently  claimed  to 
be  shareholders,  how  could  the  corporation  intelligently  and 
safely  proceed  to  regulate  its  elections  and  divide  its  earnings  f 
These  were  difficulties  which  nothing  short  of  a  judicial  deter- 
mination against  the  spurious  issue,  and  cancelling  the  false  cer- 
tificates, could  effectually  remove. 

One  of  the  views  presented  on  the  argument  in  support  of  the 
complaint  was,  that  the  corporation,  as  a  trustee  of  the  property 
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and  funds  under  its  control,  was  entitled  in  that  character  to  ask 
the  advice  and  direction  of  a  court  of  equity  in  regard  to  its 
obligations  and  duties  in  the  circumstances  which  had  occurred. 
Without  having  particularly  examined  this  theory,  I  very  much 
doubt  whether  it  can  be  maintained.  I  have  already  spoken  of 
the  relations  between  the  corporate  body  and  its  shareholders  as 
having  6ome  analogy  to  those  between  trustees  and  cestui*  que 
trust;  but  those  relations  ard  nevertheless  sui  generis,  and  they 
point  to  the  corporation  rather  as  the  proper  representative  of  its 
genuine  stockholders,  in  a  controversy  of  this  kind,  than  as  a 
trustee  entitled  for  its  own  sake  to  ask  the  advice  of  the  court  as 
to  the  ihode  of  discharging  its  functions.  When  a  trustee  in- 
vokes the  interference  of  equity  on  such  a  ground,  he  does  it  for 
his  own  protection ;  and  the  interests  of  the  beneficiary  are  not 
of  themselves  an  element  of  the  jurisdiction.  But  it  is  difficult 
to  separate,  even  in  abstract  contemplation,  the  rights  and  inter* 
ests  of  a  corporation  from  those  of  the  shareholders.  If  the  cor- 
poration exceeds  its  powers,  or  misappropriates  its  funds,  the 
stockholder  may  complain,  or  if  the  evil  be  only  threatened,  he 
may  arrest  it  by  injunction ;  but,  if  the  controversy  is  with  third 
parties,  the  interests  of  the  corporate  body  and  of  the  individ- 
uals who  compose  it  are  so  nearly  identical,  that  a  separation  in 
theory  or  practice  would  seem  to  be  impossible. 

For  this  reason  there  is  a  great  difficulty  in  sustaining  the 
present  suit  as  one  brought  by  a  trustee  to  be  advised  and 
directed  in  regard  to  the  proper  line  of  duty  towards  the  cestui* 
que  trust,  and  those  who  claim  to  stand  in  that  relation.  But 
the  same  reason  unerringly  indicates  the  corporation  as  the 
organ  through  which  the  shareholders  are  to  be  heard,  when 
legal  wrongs  are  to  be  redressed  or  equitable  remedies  are  to  be 
invoked.  If,  therefore,  I  have  been  successful  in  showing  that 
the  fraudulent  certificates  of  stock  are  instruments  of  such  an* 
noyance  and  vexation,  in  depressing  values  and  disturbing  the 
fair  enjoyment  of  rights,  that  they  ought  not  to  be  allowed  to 
stand,  then  this  suit  by  the  corporation  rests  firmly  upon  that 
branch  of  equity  jurisdiction  which  includes  the  cancellation  of 
such  instruments. 

The  views  which  have  been  taken  assume  the  invalidity  of  all 
the  certificates  fraudulently  issued  by  Schuyler.  Upon  the  facts 
stated  in  the  complaint,  which  the  demurrer  admits  to  be  true. 
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and  upon  the  principles  laid  down  in  the  case  of  the  Mechanics' 
Bank  against  this  Company  (supra) ,  it  is  impossible  to  say  that 
any  one  of  them  is  a  valid  representative  of  stock,  or  a  claim  of 
any  kind  against  the  corporation.  It  appears,  indeed,  that  most 
of  the  certificates  have  passed  into  the  hands  of  third  parties, 
and  the  decision  of  the  conrt  below  assumes  that  those  parties, 
in  good  faith,  paid  for  or  advanced  value  upon  the  shares.  On 
that  ground,  it  was  further  assumed  that  their  rights  were  supe- 
rior to  those  of  the  corporation  and  the  holders  of  its  actual  and 
genuine  stock.  This  is  a  view  of  the  question  which  holds  a 
prominent  place  among  the  reasons  given  for  dismissing  the 
complaint.  But  since  the  court  below  pronounced  its  judgment, 
the  other  case-mentioned  came  before  us  on  appeal,  and  the  con: 
trary  doctrine  was  very  precisely  determined,  and  upon  the  full- 
est consideration. 

Adhering  as  we  do  to  that  decision,  and  looking  at  the  case 
as  the  complaint  states  it,  all  the  certificates  in  question  must 
share  the  same  fate;  and  the  present  case  will  not  be  embar- 
rassed by  any  necessity  of  rendering  different  judgments  in 
respect  to  different  parties. 

In  saying  this  much,  however,  it  is  not  designed  to  prejudge 
the  right  of  any  person  in  special  circumstances  to  be  defen- 
sively alleged  and  proved,  differing  in  their  character  from  any 
jet  called  to  our  attention. 

The  only  remaining  question  is  one  of  multifariousness  in 
respect  to  parties  or  causes  of  action.  The  mere  joinder  of  too 
many  persons  as  defendants,  when  there  is  no  misjoinder  of  sub- 
ject, is  not  a  ground  of  demurrer  by  any  one  of  them,  against 
whom  the  complaint  sets  forth  a  good  cause  of  suit  A  demur- 
rer may  be  interposed  for  a  defect  of  parties,  but  not  for  the  rea- 
son merely  that  too  many  are  brought  in.  (Code  of  1852,  §  144.) 

In  respect  to  the  joinder  of  causes  of  action,  the  provision  of 
law,  so  far  as  material  to  the  question,  now  is,  that  "  the  plain- 
tiff may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  heretofore  been  denominated  legal, 
or  equitable,  or  both,  where  they  all  arise  out  of  the  same  trans- 
action, or  transactions  connected  with  the  same  subject  of  the  ac- 
tion." (Code  of  1855,  §  167.)  The  authors  of  the  Code,  in  fram- 
ing this  and  most  of  its  other  provisions,  appear  to  have  had 
some  remote  knowledge  of  what  the  previous  law  had  been. 

Vex.  VIL— 6 
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This  provision,  as  it  now  stands,  was  introduced  in  the  amend- 
ment of  1852,  because  the  successive  Codes  of  1848, 1849,  qpd 
1851,  with  characteristic  perspicacity,  had  in  effect  abrogated 
equity  jurisdiction  in  many  important  cases,  by  failing  to  pro- 
vide for  a  union  of  subjects  and  parties  in  one  suit  indispensable 
to  its  exercise.  This  amendment,  therefore,  was  not  designed  to 
introduce  any  novelty  in  pleading  or  practice.  Its  language  is, 
I  trust,  well  chosen  for  the  purpose  intended,  because  it  is  so 
obscure  and  so  general  as  to  justify  the  interpretations  which 
shall  be  found  most  convenient  and  best  calculated  to  promote 
the  ends  of  justice.  It  is  certainly  impossible  to  extract  from  a 
provision  so  loose,  and  yet  so  comprehensive,  any  rules  less  liberal 
than  those  which  have  long  prevailed  in  courts  of  equity. 

It  is  only  necessary,  therefore,  to  determine  whether,  in  a  suit 
instituted  for  the  purpose  of  cancelling  the  invalid  certificates 
of  stock  in  the  plaintiffs9  corporation,  all  the  claims  under  these 
instruments  can  be  united,  and  all  the  parties  holding  them, 
brought  in,  without  rendering  the  suit  obnoxious  to  the  charge 
of  multifariousness,  as  that  term  has  hitherto  been  understood. 
The  convenience  of  settling  the  whole  controversy  in  a  single 
suit  is  obvious,  because  the  only* alternative  is,  that  the  corpora- 
tion would  be  entitled  to  institute,  and  must  institute,  a  separate 
action  against  each  of  the  numerous  parties  claiming  under  these 
certificates.  No  one  of  the  parties  would  be  bound  by  a  decis- 
ion against  any  other  one;  and  intolerable  expense  and  delay 
might  be  the  consequence  of  such  a  course. 

The  rule  on  this  subject  has  been  often  considered,  both  in 
England  and  this  country,  and  has  become  tolerably  well  set- 
tled, although  in  regard  to  some  of  its  applications  there  is  a 
diversity  in  the  adjudged  cases.  In  the  case  of  the  Mayor  of 
York  a.  Pilkington  (1  Atk.,  283),  decided  by  Lord  Hardwicke 
in  1737,  the  corporation  of  York  claimed  an  exclusive  right  of 
fishery  in  the  river  Ouse  for  a  large  tract ;  and  the  bill  was  filed 
against  various  persons  claiming  several  and  distinct  rights  in 
the. same  fishery,  in  order  to  quiet  the  plaintiffs'  title,  and  also 
for  a  discovery  and  account  of  the  fish  the  defendant  had  taken. 
A  demurrer  to  the  bill  for  multifariousness  was  overruled  after 
being  twice  argued,  the  lord-chancellor  observing :  "  It  was  no 
objection  that  the  defendants  have  separate  defences ;  but  the 
question,"  he  added,  "  was  whether  the  plaintiffs  have  a  general 
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right  to  the  sol©  fishery,  which  extends  to  all  the  defendants." 
Nearly  a  century  later,  Lord  Eldon  referred  to  this  case  as 
standing  on  the  ground,  that  "  where  the  plaintiffs  stated  them- 
selvel  to  have  an  exclusive  right,  it  signified  nothing  what  par- 
ticular rights  might  be  set  up  against  them,  because,  if  they  pre- 
vailed, the  rights  of  no  other  person  could  6tand."  And  he 
added :  "  It  has  long  been  settled  that  if  any  person  has  a  com- 
mon right  against  a  great  many  of  the  king's  subjects,  inasmuch 
as  he  cannot  contend  against  all  of  the  king's  subjects,  a  court 
of  equity  will  permit  him  to  file  a  bill  against  some  of  them, 
taking  care  to  bring  in  so  many  persons  before  the  court  that 
their  interests  shall  be  such  as  to  lead  to  a  fair  and  honest  sup- 
port of  the  public  interests."  (Joe.  <&  WdUc.^  369.)  In  Whatey 
a.  Dawson  (2  Schoales  cfe  Z.,  370),  Lord  Eedesdale  considered 
the  test  to  be  whether  there  was  a  "  general  right  in  the  plain- 
tiff covering  the  whole  case,  although  the  rights  of  the  defend- 
ants may  have  been  distinct."  In  referring  .to  the  Mayor  of 
York  a.  Filkington,  and  analogous  cases,  he  observed :  u  The 
court  has  gone  upon  the  ground  of  preventing  multiplicity  of 
suits,  one  general  right  being  claimed  by  the  plaintiffs  against 
all  the  defendants."  The  same  eminent  authority,  in  the  treatise 
on  Equity  Pleading  (Mitford^  JSq.  PL  by  Jeremy,  181),  says: 
w  The  court  will  not  permit  a  plaintiff  to  demand  by  one  bill 
several  matters  of  different  natures  against  several  defendants ; 
but  when  one  general  right  is  claimed  by  the  bill,  though  the 
defendants  have  separate  and  distinct  rights,  a  demurrer  will  not 
hold." 

The  subject  of  multifariousness  is  very  elaborately  and  care- 
fully examined  by  Mr.  Justice  Story,  in  his  treatise  on  Equity 
Pleading.  Adopting  the  views,  and  in  part  the  language,  of  Lord 
Cottenham  in  Campbell  v.  Mackay  (1  Mylne  &  <7.,  623,  624), 
he  lays  down  the  following  doctrine  :  "The  result  of  the  princi- 
ples to  be  extracted  from  the  cases  on  this  subject  seems  to  be, 
that  where  there  is  a  common  liability  and  a  common  interest, — 
a  common  liability  in  the  defendants  and  a  common  interest  in 
the  plaintifis,~H}ifferent  claims  to  property,  at  least  if  the  sub- 
jects are  such  as  may  without  inconvenience  be  joined,  may  be 
united  in  one  and  the  same  suit."    (§  533.) 

He  adds :  "  Indeed^  where  the  interests  of  the  plaintiffs  are 
the  same,  although  the  defendants  may  not  have  a  coextensive 


68  ABBOTTS'  PRACTICE  REPORTS. 


New  York  <fc  New  H**en  R.  R.  Co  a.  Schuyler. 


common  interest,  hut  their  interests  may  be  derived  under  dif- 
ferent instruments,  if  the  genei*al  objects  of  the  biU  will  le  pro- 
moted by  their  being  united  in  a  single  suit,  the  court  will  not 
hesitate  to  sustain  the  Utt  against  all  of  them."    In  this  State, 
the  joinder  in  one  suit,  of  causes  of  action  in  some  sense  distinct 
from  each  other,  with  all  the  necessary  parties  for  their  deter- 
mination,  has  always  been  allowed  with  great  liberality,  where 
the  convenience  and  the  ends  of  justice  have  required  it.     In 
Brinckerhoff  a.  Brown  et  at.  (6  Johns.  Ch.  JR.,  139),  it  was  held 
that  different  judgment  creditors  might  unite  in  one  bill  for  the 
purpose  of  reaching  the  estate  of  their  common  debtor,  which  he 
had  fraudulently  conveyed ;  and  that  the  bill  might  be  filed 
against  persons  relative  to  matters  of  the  same  nature,  forming 
a  connected  series  of  acts,  all  intended  to  defraud  and  injure 
the  plaintiffs,  and  in  which  all  the  defendants  were  more  or  less 
concerned,  though  not  jointly  in  each  act.    In  the  case  of  Fel- 
lows a.  Fellows  (4  Cow.,  682),  the  bill  charged  that  the  several 
defendants,  in  combination  with  each  other,  and  with  the  debtor 
of  the  plaintiffe,  took  from  him  separate  conveyances  of  his 
property  without  consideration,  and  in  order  to  defraud  the 
plaintifls.     One  of  the  defendants  answered,  denying  the  com- 
bination, and  demurred  to  the  residue  of  the  bill,  because  it  in- 
cluded distinct  matters,  in  many  of  which  he  was  not  concerned. 
The  demurrer  was  overruled,  the  chancellor  observing :  "  If  in- 
stead of  one  matter  in  demand,  here  are  three  (the  three  con* 
▼eyances  in  question),  they  are  all  of  the  same  nature,  in  respect 
to  the  questions  they  now  present.    Each  of  the  three  defend- 
ants holds  a  portion  of  the  property  of  John  Fellows  (the  debtor) 
by  a  fraud,  and  by  a  fraud  of  the  same  kind.    The  right  of  the 
complainants  is  against  the  whole  property,  and  their  right 
against  all  portions  of  it  is  of  one  nature.    The  claims  of  the 
three  defendants,  now  holding  the  property  in  question,  are  of 
one  character,  each  of  them  holding  under  a  fraudulent  transfer. 
. .  . .  This,  therefore,  is  not  a  case  of  several  matters  of  distinct 
natures  in  the  sense  of  the  rule  upon  that  subject.'1 

The  decision  was  appealed  from  to  the  Court  for  the  Correc- 
tion of  Errore,  and  was  there  unanimously  affirmed,  after  a  very 
full  discussion  by  counsel,  and  elaborate  consideration  in  the 
opinions  of  several  members  of  the  court. 

Many  other  cases  might  be  mentioned,  exhibiting  varieties  in 
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the  application  of  the  general  rule  declared  in  those  which  have 
been  cited.  But  it  is  unnecessary  to  refer  to  them.  The  rule 
itself  is  settled  too  firmly  to  be  shaken,  and  it  would  seem  to  be 
decisive  of  the  present  question.  In  this  case,  there  is  a  single 
interest  in  the  plaintiffs  directly  opposed  to  the  interests  of  all 
the  defendants.  The  common  point  and  centre  of  the  litigation* 
is  the  stock,  property,  and  franchises  of  the  plaintiffs'  corpora- 
tion, in  which  the  defendants  claim  specific  shares  and  propor- 
tions as  holders  of  the  false  certificates. 

The  rights  claimed  by  the  defendants  are  distinct,  because 
they  rest  upon  separate  instruments  as  the  evidence  thereof;  but 
they  are  of  precisely  the  same  nature,  they  turn  upon  tfie  same 
question,  and  they  are  a  cloud  upon  the  same  estate.  Each  cer- 
tificate is  a  false  muniment  of  the  holders  title  to  a  particular 
interest, — the  corporate  estate,  vested  as  a  unit  in  the  corpora- 
tion, but  equitably  belonging  to  the  holder  of  its  actual  stock. 

Among  the  grounds  of  the  argument  in  behalf  of  the  plain- 
tifls,  it  was  insisted  that  the  suit  is  maintainable  on  the  princi- 
ple of  a  hill  of  peace,  a  suit  to  quiet  a  title  and  prevent  *  multi- 
plicity of  actions.    A  suit  in  equity  to  establish  a  sole  right  of 
fishery  against  several  hostile  claimants,  or  by  a  parish  priest  to 
establish  a  right,  whether  against  the  parishioners,  or  by  the  pa- 
rishioners to  establish  a  modus,  is  an  example  of  a  bill  of  this  kino. 
It  will  be  found,  however,  that  there  is  nothing  in  the  rules  wbic 
govern  the  technical  bill  of  peace,  to  justify  a  misjoinder  ot  bud- 
jects  or  parties  in  the  litigation.  4n  1  or 

But  the  number  of  parties  and  the  nmltipVicity  of  actuaL 

threatened  suits,  will  sometimes  justify  a  resort  to  a  c0* 
equity  when  the  subject  is  not  at  all  of  an  equitable  ch*T*  .^ 
and  there  is  no  other  element  of  equity  jurisdiction.^  r^  ^ 
such  cases  there  must  be  such  a  unity  of  interest,  on  ^ 

or  the  other,  as  to  bring  the  litigation  within   the  ord^n  ry 
of  equity  pleading.  .This  suit,  I  think,  could  be  s«»iu 
bill  of  VLe,  A  the  question    of    misjo  nder  would  be  the 

we  sustain  the  jurisdiction  on  the  ^^  have  gWei 

is  of  an  equitable  nature,  for  the  *^™™*OT  multifariousness 
at  large;  and  we  hold  that  the  <>\y^oUan  j^^  ^  ou 
merely,  is  untenable  within  ordinary  a™* 
that  subject 
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If  all  the  invalid  certificates  were  now  held  by  one  person, 
the  jurisdiction  would  attach  in  order  to  have  them  cancelled, 
and  the  suit  would  be  against  him  alone.  Being  held  by  vari- 
ous parties,  the  jurisdiction  still  depends  on  the  same  principles ; 
but  all  the  parties  can  be  united,  because  there  is  such  a  unity 
in  the  controversy  with  all  of  them  as  to  render  it  fit  and  proper, 
according  to  settled  principles,  that  they  should  be  joined  in  a 
single  suit 

The  judgment  of  the  Supreme  Court  must  be  reversed,  and 
judgment  entered  overruling  the  demurrer,  with  the  usual  leave 
to  answer. 


ELMORE  a.  THOMAS. 

Supreme  Court,  Fourth  District ;  Special  Term,  June,  1858. 

Affirmative  Belief. — Judgment  against  a  Married  Woman. 

— Plaintiff.— Reference. 

Id  an  action  brought  by  a  married  woman,  by  her  next  friend,  for  specific  per* 
formanee  of  a  contract  of  sale  of  her  separate  property,  entered  into  with  her 
by  the  defendant*  the  answer  did  not  olaim  affirmative  relief ;  but  the  referee  to 
whom  the  cause  was  referred  reported  that  the  breach  arose  by  the  plaintiff's 
default,  and  that  the  defendant  was  entitled  to  judgment  for  the  recovery  of 
a  deposit  paid  by  him,  and  for  costs, 

Htld,  on  the  defendant's  motion  for  relief  thereupon,  1.  That  the  proper 
course  was  to  refer  it  to  the  same  referee  to  ascertain  and  report  upon  the  facts 
stated  in  the  moving  papers,  and  to  report  a  particular  description  of  the  plain- 
tiff's real  estate,  in  order  to  a  final  decree. 

2.  That  the  next  friend  should  be  required  to  show  cause  why  he  should  not 
pay  the  defendant's  costs. 

Of  the  practice  of  referring  causes  equitable  in  their  nature. 

Motioll  for  confirmation  of  report  of  a  referee,  abd  for  other 
relief. 

This  was  an  action  commenced  before  the  amendment  of  the 
Oode  in  1857.  Hie  plaintiff  was  afeme  covert,  and  appeared 
by  a  next  friend;  The  action  was  to  compel  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate  from  her  to  the 
defendant  Thomas.    The  hnsband  of  the  plaintiff  was  also  made 
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a  defendant  The  parties,  by  written  consent,  referred  the  ac- 
tion to  a  sole  referee.  The  report  of  the  referee  was  in  favor 
of  the  defendants,  finding  such  facts  as  were  strictly  within  the 
issues  upon  thd  pleadings.  Among  other  facts,  he  found  that, 
at  the  time  of  making  the  contract,  the  defendant  paid  $100 
upon  it ;  that  the  non-performance  was  the  fault  of  the  plain- 
tiff; and  that  the  defendant  was  entitled  to  judgment,  with 
costs,  and  also  judgment  to  recover- back  the  sum  of  $100  and 
interest,  paid  at  the  time  of  making  the  contract  The  defend- 
ant Thomas  moved  for  confirmation  of  the  report  of  the  referee, 
and  upon  the  report  and  affidavits,  to  have  such  equitable  re- 
lief against  the  plaintiff  for  the  amount  of  the  judgment  and 
costs,  as  he  was  entitled  to. 

Hughes  dk  Northop,  for  the  motion. 
Wait  <b  Reynolds,  opposed. 

Potter,  J. — This  is  an  equity  case,  and  not  strictly  a  refera- 
ble one.  {Code,  §  254.)  By  the  written  consent  of  the  parties, 
however  {Code,  §  270),  it  could  be,  and  was  referred.  The  affi- 
davits, as  well  as  the  pleadings,  sufficiently  show  that  there  are 
collateral  questions  of  fact  in  the  case/important  to  be  known 
by  die  court  as  a  court  of  equity,  before  framing  their  final 
decree.  The  plaintiff  in  this  case,  as  a  married  woman,  made 
a  contract  in  regard  to  the  sale  of  her  real  estate,  and  received 
from  the  defendant  a  payment  of  money  upon  such  contract. 
She,  by  her  own  act,  afterwards  prevented  his  performance  until 
die  property  had  been  consumed  by  fire,  and  then  brought  her 
action  against  him  for  specific  performance  of  the  contract. 
The  referee  found  against  the  plaintiff;  but  she  still  has  the 
defendant's  money  received  on  the  contract;  and  an  ordinary 
judgment  at  law  against  her  for  this  money  could  not  be  en* 
forced,  nor,  perhaps,  a  judgment  for  costs.  It  also  appeared, 
that  at  the  time  this  action  was  commenced  the  next  friend  of 
the  plaintiff  was  liable  for  costs,  from  which  the  amendment 
of  the  Code  in  1857  has  not  relieved  him.  In  such  cases  as 
this,  the  better  practice  is,  that  the  order  of  reference  should 
not  be  general,  but  limited  in  terms,  to  try  the  issues  presented 
by  the  pleadings  only,  the  court  retaining  control  of  the  cause, 
except  for  the  purposes  of  trial.    (Billings  a.  Baker,  6  Abbotts9 
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Pr.  J?.,  217.)  The  report  of  the  referee  in  this  case  has  been 
strictly  confined  to  the  question  presented  by  the  issues  in  the 
pleadings*  according  to  section  271,  and  to  this  extent  his  re- 
port "  is  the  decision  of  the  court.17  In  a  certain  class  of  equity 
cases,  the  practice  requires  the  report  of  the  referee  to  be  pre- 
sented to  the  court  for  confirmation.  This  is  especially  so,  when 
collateral  matters  arise  in  the  case,  not  strictly  within  the  issues 
presented  by  the  pleadings,  or  upon  the  merits,  but  necessary  to 
be  known  and  understood  by  the  court.  Though  I  think  that 
the  equities  now  claimed  by  the  defendant  might  have  been  set 
up  in  bis  answer.  The  better  practice  is,  when  such  equities 
are  not  set  up  in  the  pleadings,  to  move  for  confirmation  of  the 
report,  as  was  done  in  this  case.  This  should  be  done  as  a  basis, 
upon  which  to  move  for  further  equitable  relief.  (Griffing  a. 
State,  5  Sow.  Pr.  i?.,  205 ;  Belmont  a.  Smith,  1  Duery  675  ; 
Banter  a.  Brady,  8  Sow.  Pr.  J?.,  216.)  In  such  equity  cases 
where  facts  other  than  those  presented  by  the  issues  in  the 
pleadings  are  necessary  to  be  known  to  the  court,  in  order  to 
enable  them  to  frame  the  proper  decree  (which  must  ever  de- 
pend somewhat  upon  the  discretion  of  the  court,  and  especially 
questions  in  regard  to  costs),  the  court  have  power,  by  subdi- 
vision 3  of  section  271  *of  the  Code,  even  without  the  consent 
of  parties,  to  refer  the  case  for  such  a  purpose.  And  I  have  no 
doubt  the  court  possess  this  power  inherently  by  section  5,  arti* 
cle  6,  of  the  constitution,  even  without  this  provision  of  the 
Code.  They  would  fail  to  be  a  court  of  equity,  in  a  vsuiety  of 
cases  that  might  occur,  were  they  tied  up  in  the  exercise  of  their 
equity  powers  to  the  provisions  of  a  statute  intended  as  a  mere 
system  of  general  practice.  This  practice  will  not  be  found  to 
be  in  conflict  or  inconsistent  with  the  provisions  of  the  Code, 
and  is  therefore  preserved  in  terms  by  section  469.  There  will 
be  various  questions,  that  arise  in  equitable  suits,  that  cannot  be 
cramped  within  the  arbitrary  and  ordinary  rules  applicable  to 
common-law  proceedings ;  for  although  the  rules  of  pleading  in 
law  and  equity  cases  are  now  confined  to  one  uniform  system— 
and  law  and  equity  are  both  to  be  administered  by  the  same 
court — it  does  not  follow  that  the  well-settled  principles  which 
have  ever  distinguished  the  two  systems  have  been  changed. 
It  is  not  so.  I  do  not  know  that  it  is  even  so  claimed.  The 
constitution  itself  recognizes  the  distinction  between  law  and 
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equity.  It  was  doubtless  the  object  of  the  codifiers,  in  the  pro- 
visions of  section  254  of  the  Code,  to  give  to  the  court  the  trial 
of  this  class  of  equity  cases.  It  would  be  a  better  rule  in  ad- 
ministering the  law  of  equity,  to  have  the  report  of  a  referee 
upon  such  collateral  facts  as  exist  in  this  case,  than  to  deter- 
mine them  upon  affidavits.  This  will  afford  each  party  an  op- 
portunity to  be  fairly  heard  in  relation  to  them.  The  report  of 
the  referee  upon  his  findings  of  facts,  and  conclusions  of  law 
upon  the  issues  in  the  pleadings  in  this  case,  are  affirmed  ;  and 
I  direct  that  an  order  be  entered,  referring  it  to  the  same  referee 
to  find  and  report  upon  such  collateral  facts  as  are  set  forth  in 
the  affidavits  used  on  this  motion ;  and  especially,  to  take  proof 
of,  and  report,  a  particular  description  of  the  plaintiff's  real 
estate,  so  that  the  final  decree,  if  proper,  may  be  made  a  specific 
lien  thereon.  A  further  order  may  also  be  entered,  requiring 
the  next  friend  of  the  plaintiff  to  show  cause,  upon  due  notice, 
at  the  final  hearing,  why  he  should  not  pay  the  defendant's  costs. 


WHEELER  a.  WILCOX. 

Supreme  Court,  First  District;  At  Chambers,  June,  1857. 
Bail. — Disqualifications  of  Subett. 

The  common-law  ditqualifieationt  of  persona  proposed  for  bail,  remain  unaffected 
by  the  Code. 

Justification  of  bail. 

The  facts  appear  in  the  opinion. 

Clkkke,  J.— The  Code  (§  194)  prescribes  expressly  the  quali- 
fications of  bail,  without  referring  to  what  have  been  always 
held  by  the  common  law  as  disqualifications  of  persons  who  are 
proposed  for  bail.  Those  disqualifications  have  been  so  long 
and  so  firmly  established,  that  it  cannot  be  supposed  that  the 
legislature  intended,  by  the  mere  omission  in  the  Code  to  enu- 
merate disqualifications,  to  supersede  the  old  practice.  On  this 
subject  they  have  left  the  law  as  it  always  had  been,  and  as 
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the  courts  had  after  long  experience  considered  expedient. 
Among  the  persons  disqualified  were  practising  attorneys  and 
their  clerkB;  and  at  the  present  day  in  England,  by  rule  of 
court,  this  disqualification  is  so  marked,  that  putting  them  in  as 
bail  might  be  treated  as  a  nullity. 

On  this  ground,  therefore,  I  cannot  allow  the  bail  offered  in 
the  present  case ;  although  Mr.  Woodhouse  states,  in  an  affi- 
davit subsequently  handed  to  me,  that  he  is  not  in  active  prac- 
tice. Still,  he  does  practice ;  he  has  an  office,  and  has  his  sign 
up  as  an  attorney  and  counsellor.  If  he  has  his  name  stricken 
off  of  the  roll,  and  ceases  altogether  to  practice,  he  will  be  of 
course  qualified.  Neither  do  I  think  that  Miss  Woodhouse  is, 
beyond  all  reasonable  doubt,  worth  the  necessary  amount  Other 
bail  must  be  procured. 


HEWLETT  a.  BROWN. 
New  York  Superior  Court;  Special  Term,  July,  1858. 
Examination  of  Partt. — Witness-fees. — Notice  of  Motion. 

Where  a  party  to  an  action  is  made  a  witness  by  his  adversary,  he  is  as  much 
entitled  to  witness-fees,  as  a  condition  to  creating  his  duty  to  attend  and  be 
sworn,  as  any  third  person. 

A  six  days'  notice  to  a  party  to  appear  and  be  examined,  and  notifying  him  that 
if  he  fail  to  do  so,  he  will  be  liable  as  for  contempt,  and  to  have  his  answer 
stricken  out,  is  not  sufficient  to  found  an  order  upon,  on  his  default  to  appear, 
striking  out  his  answer,  or  punishing  him  for  contempt 

Motion  to  -vacate  au  order  striking  out  an  answer. 

On  the  9th  of  June  the  plaintiff  caused  a  notice  to  be  served 
on  the  defendant,  requiring  him  to  appear  on  the  15th,  at  10 
o'clock  a.  m.,  before  J.  S.  Bosworth,  a  justice  of  this  court,  <fcc, 
and  "  be  examined  as  a  witness,  pursuant  to  the  provisions  of 
the  Code  of  Procedure  for  such  purpose."  The  notice  further 
stated,  "  and  if  you  refuse  or  neglect  to  attend,  you  will  be  lia- 
ble to  be  punished  as  for  a  contempt  of  court,  and  your  answer 
stricken  out ;  and  we  shall  apply  for  such  relief  against  you; 
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and  for  such  further  and  other  relief,  as  is  provided  for  by  said 
Code." 

The  defendant  not  attending  on  the  15th,  another  jndge  of 
the  court,  on  an  affidavit  of  that  fact,  and  of  service  of  the  no- 
tice, made  an  order  that  "  the  answer  of  the  defendant  herein 
be  stricken  out." 

The  defendant  now  moved  to  vacate  that  order.  This  motion 
was  founded  on  the  papers  before  named,  and  on  an  affidavit 
that  he  was  neither  summoned  nor  subpoenaed  to  attend,  and 
that  his  fees  for  attending  as  a  witness  were  not  tendered,  and 
thafc-he  told  the  person  serving  the  notice  he  should  not  attend 
unless  his  fees,  as  a  witness,  were  paid. 

Boswobth,  J. — No  witness  is  obliged  to  attend  court,  or  be- 
fore an  officer  out  of  court,  to  be  examined,  unless  paid  the  usual 
fees  allowed  by  law.  (2  Rev.  Stats,,  401,  §§  52,  54.) 

Sections  390,  391,  392,  and  394  of  the  Code  enable  either 
party  to  make  the  other  a  witness,  and  prescribe  tbe  means  for 
procuring  and  compelling  this  attendance.  I  think  &  party, 
when  made  a  witness  by  his  adversary,  is  as  much  entitled  to 
fees,  as  a  condition  to  creating  a  duty  to  attend  and  be  sworn,  as 
any  third  person. 

Under  the  notice  served  on  the  defendant  he  could  not  be 
punished  for  a  contempt  for  not  attending,  unless  first  brought 
up  on  an  attachment,  or  served  with  an  order  to  show  cause,. — to 
the  end  that  he  might  show,  if  he  could,  a  sufficient  excuse  for 
not  attending,  such  as  sickness,  or  other  inability. 

The  notice  does  not,  in  terms,  state  that  a  motion  would  be 
made  on  the  15th  to  strike  out  the  answer,  or  punish  for  a 
contempt 

When  notice  of  a  motion  is  necessary,  it  must  be  served  eight 
days  before  the  time  appointed  for  the  hearing.  {Code,  §  402.) 
The  notice  in  question  was  served  but  six  days. 

The  fact  which  created  the  right  to  have  the  answer  stricken 
out,  if  any  such  fact  exists,  did  not  exist  when  the  notice  was 
served,  but  only  occurred  on  the  15th,  the  day  the  order  was 
made.    Since  its  alleged  occurrence,  the  defendant  has  had  no 
opportunity  to  be  heard  in  respect  to  it,  except  upon  this  motion. 

I  think  the  order  was  irregular,  because  the  defendant  was 
not  summoned  to  attend,  and  because  his  fees  as  a  witness  were 
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not  paid.  Whether  the  answer  could  have  been  stricken  out, 
on  a  motion  made  for  that  purpose,  on  due  notice,  if  witness's 
fees  bad  been  paid,  although  no  summons  was  served,  is  a  ques- 
tion not  before  me.  The  proceeding  to  punish  for  a  contempt, 
or  to  strike  out  an  answer,  must  be  based  on  affidavits  to  be 
served  with  a  notice  of  motion  for  an  attachment,  or  to  strike 
out  the  answer,  acoording  as  the  one  relief  or  the  other  is 
sought 

The  notice  actually  served  did  not  advise  the  defendant  that 
a  motion  would  be  made  on  the  15th  to  strike  out  his  answer ; 
and  if  it  did,  it  was  too  short  to  enable  the  plaintiff  to  then  make 
such  a  motion. 

If  I  supposed  the  judge  who  made  the  order  passed  upon 
these  questions,  I  should  deem  it  my  duty  to  deny  the  present 
motion,  and  leave  the  defendant  to  his  remedy  by  an  appeal. 

But  I  think  I  may  consider  that  the  length  of  the  service  of 
the  notice  was  overlooked,  as  a  notice  of  trial  and  inquest  often 
is ;  although  in  theory,  and  generally  in  practice,  a  party  is  re- 
quired to  produce  it,  and  prove  due  service  before  an  inquest 
will  be  permitted  to  be  taken.  The  motion  is  granted,  but 
without  costs  of  it  to  either  party.  No  point  was  made  on  this 
hearing,  that  the  defendant's  only  remedy  was  an  appeal  from 
the  order  he  now  seeks  to  vacate. 


HASBROUCK  a.  EHMCBL 

Supreme  Court,  Second  District ;  Special  Term,  July,  1858. 

Order  to  show  Cause. — Court. — Stay  of  Proceedings. 

An  order  to  show  cause,  returnable  at  special  term,  must  be  granted  at  special 
term ;  and  an  order  to  show  cause,  returnable  before  a  judge  out  of  court, 
.must  be  made  by  the  judge  before  whom  it  is  returnable. 

In  an  action  which  was  in  readiness  for  trial  at  the  next  oireuit,  in  the  county  of 
Orange,  to  commence  on  the  Mth  of  June,  the  defendant  was  arrested  upon  an 
order  made  the  29th  of  May,  and  on  the  5  th  of  June  was  discharged  upon  balL 
Upon  Saturday,  the  12th  of  June,  the  defendant  obtained  from  a  justice  of  the 
first  district  an  order  requiring  the  plaintiff  to  show  cause  at  a  special  term 
In  Kings  county,  on  the  1st  Monday  in  July,  why  the  order  of  arrest  should  not 
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be  vacated,  and  meanwhile  staying  his  proceedings.  At  the  cirooit,  the  caoaa 
being  called,  and  the  defendant  objecting  that  the  plaintiff's  proceedings  were 
stayed,  the  court  vacated  the  stay  by  an  order  entered  in  the  minutes  in  the 
presence  of  the  attorneys,  and  the  cause  was,  with  consent  of  the  attorney  who 
was  acting  for  the  defendant,  sat  down  for  trial,  and  actually  tried,  and  the 
plaintiff  had  a  verdict. 

Hddt  that  it  appearing  that  defendant's  object  in  a  stay  of  proceedings  was 
delay,  the  verdict  should  not  be  set  aside. 

1.  No  judge  holding  circuit  is  bound  to  regard  such  an  order  made  by  another 
judge  in  another  part  of  the  State,  interfering  with  the  business  of  the  circuit, 
especially  when  served  alter  the  commencement  of  the  ehrcmt 

2.  That  such  an  order  is  vacated  at  once ;  and  in  presence  of  the  parties,  is 
sufficient  notice  to  them. 

8.  That  the  stay  in  this  case  was  irregular,  hi  that  it  was  not  made  by  the 
judge  be/ore  whom  it  was  returnable. 

4.  That  by  proceeding  to  trial,  the  defendant  had  waived  the  objection 


Order  to  show  cause  why  an  order  of  arrest  should  not  be 
vacated,  and  order  to  show  cause  why  a  verdict  should  not  be 
set  aside. 

The  facts  appear  in  the  opinion. 

Emott,  J. — This  was  an  action  for  the  recovery  of  the  value 
of  a  large  amount  of  goods  which  were  stolen  from  the  plain* 
tiff's  store  by  burglars,  and  received  by  the  defendant.  It  was 
commenced  in  November,  1857,  and  was  postponed  at  the  next 
Orange  circuit  in  January,  1858,  on  the  application  of  the  de- 
fendant, for  the  absence  of  witnesses.  On  the  29th  day  of  May 
last,  the  plaintiff  obtained  an  order  of  arrest  from  Judge  Brown, 
which  was  placed  in  the  hands  of  the  sheriff  of  New  York,  and 
was  executed  no  doubt  very  soon  afterwards;  but  when  precisely, 
is  not  stated  by  the  defendant,  and  does  not  appear.  The  de- 
fendant alleges  that  this  arrest  was  made  in  bad  faith,  and  with 
a  design  to  prevent  a  proper  preparation  by  him  for  the  trial  of 
the  cause  at  the  ensuing  June  circuit.  I  see  no  evidence  of 
this  in  the  papers.  On  the  contrary,  considering  the  facts  dis- 
closed as  to  the  defendant's  conduct,  his  situation  at  the  time 
this  order  was  obtained,  and  the  manner  in  which  his  defence 
has  been  conducted,  this  step  of  the  plaintiff's  attorney  was 
very  proper  at  that  time,  as  it  would  have  been  At  any  previous 
stage  of  the  cause.  "Whatever  may  have  been  the  design  of  the 
plaintiff,  however,  this  arrest  did  not  in  fact  have  any  effect 
upon  the  preparation  of  the  cause,  and  affords  no  justification 
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or  excuse  for  the  subsequent  proceedings  on  the  part  of  the  de- 
fendant It  appears  that  the  defendant  was  discharged  from 
the  arrest  by  giving  bail  on  the  5th  of  June,  and  it  does  not 
appear  that  he  was  at  any  tune  hindered  from  making  prepart- 

•  tions  for  trial.  The  circuit  at  which  the  cause  was  tried  com- 
menced on  the  14th  of  June,  and  all  the  witnesses  required  by 
the  defendant  were  in  the  city  of  New  York.  There  is  no  proof 
of  any  diligence  used  by  the  defendant,  between  the  5th  and 
14th,  in  looking  up  or  subpoenaing  witnesses.  On  the  contrary, 
the  object  seems  to  have  been  to  delay  the  trial,  and  get  the 
cause  over  the  circuit;  and  this  object  one  of  the  defendant's 
attorneys  swears  that  he  told  his  client  he  would  certainly  effect 
Accordingly,"  on  the  12th  of  June,  the  Saturday  before  the  cir- 
cuit, an  order  was  procured  from  one  of  the  justices  of  this 
court  in  the  first  district,  requiring  the  plaintiff  to  show  cause 
at  the  special  term  in  Brooklyn,  on  the  first  Monday  in  July, 
why  the  order  of  arrest  should  not  be  vacated,  and  in  the  mean 
time  staying  all  his  proceedings.  That  such  an  order  should 
have  been  granted,  shows  the  mischief  to  which  the  constant 
practice  of  granting  u  orders  to  show  cause,"  which  prevails  in 
the  city  of  New  York,  may  lead.  It  is  of  course  impossible 
that  the  judge  who  signed  this  order,  can  have  been  aware  of 
what  he  was  doing ;  but  this  is  still  stronger  evidence  of  the 

.  perversions  and  delays  of  justice  which  this  course  of  practice 
is  made  to  subserve,  as  well  as  the  unpleasant  and  discreditable 
collisions  between  different  judges  to  which  it  tends.  It  is  quite 
evident  that  this  order  was  a  mere  trick  to  throw  the  cause  over 
the  circuit  That  design  is  pretty  plainly  averred  in  the  affida- 
vits of  the  defendant  and  his  attorney.  When  the  order  was 
obtained,  the  defendant  was,  and  had  been  for  a  week,  as  I 
have  said  already,  at  liberty,  and  able  to  prepare  for  trial,  if  in- 
deed he  was  ever  in  close  restraint  at  all.  There  was  double 
the  time  necessary  for  a  notice  of  motion  before  the  term  at 
which  this  order  was  made  returnable,  which  would  be  long 
after  the  close  of  the  circuit  at  which  the  cauBe  was  noticed. 
There  was  no  necessity  or  occasion  for  such  a  stay  of  proceed- 
ings at  all,  for  any  legitimate  purpose  of  such  a  motion.  There 
was  no  ground  disclosed  for  the  motion,  or  for  interfering  with 
the  arrest,  either  in  the  affidavit  on  which  the  arrest  was  made, 
or  on  the  affidavit  on  which  the  "  order  to  show  cause"  was 
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granted,  and  we  have  a  right  to  indulge  the  presumption  that 
the  defendant's  attorney  knew  it  And  finally,  now  that  his 
application  has  come  on  to  be  heard  upon  this  order,  the  de- 
fendant's counsel  has  not  attempted  to  sustain  it,  or  offered  a 
single  reason  why  the  arrest  Bhould  be  vacated  or  should  not 
have  been  made.  I  am  constrained  to  the  conclusion  that  this 
whole  proceeding  was  an  attempt  to  use  the  power  of  the  court, 
or  of  one  of  its  judges,  to  accomplish  the  postponement  of  this 
trial,  which  could  not  otherwise  be  done ;  and  that  this  purpose 
was  not  disclosed  to  the  judge,  but  he  was  led  to  suppose  that 
his  assistance  was  invoked  for  a  different  design*  Indeed,  I  will 
not  believe  that  the  learned  and  courteous  judge  who  signed 
this  order  was  allowed  to  know  that  he  was  granting  an  order 
to  show  cause  in  a  suit  triable  in  another  district,  where  such 
orders  are  expressly  repudiated  by  rule,  returnable  so  long  after 
its  date  that  there  was  double  the  time  necessary  for  a  notice  of 
motion,  and  interfering  with  the  calendar  of  a  circuit  court  in 
the  county  of  Orange,  and  with  the  proceedings  of  the  judge 
who  was  holding  the  court,  in  the  disposition  of  his  business.  I 
am  sure  that  my  learned  brother  who  granted  this  order  would 
have  been  the  first  to  revoke  it,  had  he  really  understood  its 
purport  and  effect. 

He  question  now  before  me  is,  whether  the  verdict  which 
was  rendered  after  the  stay  of  proceedings  contained  in  this 
order  had  been  vacated  at  the  circuit,  should  be  set  aside.  This 
is  a  question  of  strict  right ;  the  defendant  is  not  in  an  attitude 
to  ask  any  favors.  If  the  stay  of  proceedings  which  this  order 
contained  was  in  the  way  of  the  trial  of  this  cause  at  the  time 
it  was  had,  so  as  to  make  it  irregular,  then  this  verdict  and 
judgment  may  be  set  aside  as  a  matter  of  right,  otherwise  it 
must  stand.  I  am  fully  satisfied  that  the  trial  was  regular.  In 
the  first  place,  no  judge  holding  a  circuit  is  bound  to  regard  an 
order  of  this  description,  made  by  another  judge  in  another 
part  of  the  State,  interfering  with  his  calendar  and  the  transac- 
tion of  his  business,  especially  where  it  was  served,  as  this  was, 
after  this  court  has  commenced  its  session.  If  parties  and  at- 
torneys are  bound  by  such  an  order  to  any  extent,  the  court  is 
not  The  cause  was  regularly  noticed,  and  on  the  calendar  a 
week  before,  and  it  was  in  the  possession  and  under  the  control 
of  the  judge  holding  that  circuit,  and  of  no  one  else.    Buch  or- 
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ders  as  this  may  and  ought  to  be  vacated  at  once,  when  they 
are  brought  to  the  notice  of  the  court ;  and  if  the  parties  are 
both  present,  that  is  sufficient  notice  of  the  vacatur.  It  would 
be  intolerable  that  a  judge  at  the  circuit  should  be  interfered 
with  in  this  way.  If  such  a  practice  is  to  prevail,  no  judge  can 
know  what  he  is  to  do,  or  to  be  permitted  to  do,  with  the  busi- 
ness of  a  circuit  which  he  may  be  appointed  to  hold.  He  may 
be  compelled  to  adjourn  his  court  and  wait  the  result  of  the 
various  motions  to  get  rid  of  the  trial  of  causes,  either  directly 
or  indirectly,  which  may  be  heard  at  the  various  special  terms 
then  holding,  or  thereafter  to  be  held,  before  judges  in  various 
parte  of  the  State,  who  may  undertake  the  correction  of  his 
calendar,  or  the  disposition  of  his  causes.  I  have  known  one 
of  these  "orders  to  show  cause,"  granted  to  compel  a  party  to 
oppose  the  postponement  of  his  suit  for  the  absence  of  witnesses, 
returnable  at  a  term  after  the  adjournment  of  the  circuit  which 
I  was  holding,  and  at  which  his  cause  was  noticed.  That  at- 
tempt was  as  unsuccessful  as  the  present  The  remedy  is,  for 
the  judge  holding  a  circuit  resolutely  to  disregard  each  attempts, 
by  the  order  of  another  judge,  to  control  his  calendar  or  the  dis- 
position of  causes  before  him. 

Upon  the  order  in  the  present  case  being  brought  to  the 
notice  of  the  judge  holding  the  circuit,  the  stay  of  proceedings 
which  it  contained  was  immediately  vacated  by  an  order  en- 
tered  in  the  minutes  of  the  circuit,  in  the  presence  of  the  at- 
torney who  had  served  it,  and  who  afterwards  consented  to  set 
the  cause  down,  and  tried  it  on  the  part  of  the  defence.  The 
stay  of  proceedings  granted  in  New  York  was  ultra  vires  and 
irregular,  if  not  void,  because  it  was  for  more  than  twenty  days ; 
and  I  am  not  prepared  to  say  it  might  not  have  been  treated  as 
a  nullity  by  the  plaintiff.  At  all  events,  the  court  had  a  right  to 
disregard  it,  and  still  more,  to  vacate  it  by  an  order  duly  entered 
in  the  minutes,  and  granted  in  the  presence  of  an  attorney  rep- 
resenting the  defendant  I  am  of  opinion  that  the  order  was 
irregular,  and  beyond  the  powers  of  the  judge  who  made  it,  for 
another  reason — that  it  was  returnable  before  another  tribunal. 
Section  402  of  the  Code  permits  the  court  or  judge,  u  by  an 
order,  to  prescribe  a  shorter  time  than  the  eight  days  required 
in  ordinary  cases,  for  notice  of  a  motion."  It  is  out  of  this  sec- 
tion, and  the  power  to  shorten  the  time  for  notices  of  motions 
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which  it  confers,  to  be  exercised  in  special  cases  and  for  pe- 
culiar reasons,  that  the  practice  of  substituting  orders  to  show 
canse  for  notices  of  motion  has  grown,  even  where,  as  in  the 
present  case,  the  order  does  not  prescribe  any  shorter  time  than 
the  eight  days  required  for  an  ordinary  notice ;  yet  it  must  be 
based  upon  the  authority  of  this  section,  and  cannot  be  justified 
in  any  other  way.  But  there  is  a  radical  defect  in  the  whole  of 
this  practice.  As  was  observed  by  Judge  Harris,  in  Merrkt  a. 
Slocum  (6  How.  Pr.  R^  350),  this  section  does  not  say  the  court 
or  a  judge  may  grant  such  orders,  but  the  court  or  judge — that 
is,  the  court  or  the  judge  who  is  to  hear  the  motion.  A  judge 
ont  of  court  may  direct  a  motion  to  be  heard  before  himself  on 
less  than  eight  days'  notice,  but  he  has  no  authority  to  direct  a 
motion  to  be  heard  on  such  short  notice,  or  at  all  before  another 
judge,  or  at  a  special  term  of  the  court  An  order  to  show  cause, 
returnable  at  a  special  term,  must  be  granted  by  the  special 
term ;  and  an  order  to  show  cause,  returnable  before  a  judge  Qut 
of  court,  must  be  made  by  the  judge  before  whom  it  is  re- 
turnable. I  have  no  doubt  this  is  the  true,  as  I  am  sure  it  is 
a  wholesome,  construction  of  the  Code  in  this  respect.  It  fol- 
lows, that  the  order  of  June  12th  in  this  case  was  one  which  the 
judge  who  signed  it  had  no  authority  to  make,  and  that  it  was 
properly  vacated  by  the  court,  if  it  might  not  have  been  dis- 
.  regarded  by  the  plaintiff.  The  same  objection  applies  to  the 
order  to  show  cause,  upon  which  the  application  to  open  the 
judgment  is  now  made,  and  would  be  a  sufficient  answer  to  that 
motion,  if  there  were  no  other  reasons  for  denying  it. 

Again :  If  the  order  staying  proceedings  possessed  any  va- 
lidity, or  was  in  the  way  of  proceeding  to  try  the  cause,'  the 
objection  was  waived  by  the  attorney  who  represented  the  de- 
fendant at  the  trial.  When  the  stay  of  proceedings  was  set 
aside  by  the  order  at  the  circuit,  the  cause  was  set  down  for 
Wednesday  morning  by  the  court,  on  the  suggestion  of  the 
council  for  both  parties,  and  without  the  defendant  at  that  time 
mentioning  or  insisting  upon  the  order  or  the  stay.  The  attorney 
who  represented  the  defendant -at  the  trial  is  mistaken  in  his 
recollection  on  this  point,  and  he  is  corrected  by  the  plaintiff's 
affidavits.  After  this,  it  was  too  late  for  the  defendant's  counsel 
to  assert,  as  he  did  when  the  cause  was  called  on  Wednesday, 
that  he  insisted  on  his  rights  under  the  stay  contained  in  the 
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order.  The  cause  went  on  to  trial :  the  defendant  was  repre- 
sented by  counsel  who  cross-examined  the  witnesses,  took  ob- 
jections to  evidence,  and  litigated  every  point  which  they  were 
able.  If  the  defendant  meant  to  rely  on  his  stay  of  proceed- 
ings, he  should  have  refused  to  set  down  the  cause,  and  refused 
to  appear  at  the  trial.  He  has  now  had  a  trial  by  his  own  con- 
sent, and  if  he  was  unprepared,  it  was  the  fault  of  his  own 
laches  in  reliance  on  the  means  to  which  he  had  resorted  to  de- 
lay  his  adversary.  If  he  has  fallen  himself  into  the  trap  which 
he  set  for  his  antagonist,  he  must  take  the  consequences.  There 
is  little  or  no  diligence  shown  in  these  affidavits  in  a  preparation 
for  trial ;  and  I  must  add,  that  there  is  nothing  in  the  case, 
either  as  it  appeared  at  the  trial  or  is  shown  here,  except  the 
ordinary  formal  affidavit  of  merits,  by  which  the  defendant  ex- 
hibits or  asserts  any  thing  just  or  meritorious  in  his  defence. 
The  plaintiff's  case  was  clearly  made  out  at  the  trial,  and  so  far 
as  .the  defence  was  disclosed  by  the  cross-examination#of  the 
witnesses,  it  consisted  merely  in  an  attempt  to  break  down  and 
destroy  the  plaintiff's  witnesses,  and  that  by  means  not  in  all 
cases  of  the  most  creditable  character.  There  can  be  no  doubt 
that  a  new  trial  would  be  a  hinderance,  if  not  a  denial  of  jus- 
tice ;  and  for  the  reasons  I  have  indicated,  we  are  not  called 
upon  to  grant  it  as  a  matter  of  practice.  As  to  the  arrest,  there 
is  nothing  shown  against  that,  as  I  have  already  stated,  although 
the  ostensible  object  of  the  first  application  made  by  the  de- 
fendant was  to  be  relieved  from  it. 
Both  applications  are  denied,  with  $10  costs  of  each. 
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Court  of  Appeals;  June  Term,  1858. 

License  Law.— Penal  Statute. 

Selling  intoxicating  liquor*  without  license,  in  violation  of  the  act  "  to  supprea* 

intemperance,"  Ac  {Law  of  1867,  eh.  628),  is  an  indictable  offence. 
Of  the  construction  of  penal  statutes. 

Appeal  from  a  judgment 
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The  defendant  was  indicted  and  convicted  at  the  Onondaga 
General  Sessions,  of  the  offence  of  selling  strong  and  spirituous 
liquors  and  wines  without  having  any  license  therefor,  under 
the  Act  to  suppress  intemperance  and  to  regulate  the  sale  of 
intoxicating  liquors.  {Laws  of 1857,  eh.  628,  §  13.)  The  judg- 
ment was,  on  appeal,'  affirmed  by  the  Supreme  Court  at  general 
term  in  the  fifth  district,  and  the  defendant  appealed  to  the 
Court  of  Appeals.  The  question  raised  was  simply,  whether 
the  selling  without  license  was  indictable. 

Br  the  Coubt. — Pratt,  J. — It  is  well  settled  that  where  an 
act  is  prohibited  by  statute,  which  is  not  criminal  at  common 
law,  and  a  penalty  is  imposed  in  the  same  statute,  declaring 
such  prohibition,  the  act  is  not  indictable.  The  principle  was 
distinctly  recognized  in  the  case  of  The  People  a.  Smith  (13 
Wend.,  341).  It  is  based  upon  the  assumption  that  the  Legis- 
lature, having  fixed  the  penalty  at  the  same  time  of  prohibiting 
the  act,  designed  that  there  should  be  no  other  punishment. 
But  where  the  act  was  criminal  at  common,  law,  or  already 
prohibited  by  a  former  statute,  the  imposition  of  a  civil  penalty 
would  not  take  away  the  power  to  punish  by  indictment.  So 
when  the  statute  itself  contains  any  provisions  showing  that  the 
Legislature  did  not  intend  that  the  civil  penalty  should  consti- 
tute the  only  punishment,  the  remedy  by  indictment  would  not 
be  taken  away. 

Hence,  if  a  statute  direct  that  the  prosecutor  may  proceed  in 
a  certain  way,  or  otherwise, — as  u  if  a  statute  give  a  recovery  by 
action  of  debt,  bill,  plaint,  or  information,  or  otherwise," — it  au- 
thorizes a  proceeding  by  indictment.  (Arch.  Or.  Pr.y  1,  2»; 
Hawk.,  ch.  25,  §  4 ;  Griffith  a.  Wells,  5  Den.,  227.) 

In  fine,  it  is  simply  a  question  of  legislative  intent.  Inlook- 
ing,  therefore,  at  the  statute  in  question,  in  its  whole  scope  and 
bearing,  and  in  connection  with  previous  legislation  upon  the 
same  subject,  can  we  infer  an  intention  on  the  part  of  the  Le- 
gislature to  confine  the  remedy  for  a  violation  of  its  provisions, 
in  selling  without  license,  to  the  civil  penalty  therein  imposed, 
or  is  the  intention  manifest  that  the  offender  shall  also  be  pun- 
ishable by  indictment?  Upon  a  careful  examination  of  the 
Btatute,  it  seems  to  me  that  the  conclusion  is  irresistible  that 
the  latter  was  the  intention  of  the  Legislature. 
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It  has  been  the  policy  of  the  State,  at  least  since  the  year 
1801,  if  not  before,  to  make  offences  against  the  excise  laws 
punishable  by  indictment  By  section  17  of  the  act  of  1801, 
to  lay  a  duty  on  strong  liquors,  "  and  for  regulating  inne  and 
taverns,"  all  offences  against  any  of  the  provisions  of  the  act 
were  declared  to  be  misdemeanors.  This  provision  has  been 
continued  from  that  time  down  to  the  enactment  of  the  prohib- 
itory law  in  1855.  The  presumption,  therefore,  is  against  the 
design  on  the  part  of  the  Legislature,  in  the  restoration  of  the 
license  laws,  to  change  a  policy  so  long  adhered  to.  It  should 
require  a  clear  expression  of  the  legislative  will  to  that  effect 
to  justify  the  courts  in  holding  that  offences  against  those  laws 
are  no  longer  indictable. 

The  act,  under  consideration,  in  its  leading  characteristics,  is 
very  similar  to  the  old  excise  laws,  both  in  its  prohibitions  and 
its  penalties.  Under  those  laws,  the  selling  in  quantities  less 
than  five  gallons  was  prohibited  by  penalties  in  substantially 
the  same  form  as  in  the  present  act ;  and  the  Supreme  Court, 
in  the  cases  of  The  People  a.  Stevens  (18  Wend.y  341),  and  The 
People  a.  Brown  (16  7J.,  561),  held  that  selling  the  prohibited 
quantities  without  license  were  offences  against  the  provisions 
of  the  act,  and  therefore  misdemeanors,  and  indictable. 

If,  therefore,  selling  without  license  constituted  offences  against 
the  provisions  of  that  act,  it  is  difficult  to  find  any  good  rea- 
son why  similar  violations  of  the  present  statute  should  not  also 
be  deemed  offences  against  its  provisions.  And  if  they  are  to 
be  deemed  offences,  no  one  will  deny  that  they  are  indictable. 

2.  The  whole  scope  and  character  of  the  act  shows  that  the 
term  offence,  when  it  is  used  in  connection  with  those  directions 
which  are  only  applicable  to  misdemeanors,  is  not  used  in  a 
limited  sense,  but  was  used  to  define  all  substantial  violations 
of  the  provisions  of  the  act. 

By  section  16,  it  is  made  the  duty  of  certain  officers  therein 
enumerated  to  arrest  "  all  persons  found  actually  engaged  in 
the  commission  of  amy  offence  in  violation  of  this  act,  and  forth- 
with to  carry  such  person  before  any  magistrate,  &c,"  who  is 
to  try  them,  or  hold  them  to  bail,  as  for  any  other  misdemeanor 
triable  by  a  court  of  special  sessions. 

In  a  subsequent  part  of  the  same  section,  it  is  made  the  duty 
of  the  magistrates  to  entertain  any  complaints  of  a  violation  qf 
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this  act,  made  by  any  person  under  oath,  and  forthwith  to  issue 
a  warrant  and  cause  such  offender  to  be  brought  before  him  to 
comply  with  the  provisions  of  this  section,  Ac.  Here  the  term 
used  is,  "  any  complaint  of  a  violation  of  this  act"  and  upon 
such  complaint  being  made  a  warrant  is  to  be  issued.  The 
term  offence,  which  the  counsel  for  the  prisoner  insist  only 
means  those  violations  of  the  laws  declared  in  the  act  itself  to 
be  misdemeanors,  is  not  used,  but  the  more  general  term,  "  vi- 
olation of  this  act"  and  the  proceedings  directed  to  be  taken 
by  the  magistrate  are  such  as  are  applicable  to  cases  of  misde- 
meanor only. 

Bo,  by  section  29,  it  is  made  the  duty  of  courts  "  to  instruct 
grand  jurors  to  inquire  into  all  offences  against  the  provisions 
of  this  act,  and  to  present  all  offenders  under  this  act."  Now 
it  is  not  to  be  assumed  that  the  Legislature  would  have  insert- 
ed so  carefully  in  the  act  these  special  directions  to  police 
officers,  magistrates,  and  courts,  in  order  to  secure  extraordinary 
vigilance  in  the  detection  and  conviction  of  offenders  against 
the  three  or  four  comparatively  unimportant  provisions  of  the 
act,  which  are  specially  declared  to  be  misdemeanors. 

3.  The  act  of  selling  without  license  is  called  in  those  sec- 
tions of  the  statute  imposing  the  penalties,  offences. 

By  section  13,  it  is  declared  that  "  whoever  shall  sell  any 
strong  or  spirituous  liquota  or  wines,  in  quantities  less,  &c,  shall 
forfeit  $50  for  each  offence."  By  section  14,  "  whoever  shall  sell, 
to  be  drank  in  his  house,  &c,  shall  forfeit  $50  for  each  offence" 
In  fine,  all  through  the  statute,  violations  of  the  provisions  of 
the  act  are  termed  offences.  And  it  is  a  primary  rule,  for  the 
interpretation  of  statutes,  that  when  the  same  term  or  expression 
is  used  in  different  parts  of  the  same  statute,  it  shall  be  deemed 
to  have  the  same  meaning,  unless  the  contrary  very  plainly  ap- 
pears to  have  been  the  intention  of  the  Legislature.  (Smith  on 
Statutes,  673  ;  James  a.  Dubois,  1  Ear.,  285.) 

The  general  statutory  definition,  as  given  in  the  Revised  Stat- 
utes, which  is  invoked  by  the  prisoner's  counsel  in  aid  of  the 
construction  insisted  upon  by  him,  throws  but  little  light  upon 
that  point  By  that  statute,  the  term  offence,  when  used  in  a 
statute,  shall  be  construed  to  mean  any  offence  for  which  any 
criminal  punishment  may  by  law  be  inflicted.  Now,  the  ques- 
tion in  controversy  is,  whether  this  particular  violation  of  the 
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act  is  punishable  criminally.  If  so,  the  term  offence  applied  to 
it  would  be  in  strict  accordance  with  the  statutory  definition  of 
the  term.  Again,  as  it  already  appears,  the  act  itself  calls  this 
violation  an  offence.  Now,  if  the  statutory  definition  of  that 
term  is  one  of  any  force  whatever  to  settle  the  question  under 
examination,  it  is  against  the  construction  contended  for  on  be- 
half of  the  prisoner.  For  the  term,  when  used  in  any  statute, 
is  to  be  construed  to  mean  any  offence  for  which  any  criminal 
punishment  may  be  inflicted.  (2  JRev.  Stats. ,  886,  §  37.) 

4.  The  only  reasons  which  have  been  suggested  in  opposition 
to  the  views  above  expressed,  worthy  of  consideration,  are  based 
upon  the  fact  that  the  act  itself  declares  some  three  or  four  of 
the  violations  of  its  provisions  misdemeanors.  It  is  insisted 
that  the  maxim,  "  Expressio  unius  est  exclusio  alterius"  in  its 
legal  application  to  this  statute,  would  exclude  the  assumption 
that  any  other  offences  were  designed  to  be  deemed  misdemea- 
nors. In  a  statute  which  appears  to  have  been  carefully  drawn 
up,  and  all  its  provisions  carefully  considered,  I  should  be  in- 
clined to  give  great  force  to  that  maxim.  But  the  statute  un- 
der consideration  appears  upon  its  face  to  have  been  very 
carelessly  framed,  and  to  have  been  adopted  without  a  very 
careful  consideration  of  its  provisions.  In  such  case,  it  would 
not  be  safe  to  give  that  maxim  much  force.  It  would  be  much 
safer  to  look  at  the  general  scope  and  purpose  of  the  act,  and 
to  search  there  for  an  expression  of  the  legislative  intention. 
And  in  looking  over  all  the  provisions  of  the  act,  in  their  gen- 
eral scope  and  tenor,  I  cannot  resist  the  conviction  that  offences 
against  its  provisions  were  designed  to  be  punishable  as  misde- 
meanors. 

Upon  the  -whole,  we  are  satisfied  th4t  it  was  not  the  design 
of  the  Legislature  to  limit  punishment  of  the  violation  of  the 
act  in  question  to  the  penalty  imposed  therein,  but  to  authorize 
a  proceeding  by  complaint  before  a  magistrate,  or  by  indictment 

Judgment  affirmed. 
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THE  PEOPLE  on  rel.  GORMAN  a.  THE  BOAKD  OF 

POLICE. 

Court  of  Appeals  ;  June  Term^  1858. 

Police. — Mode  of  Removal. — Certtorabi. 

Under  the  act  creating  the  Metropolitan  Police  Department,  removals  of  mem- 
bers of  the  force,  by  the  board,  most  be  on  actual  notice  to  such  members.* 

The  act  of  the  board  in  making  such  removals  is  of  a  judicial  character,  and  may 
be  reviewed  upon  certiorari. 

The  statute  providing  that  no  member  removed  should  be  reappointed,  proceed- 
ings of  removal,  even  though  absolutely  void,  should  not  be  permitted  to  stand 
on  record ;  but  a  person,  whether  a  member  or  not  of  the  force,  who  had  been 
illegally  declared  to  be  removed,  is  entitled  to  have  such  void  proceedings 
reversed. 

Appeal  from  a  judgment  of  the  Supreme  Court. 

The  facts  of  the  case  were  similar  to  those  in  the  case  of  The 
People  on  rd.  Gambling  a.  The  Board  of  Police,  reported  6 
Ante,  163. 

Roosevelt,  J. — This  case  involves  necessarily  a  single  ques- 
tion. The  seventh  section  of  the  new  Police  Act  provides  that 
no  person  shall  be  removed  from  office  in  the  department  ex- 
cept upon  written  charges,  and  "  after  an  opportunity  shall  have 
been  afforded  him  of  being  heard  in  his  defence."  And  in  the 
eleventh  section  it  is  declared  that  "  no  person  who  shall  ever 
have  been  removed  from  the  police  force  (established  by  this 
act)  for  cause,  shall  be  reappointed  by  the  Board  of  Police  to 
any  office  in  the  said  police  force."  The  judgment  of  removal 
rendered  by  the  commissioners  against  Gorman,  the  relator,  was 
pronounced  without  notice ;  or,  at  least,  without  any  such  notice 
as  the  law  can  recognize  in  a  case  involving  such  serious  con- 
sequences to  the  individual  charged  as  well  as  to  the  public. 
The  case  states  that  the  notices  of  the  charge  made,  and  of  the 
time  of  trial,  "  were  never  delivered,  or  their  contents  communi- 

*  See  to  the  same  effect.  The  People  on  rel.  Gambling  a.  The  Board  of  Police, 
6  Ante,  163. 
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cated  to  the  men,  and  that  the  relator  was  not  aware  of  the 
notice."  In  a  legal  sense  the  relator  had  no  "  opportunity  of 
being  heard  in  his  defence."  The  order  of  removal  was,  there- 
fore, void  for  want  of  jurisdiction.  But  although  a  nullity  in 
itself,  it  involves  an  apparent  deprivation  of  a  legal  right.  It  is 
consequently  a  proper  subject  of  review,  and  being  palpably 
erroneous,  should  not  be  allowed  to  stand. 

Without  considering  the  question  whether  the  relator  has  re- 
signed, abdicated,  or  repudiated  the  office  which  was  tendered 
to  him,  or  in  which  he  was  continued,  by  the  new  law,  or  any 
of  the  other  questions  which  have  been  argued  by  the  counsel, 
and  reserving  those  questions  for  further  advisement  until  the 
case  of  McCune  shall  be  disposed  of,  the  order  under  review 
should  be  quashed  on  the  single  ground  of  want  of  due  notice. 

Judgment  of  the  Supreme  Court  accordingly  afirmed. 

Harris,  J. — At  the  time  the  act  to  establish  a  Metropolitan 
Police  District  went  into  operation  as  a  law,  the  relator  was  a 
policeman  in  the  city  of  New  York.  The  Legislature  intended 
that  he  should  be  transferred  from  the  police  force  as  it  then 
existed,  to  the  new  police  force  for  which  the  act  provided.  It 
needed  no  new  appointment,  nor  any  formal  act  of  acceptance, 
to  constitute  him  a  patrolman  of  the  Metropolitan  Police. 

But  it  did  require  his  consent.  He  could  neither  be  made  a 
patrolman,  nor,  having  become  such,  be  made  to  continue  in 
office  against  his  will.  Whether  he,  in  fact,  rejected  the  office, 
or,  by  his  subsequent  acts  or  conduct,  abandoned  it,  and  thus 
ceased  to  be  a  member  of  the  new  police  force,  is  a  question 
upon  which  different  views  are  entertained,  and  which,  for  the 
purposes  of  this  case,  it  is  not  deemed  necessary  to  determine. 

Whether  he  was  in  office  or  not,  the  Board  of  Police  enter- 
tained charges  against  him,  and  assumed  to  try  him.  An  order 
was  made  that  he  be  dismissed  from  office.  These  proceedings, 
we  all  agree,  were  illegal.  A  charge  had  been  preferred  against 
the  relator.  The  offence  alleged  was  "  wilful  disobedience  of 
orders  and  insubordination."  The  specification  of  the  charge 
was  u  refusing  to  obey  the  orders  of  his  superior  officer  on  the 
18th  day  of  June."  On  the  23d  of  June,  a  notice  requiring  the 
relator  to  appear  before  the  Board  of  Police,  at  a  specified 
time  and  place,  to  answer  to  the  charge,  was  delivered  to  an  officer 
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for  service,  but,  instead  of 'being  served  personally,  it  was  left 
at  a  station-house,  where  it  was  received  by  another  person,  by 
whom  it  was  retained.  Neither  the  notice,  nor  its  contents, 
came  to  the  knowledge  of  the  relator. 

The  officer  who  had  been  charged  with  the  service  of  the  no- 
tice, and  who  had  only  left  such  notice  at  the  station-house  with 
a  person  who  promised  to  deliver  it*  to  the  relator,  made  an  af- 
fidavit of  the  service  of  such  notice,  and  upon  this  proof  the 
Board  of  Police  proceeded,  at  the  time  and  place  specified,  to 
hear  and  determine  the  case.  On  June  26,  it  was  adjudged 
that  the  charge  was  established,  and  that  the  relator  be  dismissed 
and  removed  from  the  service  of  the  department. 

By  the  7th  section  of  the  act  under  which  these  proceedings 
were  held,  it  is  declared  that  no  person  shall  be  removed  from 
office,  "except  upon  written  charges  preferred  against  him  to 
the  Board  of  Police,  and  after  an  opportunity  shall  have  been 
afforded  him  of  being  heard  in  his  defence."  The  return,  made 
by  the  relators  themselves,  shows  that  the  relator  had  no  oppor- 
tunity of  being  heard.  No  notice  was  served  upon  him,  and 
he  was  entirely  ignorant  that  proceedings  had  been  instituted 
against  him,  until  after  sentence  of  dismissal  had  been  pro- 
nounced. Under  these  circumstances,  the  Board  of  Police  had 
no  authority  to  proceed.  Their  order  of  dismissal  was  void  for 
want  of  jurisdiction.  This  was  equally  so,  whether,  at  the  time 
the  proceedings  were  instituted,  the  relator  was  in  office  or  not. 

It  is  true  that  if  the  relator  was  not  actually  in  office  at  the 
time  the  charges  were  preferred  against  him,  the  Board  of  Police 
would  have  had  no  authority  to  try  him,  even  if  he  had  been 
served  with  notice  to  appear  before  them.  The  proceedings 
would  have  been  absolutely  void.  And  yet,  they  should  not  be 
allowed  to  stand  upon  record  against  the  relator.  Were  the 
only  effect  of  a  sentence  of  dismissal  to  remove  the  party  from 
office,  he  would  have  no  right  to  complain  of  such  sentence,  if, 
at  the  time  it  was  pronounced,  he  was  already  out  of  office. 
But  it  is  declared  by  the  12th  section  of  the  act  organizing  the 
board  of  Police,  that  no  person  who  shall  ever  have  been# re- 
moved from  the  police  force  for  cause,  shall  be  reappointed  by 
the  Board  of  Police  to  any  office.  The  effect  of  the  sentence, 
so  long,  as  it  stands  unreversed,  is  to  furnish  prima  facie  evi- 
dence that  the  relator  is  disqualified  from  holding  office  in  the 
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metropolitan  police  force.  Conceding,  therefore,  that  the  relator 
was  not  in  office,  he  still  had  a  right  to  have  the  proceedings 
against  him  reversed,  on  the  ground  that  their  effect,  if  allowed 
to  stand,  might  be  to  render  him  ineligible  to  office  in  future. 

It  is  insisted,  on  the  part  of  the  defendants,  that  the  decision 
of  which  the  relator  complains  cannot  be  reviewed  upon 
certiorari.  If,  as  the  counsel  for  the  defendants  suppose,  the 
order  or  sentence  dismissing  the  relator  from  office  was  an  ex- 
ercise of  administrative  or  executive  power,  the  objection, 
would,  undoubtedly,  be  well  grounded.  But,  the  proceedings 
in  question  are  to  be  regarded  as  judicial  in  their  character. 
It  is  the  office  of  certiorari  to  confine  inferior  officers  or  tribu- 
nals exercising  judicial  powers,  within  the  boundaries  of  their 
jurisdiction.  The  order  in  question  being  a  judicial  proceeding, 
it  is  a  proper  subject  of  review  upon  certiorari.  As  we  have 
already  seen,  the  relator  was  entitled  to  be  heard  before  the  de- 
fendants were  authorized  to  make  the  order  against  him.  Not 
having  had  this  opportunity,  the  proceedings  were  illegal.  Upon 
this  ground  alone,  and  without  reference  to  the  question,  whether, 
at  the  time  the  proceedings  were  instituted  against  him,  the  re- 
lator was  in  office  or  not,  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

All  the  judges  concurring ;  judgment  afirmed. 


WILLIAMS  a.  WILLIS. 
New  York  Common  Plea*;  Special  Term,  April,  1858. 

Special  Vebdiot. 

The  requisites  of  a  special  rerdiet  under  the  Code  ere  the  same  that  they  were 

before. 
Certain  facts  in  issue  were  admitted  on  the  trial,  and  only  one  issue  submitted, 

upon  which  the  jury  found  "for  the  plaintiff." 

Htld,  that  the  rerdiet  was  not  to  be  deemed  a  special  verdict*  but  taken 

with  the  admissions,  was  sufficient  to  support  a  judgment. 

Motion  for  a  new  trial. 
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The  facte  appear  in  the  opinion. 

Brady,  J. — A  special  verdict  prior  to  the  Code  was  a  state 
ment  of  the  facts  found  by  the  jury,  upon  which  the  judgment 
of  the  court  was  to  be  predicated.  (Oo.  Litt.  3  Blaokstonds 
Com^  377 ;  2  Rev.  Stats.,  2d  ed.,  341,  §  68 ;  Orah.  Pr.,  2d  ed., 
318.)  And  the  court  would  not  look  out  of  the  special  verdict 
for  the  facts  of  the  case.  (La  Fromboris  a.  Jackson,  7  Cow., 
589,  600.)  Nor  would  the  court  intend  any  thing  which  was  not 
found.    (JenkB  a.  Hallet,  1  Cat.,  60.) 

In  settling  the  special  verdict  it  was  not  necessary  that  it 
should  be  drawn  in  form  at  the  trial,  but  merely  that  the  counsel 
should  make  a  minute  of  the  facts  found  specially  by  the  jury, 
and  deliver  it  to  the  jndge;  or  that  the  judge  should  himself 
note  the  points ;  and  that  the  special  verdict  be  afterwards  drawn 
up,  amended,  and  settled,  as  prescribed  by  rule  38  of  the  late 
Supreme  Court  (Orah.  Pr.,  2d  ed.,  31S.)  The  Code  (§  260) 
defines  a  general  verdict  to  be  that  by  which  the  jury  pronounce 
generally  upon  all .  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant;  and  a  special  verdict  that  by  which  the 
jury  find  the  facts,  only  leaving  the  judgment  to  the  court. 
Where  the  verdict  is  special,  therefore,  it  must  now  embrace  all 
the  facts,  leaving  the  judgment  to  the  court,  and  does  not  differ 
in  the  requisites  of  a  special  verdict  recognized,  as  shown,  be- 
fore the  Code  took  effect.  Where  a  single  issue  is  presented, 
the  jury  may  pronounce  generally,  and  in  favor  of  the  plaintiff 
or  defendant,  a  proceeding  approved  prior  to  the  Code,  and  re- 
garded as  a  finding  in  the  nature  of  a  special  verdict.  (McMas- 
ter  &  Bruce  a.  The  Western  Mutual  Insurance  Co.,  25  Wend., 
379.)  It  is  also  provided  by  section  261  of  the  Code,  that  in  all 
cases  the  court  may  instruct  the  jnry,  if  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon. 

In  this  case  the  facts  that  the  work  performed  and  the  mate- 
rials furnished,  to  recover  for  which  the  action  was  brought,  had 
been  done  and  furnished  by  the  plaintiff,  and  the  amount  he 
*as  entitled  to  receive,  were  agreed  upon  and  admitted,  but  the 
defendant  denied  that  the  contract  therefor  was  made  by  her 
▼ith  the  plaintiff,  as  alleged  on  the  complaint.  On  that  issue 
the  jury  found  "  in  favor  of  the  plaintiff"  in  the  language  of 
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section  261.  That  fact  alone  would  out  be  sufficient  to  enable 
the  court  to  pronounce  judgment,  even  if  the  jury  had  answered 
"  yes,"  instead  of  finding  as  they  did,  because  it  would  not  ap- 
pear from  sneh  finding,  whether  the  work  "Was  done,  or  the 
materials  furnished,  or  what  amount  the  plaintiff  was  entitled  to 
receive  for  his  labor,  if  done,  and  materials,  if  furnished.  The 
verdict  was,  therefore,  not  a  special  verdict  It  ma;  be  re- 
garded as  a  verdict  in  the  nature  of  a  special  verdict  as  to  one 
issue,  or  a  special  finding  upon  a  particular  issue.  If  any  amend- 
ment of  the  verdict  were  necessary,  the  case  of  Borhaus  a.  Tib- 
beta  (7  How.  Pr.  £.,  21),  illustrates  the  power  of  the  court  to 
permit  it  to  be  made,  but  I  think  it  unnecessary.  The  verdict 
of  the  jury  left  nothing  incomplete,  and  the  court,  taking  the  ad- 
mitted facts  with  the  verdict  of  the  jury,  conld  have  no  hesita- 
tion as  to  the  judgment  to  be  rendered.  (Barto  a.  Himrod,  4 
SeU^  488.) 

Motion  for  a  new  trial  denied,  with  ten  dollars  costs. 


WETTER  a.  SCHLIEPER. 

New  York  Common  Pleas;  Special  Term,  April,  1854. 

Receiver. — Appointment  and  Disqualifications. — "Watvbe. 

The  aelection  and  appointment  of  a  reoeiver  and  taking  of  security  from  him  u  a 
proper  matter  for  a  reference,  under  the  Code  u  it  wm  under  the  former  prac- 


Reletiooehip  to  ■  party  to  the  action  is  not  alone  a  sufficient  ground  for  the  re- 
moval of  a  receiver ;  at  most,  it  ie  bat  s  elraumaUnoe  to  be  taken  into  oon- 
■idtiratioD  at  the  time  of  making  tbe  appointment. 

A  nferee  proceeded  upon  only  two  day'  notice  of  hearing.  Htld,  that  the  partial 
vho  bad  appeared  on  inch  notice,  and  asked  and  obtained  an  adjournment,  had 
thereby  waived  the  irregularity. 

Motion  to  vacate  proceedings  for  appointment  of  a  receiver, 
to  remove  the  receiver,  and  for  an  attachment  against  the  plain- 
tiff for  contempt. 


The  facte  are  Btated  in  the  opinion, 


1 
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A.  Mathews,  for  the  motion. 
A.  F.  Smith,  opposed. 

Hilton,  J. — This  action  was  brought  by  the  plaintiff  as  a 
partner  of  an  insolvent  firm,  to  have  the  copartnership  dissolved, 
a  receiver  appointed  to  close  tip  its  affaire,  an  accounting  or- 
dered, and  that  a  general  assignment  of  the  property  of  the 
firm  made  without  his  consent  or  concurrence,  be  declared  void. 

On  a  previous  motion  a  reference  was  ordered  to  appoint  a 
receiver,  &c,  and  the  injunction  granted  at  the  commencement 
of  the  action  was  continued  against  all  the  parties,  restraining 
any  interference  with  the  partnership  property  until  the  further 
order  of  the  court.* 

The  order  of  reference  was  made  and  bears  date  January 
18th,  1858,  on  that  day  was  delivered  to  the  referee,  apd  al- 
though it  was  subsequently  amended,  it  should  for  all  the  pur- 
poses of  this  motion  be  considered  as  existing  in  full  force  on 
and  from  its  date. 

Under  this  order,  upon  notice  to  all  the  parties,  and  after  they 
had  appeared  upon  the  reference,  the  referee  proceeded  and  ap- 
pointed a  receiver,  nominated  by  and  on  behalf  of  a  large 
majority  of  the  creditors  of  the  firm,  and  security  for  the  faith- 
ful performance  of  his  duties  as  receiver  has  been  given  to  the 
amount  of  $175,000,  and  the  bond  approved  and  filed. 

The  receiver  has  entered  upon  his  duties  by  taking  possession 
of  the  partnership  assets,  and  proceeding  to  gather  in  the  prop- 
erty and  debts,  which  his  duty  requires  him  to  protect  and 
preserve. 

The  defendants  upon  this  motion  ask  to  have  all  the  proceed- 
ings by  which  the  receiver  was  appointed  set  aside  and  vacated, 
and  his  appointment  declared  void  upon  the  ground  of  irregu- 
larity; because, 

First,  The  receiver  was  appointed  by  a  referee,  and  not  by 
the  court.  Second,  The  notice  of  proceedings  before  the  referee 
to  appoint  such  receiver  was  illegal  and  insufficient. 

The  order  of  reference  was  in  the  usual  form,  and  in  strict 
accordance  with  the  settled  practice  of  the  late  Court  of  Chan-  * 
eery  in  like  cases.    By  it,  the  referee,  who  is  a  substitute  for  the 

•  See  the  proceedings  reported  6  Ant*,  123. 
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former  master,  was  directed  to  appoint  a  receiver,  and  take  from 
him  the  necessary  and  usual  security  for  the  performance  of  his 
trust,  and  upon  filing  with  the  clerk  such  security  approved  by 
the  referee,  together  with  a  report  of  the  appointment,  the  re- 
ceiver was  declared  to  be  vested  with  all  his  rights  and  powers 
according  to  law  and  the  rules  and  practice  of  the  court.  (Bow- . 
ersbaak  a.  Collasean,  8  Ves.,  164;  Chancery  Rules,  191 ;  1  Barb. 
Ch.  Prae.,  669 ;  2  Ib~>  522 ;  In  re  Eagle  Iron  Works,  8  Paige,  385.) 

The  former  practice,  in  this  respect,  not  being  inconsistent 
with  any  of  the  provisions  of  the  Code  and*  present  rules  govern- 
ing this  court,  has  not  been  abrogated,  but,  on  the  contrary, 
continues  in  force,  and  may  be  said  now  to  exist  by  express 
enactment  {Code,  §§  244,  469 ;  Bule  89 ;  1  Whit.  Prac.,  298 ; 
2  /*.,  434.) 

Therefore,  in  an  action  like  the  present,  which  would  be 
classed  as  an  equity  suit  under  our  former  system,  it  is  the  duty 
of  this  court  to  adhere  to  the  rules  and  practice  of  the  Court  of 
Chancery  in  like  cases,  so  far  as  is  consistent  with  the  present 
mode  of  proceeding. 

The  remaining  objection  rests  upon  certain  facts,  in  respect  to 
which  the  affidavits  read  on  the  argument  are  somewhat  con- 
tradictory. But  it  sufficiently  appears  that  the  irregularity 
complained  of  in  the  proceedings  of  the  referee,  consisted  in 
his  proceeding  with  the  reference  upon  a  previous  notice  of  two 
days  to  the  defendants,  instead  of  a  notice  of  ten  days,  similar 
to  that  required  upon  a  trial  by  the  court.    {Code,  §§  256,  272.) 

This  would,  no  doubt,  be  considered  an  irregularity,  because 
of  insufficiency  of  notice,  which  the  court  would  feel  bound  to 
regard  on  an  application  to  vacate  the  proceedings  under  it,  had 
not  the  defendants  waived  any  objection  of  this  nature  by  ap- 
pearing pursuant  to  the  notice,  and  asking  an .  adjournment 
of  the  reference ;  which  the  referee  granted. 

By  their  appearance  they  waived  any  such  irregularity,  and 
cannot  now  be  permitted  to  object  on  this  ground  to  the  subse- 
quent proceedings  of  the  referee  at  the  adjourned  day.  (Robin- 
son a.  Nash,  1  Anst^  76 ;  1  Strange,  155 ;  10  Modern,  36 ;  1 
JSarb.  Ch.  Prao.,  589 ;  Brand  a.  Wells,  3  Madd.  Ch.,  434 ; 
Braher  a.  Van  Cortland,  2  Johns.  Ch.  B.,  2& ;  Hart  a.  Small, 
4  Pat?*,  288;  Parker  a.  Williams,  4  lb.,  439;  Nichols  a.  Nichols, 
10  Wend.,  560.) 
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Bat  it  is  insisted  that  if  tbe  receiver  has  been  regularly  ap- 
pointed, yet  he  should  be  removed  because  of  his  partiality  and 
bias  in  favor  of  the  plaintiff. 

It  appeai-8  that  he  is  a  brother-in-law  of  the  plaintiff,  is  every 
way  qualified  for  the  duties  of  his  office,  has  given  abundant 
security,  and  his  appointment  was  requested  in  writing  by  a 
large  majority  of  the  creditors  interested  in  the  property  in- 
trusted to  him. 

Upon  a  question  of  this  character,  ordinarily,  the  court  would 
not  interfere  with  a  decision  of  a  referee,  unless  a  case  was  pre- 
sented, showing  that  the  interests  of  the  parties  required  it,  or 
that  the  person  appointed  was  legally  disqualified.  .  (Wyane  a. 
Lord  Newborough,  15  Vesn  383 ;  In  re  Eagle  Iron  Works,  8 
Paige,  385.) 

No  particular  instances  of  partiality  or  bias  on  the  part  of 
the  referee  are  satisfactorily  shown,  but  it  is  contended  that  as 
he  is  a  brother-in  law  of  the  plaintiff,  it  must  be  presumed  that 
his  conduct  will  not  be  unbiased  or  impartial,  and  therefore  he 
should  be  removed. 

To  this  it  is  a  sufficient  answer  to  say,  that  the  proceedings  of 
the  receiver  do  not  afford  any  ground  for  such  a  presumption, 
and  therefore*  the  court  should  not  entertain  it 

Relationship  to  a  party  to  the  action  is  not  alone  a  sufficient 
ground  for  the  removal  of  a  receiver ;  at  most,  it  is  but  a  circum- 
stance to  be  taken  into  consideration  at  the  time  of  making  the 
appointment. 

The  remaining  question  upon  this  motion  is,  whether  the  plain- 
tiff has  violated  the  existing  injunction  in  such  a  manner  as  to 
warrant  issuing  an  attachment  against  him  for  contempt. 

This  is  only  to  be  determined  by  a  careful  perusal  of  the 
voluminous  affidavits  read  on  the  arguments,  and  it  is  sufficient 
to  say  that  all  the  material  averments  upon  this  point  in  the 
moving  papers  are  fully  met  or  explained  by  the  affidavits  pro- 
duced on  the  part  of  the  plaintiff. 

The  motion  to  vacate  the  proceedings  by  which  the  referee 
was  appointed,  to  remove  the  receiver,  and  for  an  order  direct- 
ing an  attachment  for  contempt  against  the  plaintiff,  is  denied. 
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Supreme  Court,  First  District;  General  Term,  May,  1858. 

Habeas  Coepub. — Commitment. — Attorney  and  Client. 

Upon  habeas  corpus  to  inquire  into  the  detention  of  a  penon  committed  for  con- 
tempt, only  two  questions  can  be  examined :  firstly,  the  juriadietioQ  of  the 
tribunal  by  which  the  relator  was  committed  ;  and  secondly,  the  form  of  the 
commitment 

Where  the  contempt  charged  is  the  refusal  of  a  witness  to  answer  a  question, 
the  commitment  cannot  be  impeached  on  habeas  corpus,  merely  for  a  supposed 
error  in  requiring  the  witness  to  answer  an  improper  question. 

An  attorney  haying  papers  of  his  client  in  his  possession  in  court,  which  are  re- 
quired as  evidence  in  the  case,  is  not  privileged  from  producing  them,  at  least 
for  the  purpose  of  identification. 

Form  of  a  sufficient  commitment  for  contempt 

Habeas  carpus  to  inquire  into  the  imprisonment  of  John  W. 
Mitchell. 

The  relator  in  this  proceeding  was  an  attorney  and  counsellor 
at  law,  and  was  as  such  retained  by  and  acting  for  one  McKech- 
nie,  who  was  the  defendant  in  an  action  brought  by  J.  H.# 
McOunn  and  J.  Moncrief,  in  the  Court  of  Common  Pleas  for 
the  city  and  county  of  New  York,  to  recover  from  McKechnie 
the  possession  of  a  certain  lot  of  land  in  that  city.  Upon  the 
trial  of  that  action  before  his  Honor  Judge  Brady,  one  Bettz 
was  examined  as  a  witness  for  the  defendant,  and  upon  examina- 
tion testified  that  he,  Bettz,  claimed  the  title  to  the  land,  that 
the  defendant  McKechnie  was  his  tenant,  and  that  he* Bettz,  was 
defending  the  action  as  the  landlord  of  the  defendant ;  and  be- 
ing asked  whether  he  had  in  his  possession  any  old  deeds,  leases, 
or  assignments  relating  to  the  land,  he  answered  that  he  had 
received  from  his  grantors  a  certain  old  lease  and  other  papers, 
which  he  had  kept  in  his  possession  until  a  few  days  before  the 
trial,  when  he  had  delivered  them  to  John  W.  Mitchell,  bis 
attorney,  and  the  attorney  of  the  defendant  in  the  action  ;  and 
being  asked  to  produce  the  said  old  lease  and  other  papers,  he 
answered  that  he  was  unable  to  do  so,  because  they  were  in  Mr. 
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Mitchell's  possession.  Mr.  Mitchell  was  then  in  court,  acting  as 
the  attorney  and  counsel  of  the  defendant  on  the  trial.  He  was 
thereupon  called  as  a  witness  by  the  plaintiffs,  and  on  his  ex- 
amination, being  asked — Have  you  in  your  possession  any  old 
leases  or  deeds  relating  to  this  property,  placed  there  by  Mr. 
Bettz?  replied  that  he  had  some  papers  of  Mr.  Bettz's,  but  that 
he  did  not  know  what  they  were ;  and  on  being  requested  by 
the  court  to  examine  the  papers  and  see,  he  declined  to  do  so, 
objecting  on  the  grounds  that  he  was  privileged  from  testifying 
as  to  such  matters,  they  having  come  to  his  knowledge  from  his 
client,  that  he  had  not  been  subpoenaed,  and  that  he  had  had  no 
notice  to  produce  the  papers. 

During  a  brief  suspension  of  the  proceedings  pending  this 
examination,  Mr.  Mitchell  delivered  the  bundle  of  papers  to 
Mr.  Bettz,  with  a  suggestion  that  he  carry  them  to  the  office  of 
his  counsel. 

After  the  proceedings  were  resumed,  this  fact  appearing 
upon  the  continued  examination  of  Mr.  Mitchell,  the  plain- 
tiffs applied  for  an  attachment  for  contempt  against  him ;  but 
it  was  finally  arranged  that  the  application  should  be  sus- 
pended, and  the  cause  adjourned  upon  a  stipulation  that  Mr. 
Mitchell  should  appear  on  the  adjourned  day  with  the  papers 
in  the  same. 

.  On  the  same  day  Mr.  Mitchell  was  served  by  the  plaintiffs 
with  a  subpoena  duces  tecum,  requiring  him  to  produce  the  papers 
on  the  adjourned  day. 

After  further  adjournments,  the  parties  appeared  on  the  27th 
of  May,  and  Mr.  Mitchell  being  called  to  the  stand,  and  asked 
if  he  had  brought  with  him  the  bundle  of  papers  in  question, 
replied  that  he  had.  Being  requested  to  look  at  them,  and  in- 
form the  court  whether  they  related  to  the  lands  in  suit,  he  re- 
fused to  do  so. 

The  court  thereupon  ordered  the  witness  to  be  committed  for 
ten  days  to  the  county  jail,  for  contempt  of  court. 

The  following  was  the  order  of  commitment : 
Voi.  Vlt— 1 
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The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  City 

and  County  of  New  York,  greeting  : 

Whereas,  In  a  certain  action  pending  in  the  Court  of  Com- 
mon Pleas,"  for  the  city  and  connty  of  New  York,  between  John 
H.  McCunn  and  James  Moncrief,  plaintiffs,  and  John  McKech- 
nie,  defendant,  for  the  recovery  of  a  certain  lot  of  land  in  the 
said  city  of  New  York,  one  John  F.  Bettz  had  been  examined 
upon  the  trial  thereof  as  a  witness  for  the  defendant,  and  upon 
such  examination  had  sworn  that  he  claimed  the  title  to  the  said 
land ;  that  the  said  defendant  was  his  tenant,  and  that  he,  the 
said  Bettz,  was  defending  the  said  action  as  the  landlord  of  the 
said  defendant,  and  being  asked  whether  he  had  in  his  possession 
any  old  deeds,  leases,  or  assignments  relating  to  the  said  land, 
and  having  answered  that  he  had  received  from  his  grantors  a 
certain  lease  and  other  papers,  which  he  had  kept  in  his  pos- 
session until  a  few  days  before  the  said  trial,  when  he  had  de- 
livered them  to  John  W.  Mitchell,  his  attorney,  and  the  attorney 
of  the  said  defendant  in  the  said  action ;  and  being  asked  to 
produce  the  said  old  lease  and  other  papers,  answered  that  he 
was  unable  to  do  so  because  they  were  in  the  possession  of  the 
said  Mitchell,  who  was  then  in  court,  acting  as  the  attorney  and 
counsel  of  the  defendant  in  the  said  trial.  And  whereas  the 
said  John  W.  Mitchell,  who  is  a  counsellor  of  the  Supreme  Court 
of  the'State  of  New  York,  and  of  the  Court  of  Common  Pleas 
of  the  city  and  county  of  New  York,  and  counsel  for  the  de- 
fendant in  the  said  action,  pending  in  the  said  Court  of  Com- 
mon Pleas,  between  John  H.  McCunn  and  James  Moncrief, 
plaintiffs,  and  John  McEechnie,  defendant,  being  then  placed 
under  examination,  as  a  witness  for  the  plaintiff  in  the  said  ac- 
tion, upon  the  trial  thereof  before  the  said  Court  of  Comipon 
Pleas,  at  a  special  term  thereof,  held  at  the  City  Hall  of  New 
York,  on  the  22d  day  of  *May,  1858,  was  asked  a  question 
material  and  pertinent  to  the  issue,  wherein,  that  is  to  say, 
whether  he  had  in  his  possession  any  deed,  lease,  or  other  papers 
delivered  to  him  by  one  John  F.  Bettz.  And  whereas  the  said 
John  W.  Mitchell  said  he  could  not  state  whether  there  was 
any  such  deed,  lease,  or  other  papers,  without  looking  at  a  bun- 
dle of  papers  then  being  in  court  and  in  his  possession,  and 
thereto  brought  by  him.     And  whereas  the  said  John  W. 
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Mitchell  was  thereupon,  daring  the  sitting,  and  in  the  presence 
of  the  court,  and  by  the  direction  of  the  said  court,  directed  to 
look  at  said  bundle  of  papers,  for  the  purpose  of  answering  the 
said  question,  which  he  refused  to  do ;  and  whereas,  after  hav- 
ing so  declined  to  make  such  examination,  and  pending  the  con- 
sideration, by  the  court,  of  a  motion  for  his  commitment,  then 
to  the  said  court  made,  upon  the  ground  of  such  refusal,  he,  the 
said  John  W.  Mitchell,  gave  the  6aid  lease  and  other  papers  to  his 
client,  with  instructions  to  take  them  from  the  said  court  to  the 
office  of  his  counsel ;  and  whereas  the  examination  of  the  said 
Mitchell  being  by  regular  adjournment  of  the  said  trial,  con- 
tinued on  the  27th  May,  aforesaid,  he  was  then  examined,  and 
admitted  that  he  had  in  his  possession  the  paper  thus  received 
from  the  said  Bettz,  and  he  was  then  asked  whether  he  would 
state  what  said  papers  were,  and  he  answered  that  he  could  not, 
without  examining  them ;  and  he  was  then  asked  whether  he 
would  look  at  tie  papers,  and  state  what  they  were,  so  far  as  to 
identify  them,  and  he  answered  that  he  would  not ;  and  he  was 
then  asked  to  look  at  the  papers,  and  state  what  they  were,  and 
he  refused  to  do  so,  though  thereto  required  by  the  court ;  and 
he  was  further  asked  to  produce  the  said  papers,  and  though  re- 
quired by  the  court  to  do  so,  refused,  and  gave  as  his  reasons  for 
refusing,  that  to  answer  would  be  a  breach  of  his  privilege  as 
attorney  for  the  defendant;  and  whereas  all  the  said  questions 
were*  material  and  pertinent  to  the  issue  in  the  said  action ;  and 
whereas  it  appears  that  the  said  John  W.  Mitchell,  before  his 
said  examination,  was  duly  served  with  a  subpoena  duces  tecum^ 
requiring  him  to  appear  on  the  days  and  at  the  times  and  places 
aforesaid,  and  produce  the  said  papers,  and  has  been  paid  his 
fees  thereon ;  and  whereas  the  said  John  W.  Mitchell  has  thus 
been  guilty  of  contemptuous  behavior  in  the  immediate  view 
and  presence  of  the  6aid  Court  of  Common  Pleas,  during  its 
sitting,  tending  directly  to  interrupt  its  proceedings,  and  impair 
the  respect  due  to  its  authority;  and  whereas  the  aforesaid 
misconduct  of  the  said  Mitchell  was  calculated  to  impair 
or  defeat  the  rights  of  the  plaintiff  in  the  said  action ;  and 
whereas  the  said  John  W.  Mitchell,  for  the  cause  aforesaid, 
was  adjudged  to  be  guilty  of  contempt  of  the  said  court ; — 
Now,  therefore,  you  are  hereby  ordered  to  take  the  body  of 
the  said  John  W.  Mitchell,  and  commit  him  to  the  common 
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jail  of  the  city  and  county  of  New  York,  and  there  keep  him 
in  prison  for  the  space  of  ten  days,  or  until  he  be  sooner  dis- 
charged according  to  law. 

Witness,  JOHN  R.  BRADY, 

Judge  of  the  said  Court  of  Common  Pleas,  of  the  City  Hall,  in 
the  city  of  New  York,  the  27th  day  of  May,  1858. 
Signed,  Nathaniel  Jabyis,  Clerk. 

Indorsed,  "Allowed  in  open  court." 

Mr.  Mitchell  having  been  accordingly  committed,  application 
was  made  on  his  behalf  to  the  general  term  of  the  Supreme 
Court  for  a  writ  of  habeas  corpus,  which  was  granted.  The 
sheriff  now  produced  the  relator  in  court,  and  made  his  return 
that  the  relator  was  in  custody  by  virtue  of  that  commitment 


L.  8.  Chatfidd)  for  the  relator. 
D.  D.  Field,  opposed. 


* 


By  the  Coubt.* — Ingraham,  J. — The  relator  applied  by  peti- 
tion for  a  habeas  corpus,  and  on  the  return  of  the  writ,  was 
brought  before  this  court  by  the  sheriff.  He  returns  that  he 
holds  the  prisoner  by  virtue  of  and  according  to  the  tenor,  man- 
ner, and  command  of  a  certain  commitment  for  an  alleged  con- 
tempt, a 'copy  of  which  was  thereto  annexed. 

By  such  commitment  it  appears  that  in  an  action  pending  in 
the  Court  of  Common  Pleas  for  the  recovery  of  a  lot  of  land  in 
the  city  of  New  York,  one  Bettz  had  been  examined  as  a  wit- 
ness on  the  trial  thereof;  that  he  was  defending  the  action  as 
the  landlord  of  the  defendant ;  that  he  was  asked  whether  he 
had  in  his  possession  any  deeds,  &c,  relating  to  the  land ;  that 
he  answered  he  had  received  from  the  grantors  a  lease  and 
other  papers,  which  a  few  days  before  he  delivered  to  his 
counsel,  the  relator,  who  was  also  attorney  for  the  defendant, 
and  that  he  was  unable  to  produce  the  papers  because  tbey 
were  in  the  possession  of  the  said  relator,  who  was  then  in  court, 
and  acting  in  the  cause  as  attorney  for  the  defendant. 

It  also  appeared  that  the  relator  was  then  called  as  a  witness, 

*  Present*  Davis,  P.  J,  Inokaham  and  Sutherland,  JJ. 
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and  was  asked  whether  he  had  such  papers  in  his  possession,  de- 
livered to  him  by  Bettz,  and  replied  that  he  conld  not  state  with- 
out examining  a  bundle  of  papers  then  in  his  possession  in  court ; 
and  on  being  directed  by  the  court  to  look  at  such  papers  for  the 
purpose  of  answering -the  question,  refused  to  do  so ;  and  while 
the  case  was  under  consideration,  the  relator  gave  the  bundle  of 
papers  to  his  client,  with  instructions  to  take  them  from  the 
court 

It  is  also  stated  that  on  a  subsequent  day  the  said  relator  was 
again  examined  in  the  same  action,  the  trial  having  been  ad- 
journed to  that  time,  and  he  then  admitted  that  he  had  the 
papers  in  court ;  and  he  was  then  asked  and  directed  by  the 
court  to  look  at  the  papers,  so  far  as  to  identify  them,  and  to 
produce  the  papers,  which  he  refused  to  do,  giving  as  the  reason 
that  it  would  be  a  breach  of  privilege  as  the  attorney  for  the 
defendant. 

It  is  also  stated  that  such  questions  were  pertinent  to  the  issue, 
and  for  such  refusal  the  relator  was  adjudged  by  the  Court  of 
Common  Pleas  to  be  guilty  of  contempt. 

Upon  these  grounds  the  warrant  of  commitment  was  issued. 

If  we  were  to  dispose  of  this  question  upon  the  merits,  there 
can  be  but  little  difficulty  in  sustaining  the  order  made  by  that 
court  in  granting  the  commitment. 

If  a  party  and  his  counsel  can  transfer  from  the  one  to  the 
other  important  papers  required  as  evidence  in  a  cause,  and 
thereby  prevent  the  court  from  compelling  the  production  of 
such  papers  on  a  trial,  it  will  not  be  difficult  in  this  way  to  de- 
feat the  administration  of  justice.  Such  a  combination  between 
a  party  and  his  attorney  might  well,  under  the  circumstances, 
be  considered  as  entirely  distinct  from  a  case  where  the  confi- 
dential communications  of  a  client  are  sought  to  be  disclosed. 
In  no  instances  should  such  communications  be  disclosed  by  an 
attorney  and  counsel,  and  the  court  should  carefully  guard 
against  any  attempt  to  compel  a  counsel  thus  to  betray  the  con- 
fidence of  his  client.  But  when  the  party  and  his  counsel  thus 
combine  together  to  defeat  the  proper  administration  of  jus- 
tice, and  seek  to  use  this  privilege  as  a  cloak  for  that  purpose, 
it  is  not  entitled  to  the  protection  of  the  court.  The  counsel 
could  at  once  have  relieved  himself  of  the  responsibility  by 
placing  in  his  client's  hands  the  papers  called  for  by  the  court. 
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instead  of  retaining  possession  of  them,  and  thereby  defying  the 
power  of  the  court. 

The  papers  sought  for  were  required  in  evidence,  and,  it  ap- 
pears, were  needed  for  the  purpose  of  identification.  Whether 
the  party  calling  for  them  had  secondary  evidence  of  the  con- 
tents, does  not  appear  in  the  warrant.  For  such  a  purpose,  it 
was  necessary  to  show  their  existence,  and  that  they  could  not 
be  produced.  To  this  extent,  even  if  the  counsel  could  be  pro- 
tected from  disclosing  their  contents,  he  was  bound  to  produce 
them. 

This  point  has  been  expressly  adjudged  in  the  similar  case  of 
Phelps  a.  Prew  (24  Eng.  L.  cfe  Eq.  B .,  96),  although  in  that  case 
the  additional  fact  appeared,  that  the  counsel  stated  his  client 
had  directed  him  not  to  produce  the  deed.  It  was  there  held 
that  the  privilege  of  the  client  was  not  violated  by  requiring 
the  attorney  to  produce  the  deed  for  identification.  Judge 
Wiohtman  says :  "  Compelling  the  production  of  the  deed  for 
the  purpose  of  identification  was  no  violation  of  the  privilege, 
it  being  necessary  to  show  that  the  attorney  had  the  deed  which 
he  was  required  to  produce."  Ellb,  J.,  said,  "the  judge,  there- 
fore, was  justified  in  compelling  the  production  of  the  deed  in 
order  that  the  indorsement  might  be  looked  at ;"  and  Crohpton, 
J.,  says :  "  There  was  no  violation  of  privilege  in  directing  the 
deed  to  be  shown,  for  the  purpose  of  identification.'1  And  in 
Dwyer  a.  Collins  (21  Zaw,  J.  i?.,  225),  it  was  held  that  an  at- 
torney of  a  party  to  a  suit  may  be  asked,  and  is  bound  to  an- 
swer, whether  a  document  which  he  has  received  from  his  client 
is  in  his  possession,  or  elsewhere  in  the  court  Park,  B.,  says  : 
"  The  privilege  does  not  extend  to  matters  of  fact  which  the 
attorney  knows  by  any  other  means  than  confidential  communi- 
cation with  his  client,  though  if  he  had  not  been  employed  as 
attorney  he  would  not  have  known  them." 

Thus  he  may  prove  the  fact  that  a  particular  document  is  then 
ip  his  possession  and  in  court,  for  this  is  a  fact  not  professionally 
disclosed  to  him.  '  All  these  cases  draw  a  distinction  between 
answering  as  to  the  possession  of  the  paper,  and  producing  it  for 
identification,  and  as  to  disclosing  the  contents. 

See  also  Broad  a.  Pitt,  Wood  <&  Jf.,  233,  and  Eicke  a.  Nokes, 
/J.,  303. 

It  is  not  necessary  to  inquire  whether  the  contents  of  these 
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papers  could  have  been  disclosed  by  the  counsel.  That  the 
party  himself  should  have  been  required  to  produce  them,  while 
in  court,  and  in  the  possession  of  his  agent  the  attorney,  would 
have  been  proper,  and  would  have  placed  the  responsibility  on 
the  one  who  should  have  borne  the  consequences  of  refusal. 

Whether  the  ruling  of  the  court  was  correct  or  not,  we  are  of 
the  opinion  that  the  statute  requires  us  to  remand  the  prisoner  in 
this  case. 

By  the  40th  section  of  the  statute  as  to  writs  of  habeas  corpus 
(2  Rev.  Statsn  567),  it  is  made  the  duty  of  the  court  forthwith  to 
remand  the  party,  if  it  shall  appear  that  he  is  detained  in  cus- 
tody^  #  *  *  for  auy  contempt  specially  and  plainly  charged 
in  the  commitment,  by  some  court  having  authority  to  commit 
for  the  contempt  so  charged. 

And  by  the  42d  section  the  court  is  deprived  of  any  power  to 
inquire  into  the  justice  or  propriety  of  any  commitment  for  a 
contempt  made  by  any  court,  officer,  or  body,  according  to  law, 
and  charged  in  such  commitment. 

That  the  Common  Pleas  had  jurisdiction  of  the  action  and  of 
the  parties,  is  not  denied.  That  the  contempt  was  of  a  court 
having  authority  to  commit  for  the  same,  cannot  be  doubted.  It 
is  one  for  which  any  court,  even  not  a  court  of  record,  can 
pnnish,  viz.,  -a  refusal  of  a  witness  to  answer  a  question  which 
he  is  directed  by  the  court  to  answer  on  the  trial. 

The  commitment  is  regular  and  sufficient  in  form,  and  con- 
tains the  cause  of  the  alleged  contempt  plainly  charged  therein. 

I  have  had  occasion  heretofore  to  examine  how  far  a  court  or 
officer  can  inquire  into  a  case  of  commitment  for  contempt  in 
the  case  of  Devlin. 

In  that  case,  which  was  before  a  justice  of  this  court  in  a 
special  proceeding,  and  not  in  court,  it  was  held  that  only  two 
questions  could  be  examined — first,  as  to  the  jurisdiction,  and 
secondly,  as  to  the  form  of  the  commitment.  That  rule  is  ap- 
plicable to  •this  case. 

It  is  apparent  that  the  court  had  authority  to  examine  the 
witness,  and  in  the  language  of  Judge  Bronson  in  The  People  a. 
Gapels  (5  JKB,  165),  if  the  justice  had  authority  to  inquire  into 
the  offence,  the  commitment  could  not  be  impeached  upon  ha- 
faw  corpus  for  any  supposed  error  in  requiring  the  witness  to 
answer  an  improper  question.    The  contempt  was  specially 
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charged,  and  it  was  the  duty  of  the  judge  to  remand  the  prisoner. 
And  again,  he  says :  "  It  is  evident  that  the  Legislature  did  not 
intend  to  provide  for  a  retrial  by  habeas  carpus  in  such  a  case." 
And  the  only  inquiry  allowed  in  that  case,  as  in  the  case  of  Dev- 
lin, was  as  to  the  jurisdiction  of  the  magistrate.  As  that  juris- 
diction in  the  present  case  is  undoubted,  and  the  commitment 
is  sufficient  in  form,  and  contains  all  that  the  statute  requires, 
we  are  of  the  opinion  that  the  prisoner  must  be  remanded,  and 
the  writ  discharged. 

An  application  was  made  to  the  court  yesterday  for  the  allow- 
ance of  a  writ  of  certiorari  in  the  same  matter. 

Although  we  do  not  feel  at  liberty  to  refuse  the  allowance  of 
the  writ  if  the  relator  desires  it,  under  the  provisions  of  the 
Revised  Statutes,  which  makes  it  always  the  duty  of  the  court 
or  judge  to  allow  the  writ,  still  we  suppose  that  the  counsel  will 
see  from  our  views  in  the  above  opinion,  that  for  the  reasons 
above  stated,  we  could  not  review  the  judgment  of  the  Common 
Pleas*  in  this  matter,  and  that  the  issuing  of  that  writ  would  be 
unavailing  to  the  party. 

The  writ  also  should  be  directed  to  the  officer  having  the  cus- 
tody of  the  prisoner,  and  not  to  the  judge  who  made  the  order 
(§  52),  and  the  form  of  the  writ  as  given  in  the  statute  (see J  30), 
is  only  to  return  the  day  and  cause  of  imprisonment,  and  not 
the  proceedings. 

If  the  writ  of  certiorari  is  desired,  it  will  be  allowed  in  the 
form  directed  by  the  statute. 


ft 
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EENADD  a.  CONSELYEA. 
Supreme  Court,  Second  District;  General  Term,  May,  1858. 
Mortgage  Foreclosure. — Evidence. 

Id  a  foreclosure  action,  the  complaint  alleged  that  the  mortgage  was  executed  and 
delivered  to  one  P.,  that  he  was  since  deceased,  and  that  his  wife,  having  been 
qualified  as  his  executrix,  had  duly  assigned  the  same  to  the  plaintiff;  that  it  was 
owned  and  held  by  him  by  virtue  of  the  assignment.  The  answer  denied  that  the 
mortgage  was  owned  by  the  plaintiff  by  virtue  of  the  assignment,  or  that  he  was 
the  lawful  owner  of  it.  On  the  trial  the  plaintiff  produced  a  mortgage  in  which 
the  mortgagee  was  named  as  "P.,  acting  administrator  of  the  estate  of  D." 

Held,  That  evidence  on  behalf  of  the  defendants  to  show  that  the  mortgage 
was  taken  to  secure  a  debt  due  to  the  estate  of  D.,  and  therefore  that  the  exe- 
cutrix had  no  title  to  it,  was  admissible. 

The  decision  in  this  case  (5  Ante,  846)  reconsidered  and  reversed. 

Reargument  of  appeal  from  decision  of  the  special  term. 

This  was  a  foreclosure  action  tried  at  special  term,  and  judg- 
ment ordered  for  plaintiff.  The  facts  are  stated  in  our  report  of 
that  decision  (4  Ante,  280).  On  appeal,  it  was  affirmed  (5  Ante, 
346).  Subsequently  the  court,  on  motion,  ordered  a  reargument 
of  the  appeal. 

James  Maurice,  for  the  appellants. 
Luther  B.  Marsh,  for  the  respondents. 

By  the  Court. — S.  B.  Strong,  P.  J. — The  mortgage  which 
the  plaintiff  seeks  to  foreclose  in  this  action  was  given  to  Charles 
Paget,  "  acting  administrator  of  John  Devoe,  deceased."  The 
addition  to  the  name  of  the  mortgagee  may  have  been  designed 
as  descriptive  of  his  person,  or  of  the  character  in  which  he 
took,  and  was  to  hold,  the  security.  When  this  case  was  for- 
merly before  us,  we  concluded  that  the  phraseology  of  the  mort- 
gage, without  any  explanatory  evidence,  indicated  the  person  of 
the  mortgagee,  but  we  thopght  that  it  might  have  been  shown, 
at  any  rate  by  the  infant  defendants,  that  the  security  had  been 
taken  in  behalf  of  the  estate  of  Devoe.  Proof  to  that  effect 
would  not  have  contradicted  the  mortgage,  but  would  have 
applied  the  words  used  literally,  and  not  as  they  have  been  gen- 
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erally  construed.  The  cases  have  gone  quite  as  far  as  they 
should  go,  in  deciding  that  such  descriptions  are  indicative  of 
the  person  rather  than  of  the  character  in  which  he  may  have 
acted.  I  should  feel  inclined  to  restrict,  certainly  not  to  extend 
the  rule,  more  especially  as  its  application  has  often  defeated 
rather  than  sustained  the  intention  of  the  parties. 

The  plaintiff  avers  in  his  complaint  that  the  mortgage  has 
been  duly  assigned  to  him  by  the  executrix  of  the  will  of  Paget, 
and  that  it  is  owned  and  held  by  him  by  virtue  of  the  assign- 
ment, and  that  he  is  now  the  lawful  owner  and  holder  of  such 
mortgage.  The  adult  defendants  in  their  answer  deny  that  the 
mortgage  is  owned  by  the  plaintiff  by  virtue  of  the  assignment 
mentioned  in  the  complaint,  or  that  he  is  now  the  lawful  owner 
of  it.  The  answer  of  the  infant  defendants  controverts  and 
denies  the  plaintiff's  title,  and  alleges  that  the  mortgage  was 
given  to  Paget  as  the  administrator  of  Devoe's  estate,  and  that 
the  moneys  embraced  in,  and  secured  by  the  mortgage,  were 
part  of  the  assets  of  such  estate.  The  answers  clearly  put  in 
issue  the  plaintiff's  title  to  the  mortgage. 

.  The  plaintiff,  in  order  to  establish  such  title,  produced  in  evi- 
dence a  mortgage  to  Paget,  naming  him  as  administrator,  and 
an  assignment  from  his  executrix. 

The  defendants  then  offered  to  prove  that  the  debt  secured  by 
the  mortgage  was  in  fact  due  to  the  estate  of  Devoe,  in  order  to 
raise  the  inference  that  the  addition  to  the  name  of  Paget  was 
descriptive  of  the  character  in  which  he  took  the  security,  and 
not  merely  of  his  individuality.  If  there  had  been  nothing  in 
the  mortgage  indicating  that  it  might  have  been  taken  in  behalf 
of  the  estate,  it  might  have  been  necessary  for  any  defendant, 
who  designed  to  raise  the  objection  that  it  had  been  so  taken,  to 
state  it  explicitly  in  his  answer.  But  it  seems  to  me  that  the 
equivocal  language  of  the  mortgage  would  sanction  the  admis- 
sion of  the  proposed  evidence  as  explanatory  of  that  which  had 
been  introduced  by  the  plaintiff.  That  point  was  not,  I  think, 
sufficiently  considered  when  this  case  was  formerly  before  us. 

I  do  not  agree  with  the  learned  judge  who  tried  this  action, 
that  evidence  to  prove  that  the  security  was  in  fact  taken  for  a 
debt  due  to  the  estate  of  Devoe  was  immaterial.  It  might  have 
been  so  within  the  cases,  if  Paget  had  been  living  and  the  suit 
had  been  instituted  by  him.    In  such  suit  it  would  have  been 
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immaterial  in  what  capacity  he  had  taken  the  mortgage.    It 
seems  to  be  settled,  that  an  executor  or  administrator  may  main- 
tain a  suit  in  his  own  name  on  a  contract  made  with  him  in  bis 
representative  character.    But  upon  the  death  of  an  administra- 
tor (and  by  a  late  statute,  of  an  executor),  his  title  or  right  as  such 
does  not  pass  to  his  executors.    If  the  mortgage  in  this  case  was 
taken  by  Paget  as  an  administrator,  and  for  the  estate  which  he 
represented,  it  did  not  pass  to  his  executrix,  and  her  assignment 
to  the  plaintiff  was  a  nullity.    Neither  do  I  agree  with  the 
learned  judge  that  a  recovery  of  the  money  due  on  the  mortgage 
by  one  having  no  title,  would  protect  the  heirs  of  the  deceased 
mortgagor  from  the  claim  of  the  true  owner,  who  had  not  been 
made  a  party  to  the  suit    The  mere  possession  of  the  mortgage 
by  a  wrongful  claimant,  or  any  act  by  him  to  enforce  it,  could 
not  have  affected  the  rights  of  the  actual  owner.    The  testimony 
which  was  excluded,  would,  if  it  had  been  retained  and  duly 
considered,  have  tended  to  show  tSat  the  mortgage  was  given  to 
secure  a  debt  due  to  the  estate  of  Devoe.    It  appeared  from  the 
inventory  which  was  taken  by  Paget,  and  verified  by  his  oath, 
that  when  it  was  taken,  the  mortgagor  was  indebted  to  that  estate 
in  the  sum  of  one  thousand  three  hundred  and  sixty -seven  dollars 
and  fifty-seven  cents.    That  was  reduced  by  receipts  signed,  and 
a  due-bill  taken  by  Paget,  to  one  thousand  dollars,  the  amount 
specified  in  the  mortgage.    The  due-bill  was  dated  on  the  same 
day,  and  that  and  the  receipts  named  Paget  as  the  acting  admin- 
istrator of  the  estate  of  Devoe.    It  is  probably  true  that  the 
plaintiff  as  assignee  could  not  have  been  affected  by  the  naked 
declarations  of  the  assignor  previous  to  the  assignment.    But 
taking  the  inventory,  and  giving  receipts,  and  taking  the  due-bill, 
were  all  acts  marking  the  character  of  the  transaction.    Those 
act8  could  be  legitimately  proved,  and  when  established  they 
would  affect  the  rights  of  any  one  claiming  under  the  mortgage. 
The  proof  was  not  of  declarations  of  what  had  been  done,  but  of 
the  acts  themselves.    Whether  the  evidence  would,  if  it  had 
been  received,  have  led  to  and  induced  the  conclusion  that  the 
mortgage  belonged  to  the  estate  of  Devoe,  it  is  not  necessary  to 
inquire.    As  it  was  competent  and  material,  its  rejection  calls 
for  a  new  triaL 

The  judgment  at  the  special  term  must  be  reversed,  and  there 
must  be  a  new  trial.     Costs  to  *bide  the  event  of  the  suit 
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EOOSEVELT  a.  BRAPER 

Supreme  CouH,  First  District ;  General  Term,  May,  1858. 

Oausb  o*  Action. — Tax-payer's  Injunction. 

An  individual  resident  and  tax-payer  of  a  municipal  eorporatioa,  or  creditor  hold- 
ing its  stock,  payment  of  which  is  not  yet  due,  cannot  maintain  an  action  against 
the  corporation  and  its  grantee  to  avoid,  a  sale  and  conveyance  of  real  estate, 
illegally  or  improvidently  made  by  it* 
The  only  action  sustainable  in  such  case  is  one  by  the  attorney-general 
One  person  cannot  sustain  a  civil  action  for  an  injury  of  a  public  nature,  when  the 
damage  he  sustains  is  no  greater  than  that  sustained  by  every  other  member 
of  the  community. 

Demurrer  to  complaint. 

This  action  was  brought  by  an  individual  plaintiff,  describing 
himself  as  a  resident,  tax-payer,  citizen,  and  creditor  of  the  city 
of  New  York,  against  Joseph  B.  Varnurn,  Simeon  Draper,  Kob- 
ert  B.  Coleman,  and  the  Mayor,  Aldermen,  and  Commonalty  of 
the  city  of  New  York.  The  object  of  the  action  was  to  obtain 
the  cancellation  of  a  grant  of  land  and  land  under  water,  exe- 
cuted by  the  corporate  authorities  upon  a  sale  for  valuable  con- 
sideration to  the  defendant  Varnum.  The  defendant  Coleman 
was  made  a  party  as  subsequent  grantee  of  an  undivided  half  of 
the  premises  in  question.  The  defendant  Draper  was  made  a 
party  upon  an  allegation  of  a  direct  or  indirect  interest  in  the 
property  or  it.  profite. 


•  In  Eorff  a,  Grbbh  (Supreme  (hurt,  First  District,  Special  Term,  June,  1868),  the 
plaintiff,  a  resident  freeholder  and  tax-payer,  bringing  action  in  his  own  behalf 
and  in  behalf  of  other  tax-payers,  sought  to  restrain  the  trustees  of  the  common- 
schools  of  the  Fourth  Ward  from  executing  a  contract  for  the  purchase  by  them, 
from  other  defendants,  of  certain  real  property,  which  they  had  agreed  to  pur- 
chase for  the  purposes  of  a  public  school.  The  complaint  alleged  that  the  prem- 
ises were  not  worth  more  than  twenty  thousand  dollars,  and  that  the  vendors,  by 
bribery,  had  fraudulently  procured  the  making  of  the  agreement  by  which  the 
trustees  were  to  pay  thirty-one  thousand  dollars  for  them,  and  demanded  an  in- 
junction. Mr.  Justice  Ingraham,  before  whom  the  cause  came  on  for  trial,  dis- 
missed the  complaint  upon  the  authority  of  the  above  case  of  Roosevelt  a.  Draper. 
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The  complaint  was  as  follows : — 

Title  of  thk  Cause. 

Cornelius  Y.  S.  Roosevelt,  plaintiff,  on  behalf  of  him- 
self and  of  all  interested,  respectfully  shows,  that  he  is  now,  and 
has  been  for  many  years,  a  resident  and  tax-payer  in  the  city  of 
New  York,  owning  and  paying  taxes  on  real  and  personal  prop- 
erty, situated  therein,  and  that  he  is  a  citizen  of  the  city  and 
State  of  New  York,  and  of  the  United  States. 

That  the  city  of  New  York  is  incorporated  by  various  acts  of 
the  Legislature,  and  charters,  by  the  corporate  name  of  the 
Mayor,  Aldermen,  and  Commonalty  of  the  city  of  New  York, 
and  as  a  corporation  has  certain  legislative  powers.  That  said 
corporation,  with  the  assent  of  the  State  Legislature,  has  bor- 
rowed money  from  time  to  time,  and  issued  stock  therefor,  and 
is  now  liable  to  pay  a  portion  of  the  debt  so  created.  That  the 
plaintiff,  in  common  with  other  inhabitants,  is  taxed  for  the 
purpose,  among  other  things,  of  redeeming  the  city  debt,  and 
paying  interest  thereon ;  that  the  plaintiff  is  also  holder  and 
owner  of  a  porti<jp  of  the  city  styck,  created  as  aforesaid,  repre- 
senting more  than  a  hundred  dollars  of  said  debt,  payable  by 
the  city,  with  annual  interest,  and  the  plaintiff*  is  to  this  extent 
a  creditor  of  said  corporation. 

And  the  plaintiff  further  shows,  that  on  or  about  the  22d  day 
of  February,  1844,  the  said  corporation,  in  the  exercise  of  its 
legislative  powers,  passed  an  ordinance  creating  a  sinking  fund 
for  the  redemption  of  the  city  debt,  or  stock,  and  the  payment 
of  interest,  appropriating  and  pledging,  among  other  things,  the 
net  proceeds  of  all  real  estate  belonging  to  the  city,  for  the  re- 
demption of  the  principal  of  said  debt,  and  appropriating  and 
pledging,  among  other  things,  the  interest  accruing  on  all  bonds 
and  mortgages  belonging  to  the  city,  for  the  payment  of  the  in- 
terest of  said  debt. 

That  by  said  ordinance,  the  management  of  the  sinking  fund 
was  intrusted  to  certain  officers,  being  the  mayor,  comptroller, 
and  treasurer  of  said  city,  the  chairman  of  the  finance  committee 
of  the  Board  of  Aldermen,  and  the  chairman  of  the  finance 
committee  of  the  Board  of  Assistant  Aldermen,  for  the  time 
being,  who  collectively  are  designated  by  the  general  name  of 
the  Commissioners  of  the  Sinking  Fund  of  the  city  of  New 
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ROOSEVELT  a,  BRAPER 

Supreme  Court,  Mret  District ;  General  Term,  May,  1858. 

Oausb  of  Action. — Tax-payee's  Injunction. 

An  individual  resident  and  tax-payer  of  a  municipal  corporation,  or  creditor  hold- 
ing its  stock,  payment  of  which  is  not  yet  due,  cannot  maintain  an  action  against 
the  corporation  and  its  grantee  to  avoid  a  sale  and  conveyance  of  real  estate, 
Illegally  or  improvidently  made  by  it* 

The  only  action  sustainable  in  such  case  is  one  by  the  attorney-general. 

One  person  cannot  sustain  a  civil  action  for  an  injury  of  a  public  nature,  when  the 
damage  he  sustains  is  no  greater  than  that  sustained  by  every  other  member 
of  the  oommunity. 

Demufrrer  to  complaint 

This  action  was  brought  by  an  individual  plaintiff,  describing 
himsolf  as  a  resident,  tax-payer,  citizen,  and  creditor  of  the  city 
of  Now  York,  against  Joseph  B.  Varnura,  Simeon  Draper,  Rob- 
ert B%  Coleman,  and  the  Mayor,  Aldermen,  and  Commonalty  of 
tho  city  of  New  York.  The  object  of  the  action  was  to  obtain 
the  cancellation  of  a  grant  of  land  and  land  under  water,  exe- 
cuted by  tho  corporate  authorities  upon  a  sale  for  valuable  con- 
sideration to  tho  defendant  Yarnum.  The  defendant  Coleman 
was  made  a  j^arty  as  subsequent  grantee  of  an  undivided  half  of 
the  premise*-  in  question.  The  defendant  Draper  was  made  a 
party  upon  an  allegation  of  a  direct  or  indirect  interest  in  the 
property  or  its  protifcu 


•  la  K^arr  *  tints*  i&f««»  <*■*  /V*  D^Ha>  ^mtf  few,  Jiase,  1868),  the 
|il*lttttrt;  a  tv«M*nt  ft**Md*r  ami  tax-f*r«r,  bribing  action  in  his  own  behalf 
*H<t  ttt  M*U  of  ^ W  taxfsvvwk  WNs^kt  to  ihHibIh  the  liwln  j  of  the  common- 
»^h\W  \*  tlw  tNmrtfc  Ward  fae*  <o*c*tia*  a  mnlmrt  for  the  purchase  by  them, 
taw  *tlwr  d% H <t*U»t*k  of  <*rtahi  ml  pntwrtr.  which  they  had  agreed  to  pnr- 
^*a*  Sht  X\\+  y*\\\\>mm  of  a  p*Nfc  wIkvI.  The  ctMaptawt  alleged  that  the  prem- 
Wa  *m*  **  *>m1*  w«r*  thaa  tw*»tr  Hnrwasiit  drtlars*  and  that  the  Tendon,  by 
WtWix  v  fc*<  (V**4*W«1iY  ***<*«**  the  twaMa*  <rf  the  a&msniit  by  which  the 
tl>*H»«  *v<v  hs  ttyr  lai^v^*  It****!  4«llats  fe,  thm,  and  demanded  an  in- 
.Hw**K*  Mt  Jt»i*v  t*gi»ha».  W***  «|*m  the  cas*e  caaae  on  for  trial,  dit- 
WsWl  Ifco  xvwtflMm  \^s>*  <**  aathvtiu  w:  the  aKi^*  caw  of  Roosevelt  a.  Drspet. 
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The  complaint  was  as  follows : — 

Tttlb  op  the  Cause. 

Cornelius  V.  S.  Roosevelt,  plaintiff,  on  behalf  of  him- 
self and  of  all  interested,  respectfully  shows,  that  he  is  now,  and 
has  been  for  many  years,  a  resident  and  tax-payer  in  the  city  of 
New  York,  owning  and  paying  taxes  on  real  and  personal  prop- 
erty, situated  therein,  and  that  he  is  a  citizen  of  the  city  and 
State  of  New  York,  and  of  the  United  States. 

That  the  city  of  New  York  is  incorporated  by  various  acts  of 
the  Legislature,  and  charters,  by  the  corporate  name  of  the 
Mayor,  Aldermen,  and  Commonalty  of  the  city  of  New  York, 
and  as  a  corporation  has  certain  legislative  powers.  That  said 
corporation,  with  the  assent  of  the  State  Legislature,  has  bor- 
rowed money  from  time  to  time,  and  issued  stock  therefor,  and 
is  now  liable  to  pay  a  portion  of  the  debt  so  created.  That  the 
plaintiff,  in  common  with  other  inhabitants,  is  taxed  for  the 
purpose,  among  other  things,  of  redeeming  the  city  debt,  and 
paying  interest  thereon ;  that  the  plaintiff  is  also  holder  and 
owner  of  a  portiqp  of  the  city  styck,  created  as  aforesaid,  repre- 
senting more  than  a  hundred  dollars  of  said  debt,  payable  by 
fce  city,  with  annual  interest,  and  the  plaintiff  is  to  this  extent 
a  creditor  of  said  corporation. 

And  the  plaintiff  further  shows,  that  on  or  about  the  22d  day 
of  February,  1844,  the  said  corporation,  in  the  exercise  of  its 
legislative  powers,  passed  an  ordinance  creating  a  sinking  fund 
for  the  redemption  of  the  city  debt,  or  stock,  and  the  payment 
of  interest,  appropriating  and  pledging,  among  other  things,  the 
net  proceeds  of  all  real  estate  belonging  to  the  city,  for  the  re- 
demption of  the  principal  of  said  debt,  and  appropriating  and 
pledging,  among  other  things,  the  interest  accruing  on  all  bonds 
and  mortgages  belonging  to  the  city,  for  the  payment  of  the  in- 
terest  of  said  debt. 

That  by  said  ordinance,  the  management  of  the  sinking  fund 
*as  intrusted  to  certain  officers,  being  the  mayor,  comptroller, 
and  treasurer  of  said  city,  the  chairman  of  the  finance  committee 
of  the  Board  of  Aldermen,  and  the  chairman  of  the  finance 
committee  of  the  Board  of  Assistant  Aldermen,  for  the  time 
being,  who  collectively  are  designated  by  the  general  name  of 
the  Commissioners  of  the  Sinking  Fund  of  the  city  of  New 


110  ABBOTTS'  PRACTICE  REPORTS. 

Roosevelt  a.  Draper. 

York ;  and  it  was  provided  that  said  commissioners  might  sell 
real  estate  belonging  to  the  corporation,  and  not  in  use  for,  or 
reserved  for  public  purposes,  at  public  auction,  at  such  time 
and  on  such  terms  as  they  might  deem  most  advantageous  for 
the  public  interest ;  that  at  least  twenty  days9  previous  notice 
of  the  time  and  place  of  such  sale,  including  a  description  of 
the  property  to  be  sold,  should  be  given,  by  publication  in  each 
of  the  newspapers  employed  by  the  corporation,  and  that  no 
real  estate  not  under  lease  should  be  sold  for  a  less  sum  than 
the  same  might  be  appraised  at  by  the  commissioners  of  the 
sinking  fund,  and  the  street  commissioner,  or  a  majority  of 
them,  at  a  meeting  to  be  held,  and  an  appraisement  made, 
within  one  month  prior  to  the  date  of  sale.  It  was  by  said  or- 
dinance also  provided,  that  no  grant  should  be  made  by  virtue 
thereof,  except  for  a  specific  consideration  to  be  paid  in  cash, 
or  in  five  annual  installments,  secured  by  bond  and  mortgage 
on  the  premises  granted,  with  annual  interest  at  the  rate  of 
seven  per  cent,  per  annum,  the  first  installment  to  be  paid  on 
the  issuing  of  the  grant. 

And  the  plaintiff  further  sljows,  that  the  existing  charter  of 
the  city,  as  amended  in  1849,  appears  to  have  changed,  in  some 
respects,  the  executive  control  of  the  city  finances,  but  that  by 
an  act  of  the  State  Legislature  of  the  State  of  New  York,  passed 
June  20, 1851,  to  enable  said  corporation  to  increase  its  debt, 
it  was,  among  other  things,  enacted,  that  the  ordinance  of  1844 
should  not  be  amended  by  the  corporation  in  its  legislative  ca- 
pacity, without  the  consent  of  the  Legislature,  except  by  appro- 
priating additional  revenue  to  said  sinking  fund,  and  that  said 
ordinance  should  remain  in  full  force  until  the  whole  of  the 
debt  created  by  virtue  of  the  act,  entitled  "  An  Act  creating  a 
Public  Fund  or  Stock,  in  the  City  of  New  York,  to  be  called 
the  Oroton  Water  Stock,  and  in  relation  to  the  Sinking  Fund  of 
said  City,"  passed  May  13,  1845,  and  by  virtue  of  the  act  of 
1851,  should  be  fully  redeemed. 

And  the  plaintiff  further  shows,  that  the  stock  created  by  the 
last-named  acts  has  not  been  fully  redeemed ;  but,  nevertheless, 
the  said  corporation,  disregarding  the  provisions  of  said  amend- 
ed charter  of  1849,  and  of  said  act  of  the  Legislature  of  1851, 
and  assuming,  without  the  consent  of  the  State  Legislature,  to 
act  in  their  legislative  capacity,  passed  a  resolution,  adopted  by 
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the  Board  of  Aldermen  on  the  8th  of  December,  by  the  Assist* 
ant  Aldermen  on  the  10th,  and  approved  by  the  Mayor  on  the 
20th  of  December,  in  the  year  1852,  which  resolution  is  in  the 
foDowing  words :  Resolved,  that  the  land  to  be  made  on  the 
North  River,  with  the  bulkhead  between  Gansevoort  and  Twelfth 
streets,  be  sold  to  D.  R.  Martin,  or  any  other  applicant  for  the 
purchase  thereof;  and  that  it  be  referred  to  the  commissioners 
of  the  sinking  fund  to  fix  the  terms  and  price,  the  proceeds  of 
which  to  be  paid  into  the  sinking  fund  for  the  redemption  of 
the  city  debt. 

And  the  plaintiff  further  shows,  that  the  land  referred  to  in 
said  resolution  was  the  property  of  said  corporation,  not  in  use 
for,  or  reserved  for,  public  purposes,  and  was  pledged  to  the  re- 
demption of  the  city  debts. 

That,  as  plaintiff  is  informed  and  believes,  various  grants  of 
soil  under  water  have  been  made  to  the  said  corporation  by  the 
original  charter  of  the  city,  and  by  successive  acts  of  the  Legis- 
lature of  the  State ;  subject,  however,  to  the  right  of  pre-emption 
of  adjacent  owners ;  and  that  the  land  referred  to  in  said  reso- 
lution is  part  of  the  said  soil  under  water.  That,  prior  to  1844, 
the  United  States  of  America  became  seized  of  the  upland,  next 
adjacent  to  the  easterly  boundary  line  of  the  land  under  water 
eold  to  defendant,  Yarnum,  as  referred  to  in  said  resolution,  and 
hereinafter  stated ;  but  that  the  right  of  pre-emption  has  never 
been  exercised  as  to  said  land  under  water;  and  that  the  said 
United  States  of  America,  by  deed  dated  October  12,  1850, 
granted  and  conveyed  the  said  upland  to  the  said  corporation 
in  fee  simple.  And  the  plaintiff  prays  leave  to  refer  at  large 
to  the  original  charter  and  to  the  acts  of  the  Legislature  above 
mentioned,  viz.:  to  an  act  entitled  "An  Act  relative  to  im- 
provements touching  the  laying  out  of  streets  and  roads  in  the 
City  of  New  York,  and  for  other  purposes,"  passed  April  3, 
1807.  Also  to  the  "  Act  relative  to  improvements  in  the  City 
of  New  York,"  passed  February  25, 1826 ;  and  also  to  the  act 
entitled  "  An  Act  to  establish  a  permanent  exterior  street  or  av- 
enue in  the  City  of  New  York,  along  the  easterly  shore  of  the 
North  or  Hudson  River,  and  for  other  purposes,"  passed  April 

12,1837.  . 

That,  nevertheless,  the  tnayor,  recorder,  chamberlain,  ana 
other  officers,  named  in  the  ordinance  of  1844,  as  commissioners 
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of  the  sinking  fund,  .held  meetings,  as  plaintiff  is  informed  and 
believes,  for  the  purpose  of  complying  with  said  resolution ;  and 
a  majority  of  such  officers,  at  a  meeting  held  December  24, 
1852,  in  violation  of  the  ordinance  of  1844,  adopted  a  resolution, 
fixing  the  terms  of  sale  as  follows :  Twenty-five  per  cent,  of  the 
purchase  money  to  be  paid  on  the  delivery  of  the  deed,  the 
balance  to  remain  on  bond  and  mortgage  for  five  years,  with  in- 
terest at  the  rate  of  six  per  cent,  per  annum,  payable  semiannu- 
ally ;  the  mortgage  to  contain  the  usual  clause,  providing  that 
the  principal  shall  become  due  in  case  the  interest  remains  un- 
paid sixty  days  after  the  same  is  due ;  and  the  grant  or  deed  to 
contain  a  covenant,  guaranteeing  to  the  corporation  the  privi- 
lege of  depositing  on  said  premises,  coal  ashes  from  the  5th, 
8th,  9th,  15th,  and  16th  Wards,  until  said  premises  are  filled 
in :  that,  as  plaintiff  is  informed  and  believes,  there  was  no  re- 
port made  in  the  course  of  the  proceedings  by  the  street  com- 
missioner and  comptroller,  of  the  sum  which,  in  their  judgment, 
should  be  paid  for  the  grant  of  the  land  under  water:  that,  as 
plaintiff  is  informed  and  believes,  there  was  no  appraisement  of 
the  value  of  the  land,  either  under  water  or  out  of  water,  made 
by  the  street  commissioner  and  commissioners  of  the  sinking 
fund,  preliminary  to  the  sale. 

That  the  sale  was  not  made  at  public  auction ;  but,  on  the 
contrary,  a  resolution  to  that  effect,  offered  by  the  recorder  in 
the  course  of  the  proceedings,  at  a  meeting  held  December  22, 
1852,  was  negatived :  that,  as  plaintiff  is  informed  and  believes, 
no  previous  notice  of  sale  was  given  by  publication  twenty  days 
before ;  but,  on  the  contrary,  a  resolution,  providing  for  the  pub- 
lication of  the  resolution  of  the  Common  Council  in  a  time  and 
manner  likely  to  attract  bidders,  offered  by  the  same  officer  on 
the  same  occasion,  on  December  24, 1852,  was  also  negatived ; 
and  that  a  similar  disposition  was  made  of  two  further  resolu- 
tions, offered  by  said  officer,  one  to  fix  a  maximum  price  of  three 
hundred  thousand  dollars,  and  the  other  to  fix  the  highest  sum 
offered  as  a  minimum  price,  and  to  accept  the  highest  offer  made 
by  a  responsible  bidder  above  that  sum. 

That  on  the  27th  day  of  December,  1852,  the  said  officers,  at 
a  meeting  held  that  day,  notwithstanding  the  dissenting  rotes 
and  written  protest  of  the  recorder  and  chamberlain,  adopted  a 
resolution,  fixing  the  price  of  said  property  at  the  sum  of  one 
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hundred  and  sixty  thousand  dollars ;  and  a  further  resolution 
that  the  comptroller  be  authorized  to  issue  a  grant  of  said  prop- 
erty, containing  the  usual  covenants,  to  Eeuben  Lovejoy,  for 
the  sum  of  one  hundred  and  sixty  thousand  dollars,  upon  the 
terms  fixed  by  the  resolution  adopted  on  the  24th  of  the  same 
month. 

That  thereupon,  in  disregard,  not  only  of  the  provisions  of  law 
aforesaid,  but  of  the  last-mentioned  resolution,  the  mayor  signed, 
and  the  clerk  of  the  Common  Council  affixed  the  seal  of  the  cor- 
poration to  an  instrument  in  writing,  bearing  date  December  27, 
1852,  purporting  to  be  a  deed  or  grant  of  said  property  to  Joseph 
B.  Varnum,  which,  on  the  30th  of  the  said  month,  having  been 
duly  acknowledged,  was  recorded  in  the  office  of  the  register  of 
the  city  and  county  of  New  York.  That,  a&plaintiff  is  informed 
and  believes,  the  said  Varnum  at  the  same  time  executed  a 
mortgage  of  said  property  to  the  Mayor,  Aldermen,  and  Com- 
monalty of  the  city  of  New  York,  to  secure  the  sum  of  one  hun- 
dred and  twenty  thousand  dollars,  payable  in  five  equal  annual 
installments,  of  twenty-four  thousand  dollars  each,  with  annual 
interest  on  the  amount  unpaid  at  six  per  cent,  per  annum,  paya- 
ble half  yearly. 

That  die  said  Varnum,  and  not  Lovejoy,  gave  a  bond  and  en- 
tered into  the  necessary  covenants,  as  appears  of  record  and  as 
plaintiff  is  informed  and  believes,  and  that  the  mortgage  differs 
in  terms  from  the  last-mentioned  resolution  and  conflicts  with  the 
ordinance  of  1844. 

That,  as  plaintiff  is  informed  and  believes,  the  said  Varnum 
and  wife,  by  deed  bearing  date  December  31, 1852,  recorded  in 
said  register's  office  January  8, 1853,  assumed  to  grant  to  Robert 
B.  Coleman  an  undivided  half  of  said  property  for  half  the  con- 
sideration money,  subject  to  half  the  said  mortgage  and  to  the 
covenants  contained  in  the  original  grant  to  Varnum. 

That  said  Joseph  B.  Varnum  and  Robert  B.  Coleman  are 
made  defendants  in  this  action,  and  were  acquainted,  as  plaintiff 
1*9  informed  and  believes,  with  each  and  all  of  the  facts  recited 
in  this  complaint  at  the  time  of  the  purchases  by  them.  And 
the  plaintiff  further  shows,  upon  information  and  belief,  that 
although  the  said  resolution  directs  a  grant  to  issue  to  Reuben 
Lovejoy,  yet  said  Lovejoy  was  not  personally  interested  in  pro- 
curing the  sale ;  but  the  defendant,  Simeon  Draper,  was  one  of 
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the  persons  actually  influential  and  actually  interested  therein, 
and  in  the  profits  and  advantages  to  be  derived  therefrom ;  and 
that,  as  plaintiff  is  informed  and  believes,  the  said  Simeon 
Draper  appears  on  the  books  of  the  then  comptroller,  charged 
with  the  said  property,  as  though  the  sale  had  been  made  to 
him  directly.  And  the  plaintiff  further  shows,  upon  informa- 
tion and  belief,  that  although  the  grant  or  deed  first  mentioned 
is  on  its  face  executed  to  Joseph  B.  Varnum,  yet  the  defendant, 
Simeoti  Draper,  paid  part  of  the  purchase  money,  and  is  now 
directly  or  indirectly  interested  in  said  property,  or  the  profits 
thereof,  and  appears  on  the  books  of  the  late  comptroller  to  be 
credited  by  name  with  the  sum  of  forty  thousand  dollars  as  a 
payment  of  twenty-five  per  cent  of  the  purchase  money  of  said 
property.  % 

And  the  plaintiff  further  shows,  that  said  Simeon  Draper 
was,  at  the  time  of  the  sale  aforesaid,  an  officer  of  the  corpora- 
tion, or  head  of  a  department,  being  one  of  the  governors  of  the 
Almshouse ;  and,  as  plaintiff  is  advised,  was  forbidden  by  the 
existing  charter  of  the  city,  amended  in  1849,  to  be  directly  or 
indirectly  interested  in  the  purchase  of  any  real  estate  or  other 
property  belonging  to  the  city. 

And  the  plaintiff  shows  that  the  property  sold  as  aforesaid  is 
of  far  greater  value,  as  he  is  informed  and  believes,  than  the 
price  aforesaid,  and  has  been  estimated,  by  persons  familiar  with 
real  estate,  as  fully  worth  three  hundred  thousand  dollars. 

That  it  consists  partly  of  land  reclaimed,  or  in  the  process  of 
being  reclaimed,  from  water,  at  great  expense  to  the  city,  and 
mostly  of  land  under  water ;  and  is  substantially  described  in 
the  so-called  deeds  or  grants  aforesaid,  as  follows:  Bounded 
southerly  by  Gansevoort-street,  westerly  by  Thirteenth  avenue, 
northerly  by  Twelfth-street,  and  easterly  by  Tenth  avenue  and 
West-street ;  containing  on  the  southerly  side  five  hundred  feet 
two  inches,  on  the  westerly  side  eight  hundred  and  seventy  feet 
ten  and  one  half  inches,  on  the  northerly  side  six  hundred  and 
thirty-three  feet  eight  inches,  and  on  the  easterly  side  five  hun- 
dred and  eighty-four  feet  and  two  inches — reserving  therefrom 
the  streets  and  avenues  running  through  the  same,  and  granting 
the  bulkhead,  built  on  the  North  River,  with  certain  righto  of 
wharfage  and  cranage  belonging  to  wharves  already  built  upon 
the  premises. 
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And  the  plaintiff  charges,  upon  information  and  belief,  that 
the  sale  aforesaid  was  attempted  without  authority  and  in  breach 
of  law  and  of  trust,  at  the  instance,  under  the  influence,  and  to 
subserve  the  interest  of  an  officer  of  the  corporation ;  and  that 
it  tended  to  the  sacrifice  of  the  city  property,  the  loss  of  tax- 
payers, and  ultimate  injury  of  creditors :  that  the  city  debt  now 
amounts  to  about  the  sum  of  fourteen  million  five  hundred  and 
seventy-eight  thousand  nine  hundred  and  five  dollars,  and  the 
city  property  available  to  pay  the  same  is  of  the  value  of  about 
seven  million  five  hundred  and  forty-two  thousand  one  hundred 
and  three 'dollars. 

Wherefore  the  plaintiff  shows,  that  the  record  of  the  pre- 
tended grants  or  deeds  aforesaid  is  a  cloud  upon  the  title,  and 
injuriously  affects  the  credit  of  the  city,  and  the  said  grants 
shoftld  be  declared  void  and  delivered  up,  and  the  record 
thereof  should  be  cancelled. 

And  the  plaintiff,  as  a  tax-payer  and  citizen  of  the  city  of 
New  York,  prays  the  judgment  of  this  court,  declaring  said 
pretended  deeds  or  grants  void,  directing  them  to  be  delivered 
up  and  annulled,  and  authorizing  the  register  of  the  city  and 
county  of  New  York  to  cancel  them  of  record. 

And  the  plaintiff  also,. as  a  creditor  of  the  said  corporation, 
prays  the  aid  and  judgment  of  this  court  to  set  asi<)e. the  sale 
aforesaid,  as  an  unlawful  alienation  pf  the  cprporation  property, 
and  for  such  .further  or  other  relief  as  to.  the  court  may  seem 
proper  in  the  premises. 

8.  Weib  Roosevelt,  Plaintijps  AtCy. 

The  defendants,  Draper  and  Coleman,  severally  demurred  to 
the  complaint,  and  specified  as  the  ground  of  objection,  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  to  the  plaintiff  against  the  defendant. 

At  a  special  term  in  March,  1855,  the  demurrer  was  over- 
ruled, the  justice  who  decided  the  cause  being  of  opinion  that 
the  allegation  that  the  plaintiff  was  a  resident  and  tax-payer  of 
the  city  of  New  York,  owning  real  and  personal  estate  situate 
therein,  and  that  he  filed  his  complaint  for  himself  and  all 
othei-s  interested — although  made  in  terms  which  perhaps  might 
require  more  definiteness— would  entitle  him,  according  to  the 
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decision  of  the  Supreme  Court  in  this  district,  to  an  action 
(against  the  corporation  and  others  combining  with  it)  for  the 
purpose  of  preventing  their  disposition  of  the  property  of  the 
city,  contrary  to  the  charter  of  the  city  or  the  statutes  of  the 
State,  or  in  breach  of  the  duties  of  the  corporation  as  quasi 
trustees,  when  this  unlawful  disposition  will  cause  a  loss  to  the 
city;  and  upon  the  same  principle  would  also  allow  him  to 
maintain  an  action,  after  the  design  of  the  defendants  was 
partly  accomplished,  even  by  the  execution  of  a  deed,  for  the 
purpose  of  preventing  any  title  being  set  up  under  that  deed, 
and  to  cause  the  defendants  to  do  such  other  acts  as  may  be 
necessary  to  redress  a  wrong  done,  or  about  to  be  done,  to 
the  city. 

He  accordingly  held  upon  the  facts  alleged  in  the  complaint, 
that  the  individual  defendants  should  reconvey  to  the  corpora- 
tion, by  a  title  free  from  all  incumbrances,  and  with  covenants 
against  their  own  acts,  and  be  repaid  the  amounts  paid  by  them 
with  interest,  and  the  mortgage  be  satisfied  ;  unless  the  corpora- 
tion should  elect  to  have  the  property  sold  at  auction,  and  in 
a  manner  conformably  to  law :  in  which  case  the  defendants 
would  be  bound  by  their  purchase,  unless  the  property  should 
bring  more  than  $160,000,  and  the  interest  thereon ; — and  that 
the  costs  of  the  plaintiff  should  be  paid  by  the  individual 
defendants  :  the  corporation  should  bear  their  own  costs. 

From  this  decision  the  demurrants  appealed  to  the  general 
term. 

Budery  Evwrts  &  Southmaydy  for  the  appellants. 

I.  The  grant  by  the  corporation,  upon  a  sale  for  valuable 
consideration  paid,  is  an  executed  contract  between  the  corpora- 
tion and  the  grantee  as  sole  parties  to  it.  Like  all  other  exe- 
cuted contracts,  it  can  be  rescinded  or  annulled  only  upon  some 
recognized  equitable  ground  of  fraud  or  mistake  as  between  the 
parties  to  such  contract,  and  on  the  complaint  of  one  of  them. 
1.  In  law  this  plaintiff  is  a  mere  stranger  to  the  transaction, 
and  has  no  standing  in  court  to  impeach  a  contract,  in  the  exe- 
cution of  which  the  parties  to  it  rest  satisfied.  2.  He  had  no 
estate  in  law  or  equity  in  the  land  conveyed,  and  no  title  of  his 
is  beclouded  by  the  grant  he  seeks  to  avoid.  3.  The  corpora- 
tion held  the  premises  sold  as  its  absolute  property,  with  full 
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power  of  alienation.  A  purchaser  deals  with  the  corporation 
as  owner  both  in  title  and  beneficial  interest,  and  his  dealings 
with  it  are  subject  to  question  only  by  it.  4.  The  plaintiff 
claims  as  tax-payer  no  interest  or  right,  and  complains  of  no 
injury,  special  or  peculiar,  to  himself,  or  not  common  to  the 
whole  community  of  tax-payers.  If  subject  to  his  suit,  the  de- 
fendants are  subject  to  suit  by  every  tax-payer,  and  a  judgment 
in  one  suit  is  no  bar  to  any  other.  5.  As  creditor,  the  plaintiff 
had  no  right  in  the  property  sold  nor  to  the  property  sold,  and 
shows  no  debt  due  to  support  any  right  against  his  debtor's 
property.  6.  The  only  obligation  of  the  corporation,  in  respect 
of  this  or  other  property  owned  by  it,  is  its  just  administration 
for  the  public  purposes  for  which  the  corporation  exists.  The 
breach  of  this  obligation  is  never  a  private  injury,  but  a  viola- 
tion of  public  duty  to  be  punished  or  repaired  by  the  offended 
sovereignty  which  cares  for  the  public;  interests,  through  its 
appropriate  functionary,  the  attorney-general.  (t)avis  a.  The 
Mayor,  &c,  2  Duer,  663 ;  same  case  in  Court  of  Appeals ;  and 
see  22  Barb.,  446,  449,  484.) 

II.  The  complaint  shows  no  sufficient  grounds  for  the  relief 
prayed  for.  1.  Neither  the  corporation  ordinance,  nor  the 
legislative  adoption  and  confirmation  of  it  by  the  law  of  June 
20, 1851,  interposes  any  obstacle  to  the  sale  of  this  property  by 
the  corporation.  {Rev.  Ord.,  211 ;  Laws  of  1851,  454.)  The 
property  devoted  to  the  sinking  fund  by  that  ordinance  is  neces- 
sarily limited  to  the  property  within  its  descriptions  owned  by 
the  corporation  at  the  time  of  its  enactment :  the  property  in 
question  was  acquired  subsequently  by  conveyance  from  the 
United  States.  The  ordinance  of  the  sinking  fund,  in  its  pro- 
visions for  the  sale  or  other  disposition  of  the  property  to  which 
it  relates  by  the  commissioners  of  the  sinking  fund,  is  a  be- 
stowal of  authority  upon  them  as  agents  of  the  corporation ;  its 
restrictions  are  limitations  on  the  powers  thus  delegated — not 
an  abandonment  or  deprivation  by  the  corporation  of  its  own 
powers  as  owner  and  principal.  Until  the  passage  of  the  act  of 
the  Legislature  of  June  20, 1851,  the  ordinance  of  the  sinking 
fund  could  at  any  time  have  been  repealed  or  modified,  both  in 
its  substantive  provisions  which  establish  the  fund,  and  in  its 
arrangement  of  the  delegated  powers  and  duties  of  the  commis- 
sioners.   The  effect  of  this  statute  is  but  to  prevent  any  such 
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repeal  or  modification.  Bat  as  the  ordinance  of  the  sinking 
fund,  by  its  delegation  of  certain  powers  to  the  commissioners 
as  to  the  sale  and  disposition  of  certain  property,  in  nowise 
impaired  or  impeded  the  original  powers  of  the  corporation,  as 
owner  and  principal,  to  sell  and  dispose  of  the  same  property ; 
so  the  statute,  which  merely  protects  the  ordinance  from  amend- 
ment, adds  nothing  to  ita  purport  or  effect  in  this  behalf.  The 
sale  of  the  property  in  question  was  made,  not  by  the  commis- 
sioners of  the  sinking  fund  under  the  delegated  powers  of  the 
ordinance,  but  by  the  corporation  itself,  by  resolution  of  the 
Common  Council ;  and  the  commissioners  of  the  sinking  fund 
acted  under  the  special  authority  of  such  resolution,  as  a  com- 
mittee to  fix'the  price  and  terms  of  the  sale.  If  any  informali- 
ties in  the  exercise  of  delegated  powers,  or  any  excess  of  dele- 
gated authority  on  the  part  of  any  agents  of  the  corporation, 
have  intervened  in  thg  progress  of  the  sale,  yet,  if  in  its  comple- 
tion (which  is  not  denied  in  the  complaint)  the  seal  of  the  city 
has  been  put  to  the  grant  by  the  authority  of  the  Mayor  and 
Common  Council,  the  conveyance  is  lawful  and  effectual.  2.  The 
fact  that  Simeon  Draper  was,  at  the  time  of  the  grant,  one  of 
the  governors  of  the  Almshouse,  does  not  affect  the  validity  of 
the  sale  or  conveyance.  (Am.  Charter  Laws,  1849,  278 ;  Alms- 
house Act>  Tb.y  367.)  A  governor  of  the  Almshouse  is  not  an 
officer  of  the  corporation  or  head  of  department  within  the  inhi- 
bition on  such  persons  of  the  charter  of  1849,  as  to  dealing  with 
corporation  property.  If  he  were,  the  violation  of  this  inhibi- 
tion is  but  a  breach  of  duty,  and  does  not  avoid  an  executed 
contract,  though  it  might  be  a  defence  to  the  enforcement  in 
his  favor  of  an  executory  one.  If  a  ground  for  rescinding  an 
executed  contract,  it  could  only  affect  his  interest  and  in  his 
hands,  and  the  corporation  only  could  insist  upon  the  rescission. 
The  allegations  of  the  complaint  show  no  present  estate  or 
interest  of  the  defendant  Draper  in  the  lands,  and  do  not  suffi- 
ciently aver  the  nature  or  character  of  his  previous  interest  in 
the  matter  in  controversy.  3.  There  is  no  charge  of  fraud  or 
corruption  in  the  sale  or  conveyance,  nor  of  collusion  between 
the  corporation  or  any  of  its  officers  and  the  purchaser,  nor  of 
interest  in  the  purchase  on  the  part  of  any  officer  of  the  cor- 
poration who  acted  in  the  negotiation,  sale,  or  conveyance. 
The  allegation  of  greater  value  in  the  property  than  the  price 
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paid,  as  made  in  the  complaint,  is  utterly  immaterial.  It  is  not 
alleged  that  the  corporation,  or  any  of  its  officers,  knew  or  sup- 
posed it  to  be  of  such  greater  value.  It  is  not  alleged  that  any 
offer  was  made  of  a  greater  price  for  the  property,  from  the 
rejection  of  which  an  inference  of  breach  of  duty  in  the  actual 
sale  might  arise.  The  complainant  does  not  offer  a  larger  price 
for  the  property  on  the  rescission  of  the  sale,  nor  allege  that  any 
party  is  ready  to  pay  a  larger  price  on  such  rescission.  The 
complaint  does  not  allege  that  the  corporation  has  been  applied 
to,  to  proceed  to  rescind  the  grant,  and  has  refused. 

III.  If  the  sale  or  conveyance  be  invalid  on  either  of  the 
grounds  of  legal  incapacity  to  convey  or  take,  stated  in  the  com- 
plaint, these  are  defects  in  the  title  of  the  defendants,  Yamum 
and  Coleman,  which  concern  them,  and  are  no  grievance  to  the 
tax-payers  or  creditors  of  the  city. 

IV.  The  complainant  prays  for  the  cancellation  of  the  grant 
and  annulling  of  the  title  of  the  defendants,  Yarnum  and  Cole- 
man, yet  neither  offers  to  make  or  procure  a  return  of  the  $40,000 
consideration  money  paid  :  in  the  nature  of  the  case,  it  is  impos- 
sible for  him,  a  stranger  to  the  contract,  to  perform  this  requisite 
to  the  relief  asked ;  how  can  he,  then,  obtain  such  relief? 

Y.  If  this  complaint  is  sustained,  it  will  establish  these  prin- 
ciples: (1.)  that  every  citizen  may  bring  into  controversy  every 
transaction  of  the  corporation  in  the  sale  or  lease  of  the  corpo- 
rate property  whose  terms  appear  disadvantageous  to  the  citizens, 
without  any  element  of  fraud,  corruption,  or  collusion  on  the  part 
of  the  corporation  or  its  officers ;  and  (2.)  that  the  judicial  tri- 
bunals, may  review  and  reverse  the  action  of  the  corporation  in 
respect  of  the  corporate  property  on  points  of  pure  financial  dis- 
cretion. 

On  behalf  of  the  defendant  Draper,  it  was  further  insisted  that 
the  whole  relief  prayed  is  the  cancellation  and  annulling  of  the 
grant  from  the  corporation,  and  the  subsequent  conveyance  and 
the  removal  of  the  cloud  on  the  corporation's  title  they  create : 
that  it  does  not  appear  that  the  defendant  Draper  has,  or  at  any 
time  had,  any  estate  or  title  in  the  land,  or  that  any  act  of  his 
can  aid  in  removing  the  alleged  cloud  on  the  title :  that  on  the 
case  no  relief  is  either  needed,  or  can  be  had  against  him. 


« 

S.  W.  Roosevelt,  for  the  respondent. 
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I.  It  is  conceded  that  the  court  has  jurisdiction  on  the  sub- 
ject of  the  action  and  the  persons  of  the  defendants ;  that  plain- 
tiff has  the  legal  capacity  to  sue,  and  that  there  is  no  defect  of 
parties,  plaintiff  or  defendant.  The  only  question  raised  by  the 
demurrer  is,  whether  the  complaint  states  facta  sufficient  to  con- 
stitute a  cause  of  action.  Code  ( Voorhies  Ed.,  1851),  §§  144, 
145,  148. 

II.  The  resolution  of  the  Common  Council,  directing  the  sale, 
is  void  on  its  face,  as  an  attempt  to  delegate  powers  not  suscep- 
tible of  delegation.  1.  The  power  of  the  private  sale  of  property 
belonging  to  the  city — whether  considered  as  a  power  in  trust,  a 
corporate  power,  a  legislative  act,  or  as  involving  the  exercise  of 
judgment  and  discretion,  is  vested  in  the  Common  Council,  and 
cannot  be  delegated.  (Dongan's  Charter  of  1680,  §  7 ;  Kent's 
City  Charter,  13 ;  Montgomerie's  Charter  of  1730,  §  14 ;  Kent's 
City  Charter,  54,  55 ;  Conro  a.  Port  Henry  Iron  Co.,  12  Barb., 
62,  63 ;  Farmer's  Loan  and  Trust  Co.  a.  Carroll,  5  Barb.,  649 ; 
Tanner  a.  Trustees  of  Albion,  5  2KB,  121 ;  Powell  a.  Tuttle,  3 
Comst,  396 ;  Exparte  Henry  Wilson,  3  Story  2?.,  411 ;  Thomp- 
son a.  Schermerhorn,  9  Barb.,  152 ;  Dominick  a.  ^Mitchell,  4 
Sand/.  S.  C.  2?.,  374  and  402 ;  Bergen  a.  Duff,  4  Johns.  Ch.  R. 
368;  Hawley  a.  James,  5  Paige,  318.)  2.  Such  power  cannot 
in  any  event  be  delegated  to  a  body,  some  of  the  members  of 
which  are  not  members  of  the  Common  Council,  and  which  is 
no  constituent  part  of  the  corporation.  (4  Inst.  48,  approved 
in  Bex.  a.  Westwood,  4  2?.  cfe  Adol.,  806 ;  Sex.  a.  .  Bird,  13 
East,  367.) 

III.  If  the  duties  under  the  resolution  are  wholly  or  partly  ex- 
ecutive, they  cannot  be  performed  by  the  commissioners  of  the 
sinking  fund,  as  at  present  organized — two  of  them  being  mem- 
bers of  the  Common  Council.    (Laws  0^*1849,  ch.  187,  §  9.) 

IV.  The  resolution  is  an  amendment  or  repeal  so  far  as  respects 
this  property  of  the  ordinance  of  1844,  and  is  therefore  void. 
(Rev.  Ord.  of  1845,  222,  oh.  19,  tit.  4,  §  17;  Laws  of  1812  (6 
Webster  &  Skinner,  486,  438),  ch.  99,  §§  1  and  9 ;  Laws  of 
1845,  248,  ch.  225,  §  5 ;  Laws  of  1851,  455,  oh.  236,  §  5.) .  1. 
The  acts  of  1851  and  1854  must  be  presumed  to  have  been  passed 
at  the  instance  of  the  corporation.  They  were  also  accepted 
with  all  their  conditions  by  the  issue  of  stock,  and  effectually 
limit  the  general  powers  of  the  Common  Council.    (Corporation 
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of  K  T.  a.  Oldreman,  12  Johns.,  122 ;  Bank  of  TJ.  S.  a. 
Dandridge,  12  Wheat,  64  ;  Androscoggin  Bank  a.  Bragg, 
11  K  B.  R.,  102 ;  Atty.  Gen.  a.  Aspinwall,  2  Mylne  <&  Craig, 
613.)  2.  Supposing  the  acts  in  question  do  not  apply,  still 
the  ordinance  cannot  be  repealed  or  amended  so  as  to  affect 
the  security  of  creditors  without  impairing  the  obligation  of  a 
contract 

In  connection  with  the  act  of  1812,  the  ordinance  created  an 
equitable  lien  or  trust  in  favor  of  holders  of  city  stock.  Stock 
has  been  bought  and  sold  on  faith  of  its  provisions,  and  rights 
have  vested.  (Brad;  a.  The  Mayor  of  Brooklyn,  1  Barb., 
584;  Bank  of  U.  S.  a.  Dandridge,  12  Wheat.,  68 ;  People  a.  Su- 
pervisors of  Westchester,  4  Barb.,  64 ;  People  a.  Manhattan  Co., 
9  Wend.,  851 ;  Benson  a.  Mayor  of  N.  T.,  10  Barb.,  223  ;  Trus- 
tees, &c,  a.  Bradbury,  2  Fairf.,  .118;  Norris  a.  Trustees  of 
Abingdon,  7  Gill.  <&  Johns.,  7.) 

Y.  The  ordinance  of  1844  was  disregarded  by  the  commis- 
sioners of  the  sinking  fund  in  every  particular. 

VI.  Supposing  that  the  ordinance  of  1844  does  not  apply,  the 
circumstances  of  the  sale  established  a  breach  of  trust  on  the  part 
of  the  corporation,  and  its  agents,  the  commissioners.  (See 
The  Brick  Presbyterian  Church  a.  N.  Y.  City,  5  Cow.,  538 ;  and 
3  Barb.,  255,  and  8  Bill,  531 ;  2  Rev.  Stat  (3d  ed.),  641,  §  28 ; 
Powell  a.  Turtle,  3  Comst.,  396 ;  Sinclair  a.  Jackson,  8  Cow., 
543 ;  Ridgely  a.  Johnson,  11  Barb.,  527 ;  McCoy  a.  Curtice,  9 
Wend.,  17 ;  Green  a.  Miller,  6  Johns.,  39.) 

VII.  One  of  the  governors  of  the  Almshouse  was  interested 
in  the  purchase.    This  fact  alone  avoids  the  sale.    1.  Such  pur- 
chase is  prohibited  by  public  policy  and  by  statute,  a  governor 
of  the  Almshouse  being  a  head  of  a  department  or  officer  of  the 
corporation,  within  the  meaning  of  the  prohibition.    {Laws  of 
1849,  278,  ch.  187,  §§  9,  17,  19,  20,  21,  25,  p.  367,  ch.  246; 
Laws  of  1850,  697,  ch.  329;  Laws  of  1851,  1001,  ch.  543;  1 
W&st.  &  Shm^  566,  ch.  184,  April  8,  1801 ;  3  Webst.  &  Skin^ 
208,  ch.  178  (b.),  April  15, 1814;  Laws' of  1821,  9,  ch.  13,  June 
22, 1821 ;  Laws  of  1SS0,  126,  ch.  122 ;  Rev.  Ord.  o/1845,  117 
to  130,  551  to  574 ;  Bailey  a.  Mayor  of  N.  Y.,  3  Bill,  531, 541, 
and  see  2  Den.,  431 ;   People  a.  Bedell,  2  BiU,  196.)    2. 
Whether  Draper  was  wholly  or  partly  interested,  the  sale  was 
wholly  void  as  to  all  the  defendants.    They  purchased  (it  is  ad- 
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mitted)  with  full  knowledge  of  the  facts.  (Bell  a.  Quin,  2  Sandf., 
146 ;  Thayer  a.  Kock,  13  Wend.,  53 ;  Mackie  a.  Cairns,  5  Cow^ 
547,  580 ;  Hjslop  a.  Clarke,  14  Johns.,  465 ;  Crawford  a.  Mor- 
rel],  8  Johns.,  195.) 

VIII.  The  commissioners  of  the  sinking  fond  accepted  the 
bid  of  Lovejoy,  and  directed  the  comptroller  to  issue  a  grant  to 
him.  The  grant  was,  in  fact,  issued  to  Varnum.  Lovejoy  gave 
no  bond  and  entered  into  no  covenants.  These  facts  annul  the 
grant  (Marshall  a.  Guion,  4  Den.,  581 ;  Smith  a.  City  of  New 
York,  4  Sandf,  221.) 

IX.  It  is  not  possible  or  necessary  for  the  plaintiff  to  offer 
to  refund  the  purchase  money.  (Bolt  a.  Roger,  3  Paige, 
154.) 

X.  The  sale  is  void.  The  grant  was  issued,  signed,  and  sealed 
by  the  officers  of  the  corporation  without  authority.  The  sub- 
sequent deed  to  Coleman  should  be  delivered  up;  Draper  should 
be  excluded  from  any  interest  in  the  premises,  and  the  record 
of  the  deed  to  Coleman  should  be  cancelled.  (Williams  a. 
Peyton's  Lessee,  4  Wheat,  7 ;  Mayor  of  Colchester  a.  Lowton, 
1  Vesey  <b  Beames,  243,  244.) 

1.  If  any  question  can  be  raised,  on  this  demurrer,  as  to 
jurisdiction,  the  following  cases  show  that  the  plaintiff  has  a 
cause  of  action  as  tax- payer,  simply ;  or  as  a  citizen  holding 
stock,  and  so  more  interested  in  the  fund  than  others ;  or  as  a 
creditor  to  whom  the  fnnd  is  pledged,  and  that  this  court  has 
jurisdiction.  (Christopher  a.  The  Mayor  of  New  York,  13  Barb^ 
567 ;  Stuyvesant  a.  Pearsall,  15  lb.,  244 ;  Davis  a.  The  Mayor 
of  New  York,  1  Duer,  451 ;  Milhau  a.  Sharp,  15  Barb.,  193  ; 
Lawrence  a.  The  Mayor  of  New  York,  2  lb.,  578  ;  Bailey  vs. 
The  Same,  3  Sill,  531 ;  Browser  vs.  The  Same,  3  Barb.,  255 ; 
Hickens  a.  Congreve,  4  Buss.,  562  ;  Bromley  a.  Smith,  1  Sims, 
8 ;  Blair  a.  Agar,  1  lb.,  37 ;  Ellis  a.  Earl  Grey,  lb.,  214 ;  Atty. 
Gen.  a.  The  Mayor  of  Liverpool,  1  M.  <&  C,  171 ;  King  a.  Wat- 
son, 5  T.  B^  204.) 

XI.  The  property  in*  question  was  vested  in  the  corporation 
prior  to  1844,  and  was  therefore  within  the  terms  of  die  ordi- 
nance of  1844,  whether  that  ordinance  is  or  is  not  prospective. 
(Montgomery's  Charter,  §  3 ;  Kent's  City  Charters,  7,  28,  39 ; 
Laws  of  1807,  ch.  115,  §  31 ;  5  Webst.  cfe  Skin.,  130  ;  Laws  of 
1826,  43,  ch.  58 ;  Laws  of  1837,  166,  ch.  182,  §§  1,  3.) 
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Baloom,  J.* — My  views  in  this  case  are  briefly  as  follows : 
If  it  be  conceded  that  the  deed  from  the  Mayor  of  the  city  of 
New  York  to  the  defendant  Varnum  is  voidable  or  void,  still 
the  plaintiff  cannot  sustain  this  action.  He  cannot  maintain  it 
as  a  creditor  of  the  city,  for  the  reason  that  the  stock  he  holds 
is  not  due,  and  the  city  has  not  made  default  in  the  payment  of 
any  interest  thereon ;  and  he  has  no  lien. upon  the  land  in  ques- 
tion. The  law  confers  no  authority  upon  the  plaintiff  to  prose- 
cute this  action  for  any  person  other  than  himself,  and  his  in- 
terest as  a  tax-payer  of  the  city  is  too  uncertain  to  entitle  him 
to  the  interposition  of  the  court  as  between  the  city  and  a 
vendee  of  its  property ;  indeed,  his  interest  in  the  matter  in 
dispute  is  speculative  or  imaginary,  and  clearly  no  greater  or 
more  certain  than  that  of  every  other  owner  of  city  stock  and 
tax-payer  within  the  corporation. 

The  gist  of  the  case  made  by  the  complaint  is,  that  the  city 
has  made  a  void  or  improvident  sale  of  a  portion  of  its  real 
estate  to  Varnum,  and  that  the  plaintiff  believes  he  will  sustain 
a  pecuniary  loss  by  reason  thereof,  either  as  a  holder  of  city 
stock,  on  which  nothing  is  yet  due,  or  as  a  tax-pa/er  of  the 
corporation.  If  the  plaintiff  can  sustain  this  action,  every 
pther  tax-payer  of  the  city  who  owns  city  stock  amounting  to 
$100  may  institute  a  similar  one.  It  seems  to  me  that  the  sanc- 
tioning of  such  a  proposition  would  produce  incalculable  mis- 
chief, and  violate  the  well-established  principle  that  one  person 
cannot  sustain  a  civil  action  for  an  injury  of  a  public  nature, 
when  the  damage  he  sustains  is  no  greater  than  that  sustained 
by  every  other  member  of  the  community. 

The  earlier  decisions  in  this  district,  which  6eem  to  hold  the 
doctrine  that  tax-payers  may  maintain  actions  similar  to  the  one 
at  bar,  have  been  too  much  shaken  by  recent  adjudications  in 
this  city  and  the  Court  of  Appeals,  to  be  relied  upon  as  estab- 
lishing the  right  of  the  plaintiff  to  the  relief  demanded  in  his 
complaint. 

The  tax-payers  of  the  city  and  holders  of  city  stock  must  find 
a  remedy,  if  one  is  to  be  found,  through  the  ballot-box,  the  grand 
jury,  or  the  attorney-general,  for  abuses  of  corporate  authority, 
by  their  Mayor  and  Common  Council,  in  the  disposition  of  city 

°  Present,  Clku»,  P.  J.,  and  Sutherland  and  Baloom,  J  J. 
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property,  or  they  must  apply  to  the  Legislature  for  the  passage 
of  different  laws  than  are  now  to  be  found  in  the  statutes  of  the 
State. 

I  am  of  the  opinion  the  complaint  in  the  action  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
order  made  at  the  Special  Term,  overruling  the  demurrers  to 
the  complaint  interposed  by  the  defendants  Draper  and  Cole- 
man, should  be  reversed,  and  that  those  defendants  should  have 
judgment  upon  the  demurrers  with  costs,  but  with  leave  to  the 
plaintiff  to  amend  his  complaint  in  twenty  days,  on  payment  of 
coste.* 


•  This  appeal  had  been  previously  argued  before  the  General  Term,  held  by 
Justices  Clerke,  Peabody,  and  Harris.  Mr.  Justice  Harris  thereupon  prepared  an 
opinion  sustaining  the  demurrers  ;  but  before  it  had  been  adopted  and  announced 
as  the  opinion  of  the  court,  Mr.  Justice  Peabody  left  the  bench,  and  the  cause 
was  subsequently  argued  a  second  time  at  another  term,  and  that  argument,  and 
the  decision  thereupon,  is  the  one  above  reported. 

The  following  is  the  opinion  of  Mr.  Justice  Harris  : 

By  an  ordinance  of  the  corporation  of  New  York,  passed  on  the  22d  day  of 
February,  1844,  it  is  declared  that  all  moneys  thereafterNto  be  received  from  cer- 
tain specified  sources, — one  of  which  is,  "  the  nett  proceeds  of  all  sales  of  real 
estate  belonging  to  the  corporation  when  sold/' — are  pledged,  appropriated  to, 
and  constitute  and  form  a  fund  called  "The  sinking  fund  of  the  city  of  New  Yori% 
for  the  redemption  of  the  city  debt."  By  another  section  of  the  same  ordi- 
nance, the  mayor,  recorder,  comptroller,  and  treasurer  of  the  city,  together  with 
the  chairmen  of  the  finance  committees  in  the  Boards  of  Aldermen  and  Assistant 
Aldermen,  are  constituted  commissioners'  of  the  sinking  fund.  By  another  sec- 
tion, a  scale  of  prices  is  established  to  be  charged  for  land  under  water  between 
Hammond  and  Thirtieth  streets,  on  the  Hudson  River.  The  price  to  be  charged 
for  such  land  between  Gansevoort  and  Twelfth  streets,  which  is  the  land  in  ques- 
tion, ib  fourteen  dollars  for  each  running  foot,  to  be  measured  in  the  manner  speci- 
fied. It  is  not  pretended  that  the  provisions  of  the  section  have  been  violated 
by  the  sale  which  is  the  subject  of  this  action. 

But  there  is  still  another  section  of  the  ordinance  which  authorizes  the  com- 
missioners of  the  sinking  fund  to  sell  and  dispose  of  all  real  estate  belonging  to 
the  corporation,  and  not  in  use  for,  or  reserved  for  public  purposes,  in  the  man- 
ner and  upon  the  terms  therein  specified.  Such  sales  were  to  be  made  at  public 
auction,  upon  twenty  days'  previous  notice,  and  for  a  price  not  less  than  the  ap- 
praisement of  the  same  lands  to  be  made  by  the  commissioners  of  the  sinking 
fund,  within  one  month  next  preceding  the  time  of  the  sale.  The  sale  in  ques- 
tion was  not  made  in  conformity  with  these  requirements,  and  for  that  reason 
it  is  insisted  that  the  transaction  was  unauthorized  and  void.  I  think,  however, 
that  even  in  respect  to  sales  made  by  the  commissioners  of  the  sinking  fund, 
the  provisions  of  this  section  are  not  applicable.  It  seems  to  me  to  be  rather  a 
case  within  the  other  provisions  of  the  ordinance  relating  to  the  grant  of  lands 
under  water.    But  however  this  may  be,  there  is  nothing  in  the  ordinance  which 
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stood  in  the  way  of  the  sale  by  the  corporation.  The  proceeds  of  all  sales  of 
Teal  estate  had  been  devoted  to  the  sinking  fund,  provided  for  the  redemption  of 
the  dry  debt.  The  purchase  money  received  for  the  land  in  question,  could  not 
be  diverted  from  this  object,  without  a  breach  of  faith.  But  the  authority 
granted  by  the  ordinance  to  the  commissioners  of  the  sinking  fund  to  make 
sales,  was  but  a  special  power  to  be  exercised  in  a  specified  manner.  The  corpo- 
ration was  the  principal.  The  commissioners  of  the  sinking  fund  were  the 
agents.  The  agents  were  not  at  liberty  to  depart  from  the  line  of  proceeding 
prescribed  for  them,  bat  there  is  nothing  in  the  ordinance  which  thus  restricts 
the  principal.  Being  the  owner,  it  might  sell  upon  such  terms  and  in  such 
manner  as  it  might  deem  expedient.  The  only  restriction  upon  the  exercise  of 
its  discretion,  was  in  the  disposition  of  the  proceeds.  These  had  been  already 
appropriated.  They  belonged  to  the  sinking  fund,  and  could  not  lawfully  be 
diverted.  No  complaint  is  made  in  this  respect.  It  is  not  pretended  that  the 
$40,000  received  upon  the  sale  have  not  been  paid  over  to  the  commissioners  of 
the  sinking  fund  for  the  purposes  contemplated  by  the  ordinance  of  1844.  So 
far,  therefore,  as  it  relates  to  the  manner  of  making  the  sale,  there  is  nothing  to 
impeach  its  validity.  The  corporation  was  competent  to  make  the  grant,  and 
the  defendant  Yarnnra  was  competent  to  make  the  purchase.  There  was  noth- 
ing Illegal  in  the  mode  of  proceeding  by  which  it  was  effected. 

But  it  is  alleged,  and  the  demurrer  admits,  that  although  the  grant  was  made 
to  the  defendant  Varnum,  yet  that  the  defendant  Draper  was  also  interested  in  the 
purchase,  and  being  at  the  time  a  governor  of  the  Almshouse,  and,  as  such,  an 
officer  of  the  corporation,  the  met  that  he  was  so  interested,  rendered  the  whole 
transaction  illegal  and  void.  It  Is  also  alleged,  and  for  the  purposes  of  this 
question,  admitted,  that  the  other  defendants  Varnum  and  Coleman,  at  the  time 
they  severally  received  their  conveyances,  knew  that  Draper  was  interested  in 
the  purchase,  and  it  is  insisted  that  they  are  therefore  not  entitled  to  protection 
as  purchasers  in  good  faith. 

The  19th  section  of  the  act  to  amend  the  charter  of  the  city  of  New  York, 
passed  April  2,  1849  (Law*  of  1849,  283),  declares  that  "  no  member  of  the  com- 
mon council,  head  of  departments,  chief  of  bureaus,  deputy  thereof,  or  clerk 
therein,  or  other  officer  of  the  corporation,  shall  be  directly  or  indirectly  interested  in 
the  purchase  of  any  real  estate,  or  other  property  belonging  to  the  corporation." 
The  same  act  provides  for  the  distribution  of  the  executive  power  of  the  corpo- 
ration, and  establishes  various  departments  in  which  such  power  is  vested. 
Among  these  is  the  Almshouse  department,  the  chief  officers  of  which  were  to 
be  called  "the  governors  of  the  Almshouse."  A  governor  of  the  Almshouse, 
therefore,  is  one  of  the  heads  of  an  executive  department  of  the  corporation, 
and  as  such  is  prohibited  from  being  in  any  way  interested  in  the  purchase  of 
real  estate  belonging  to  the  corporation. 

The  question  which  this  state  of  facts  presents  is,  what  is  the  effect  of  this 
violation  of  the  statutory  inhibition  upon  the  conveyance  by  the  corporation  to 
Varnum?  Upon  its  face,  the  transaction  is  legal.  It  is  an  executed  contract  be- 
tween competent  parties.  The  grantor  was  competent  to  convey,  and  the 
grantee  was  competent  to  purchase.  Had  the  contract  remained  executory,  per- 
haps neither  party  could  have  enforced  its  performance,  for  the  reason  that  it 
contained  an  element  of  illegality.  An  officer  of  the  corporation  was' interested 
in  the  purchase,  and  this  was  prohibited  by  law.  The  parties  to  the  contract 
denied  this,  and  yet  they  executed  it.  If  the  law  was  violated  thereby,  both 
parties  agreed  in  such  violation.    They  were  in  pari  delicto.    In  such  cases  the 
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rule  is,  potior  est  conditio  defendmtu.  Thus  where  land  is  conveyed  in  considera- 
tion of  the  composition  of  a  felony,  the  grantor  cannot  avoid  the  deed  on  the 
ground  that  the  transaction  was  illegal.  (Inhabitant*  of  Worcester  a.  Eaton, 
11  Mau.y  868 ;  1  Story1  sEq.  Jur.,  §  298.)  It  was  therefore  very  properly  conceded 
by  the  counsel  for  the  plaintiffs,  upon  the  argument,  that  the  corporation  of  New 
York  could  not  maintain  an  action  to  avoid  the  conveyance. 

The  next  and  more  important  question  is,  whether  the  action  can  he  sustained 
by  this  plaintiff?  He  is  the  owner  of  property  in  the  city  of  New  York,  which, 
in  common  with  the  property  of  thousands  of  other  citizens,  is  liable  to  taxation 
for  the  payment  of  the  debts  and  expenses  of  the  corporation. .  He  has  no  in- 
terest, legal  or  beneficial,  in  the  property  in  question.  The  relation  of  cestui  que 
trust  and  trustee  does  not  exist  between  him  and  the  corporation.  The  property, 
like  all  other  property  owned  by  the  corporation,  and  like  property  owned  by 
the  State  or  the  national  government,  was  held  upon  a  public  trust.  Those  in- 
trusted with  the  control  of  public  affaire,  whether  it  be  in  a  city,  State,  or  na- 
tion, act  under  the  obligations  of  a  duty  to  the  public,  and  are  bound  so  to 
dispose  of  the  property  committed  to  their  charge,  as,  in  their  judgment,  will 
best  subserve  the  public  interests :  what  will  best  accomplish  this  end,  it  is  for 
them  to  determine.  The  mere  subject  of  the  government,  because  he  is  liable  to 
contribute  towards  the  support  of  that  government,  Is  not  authorized  to  call  its 
officers  to  account  before  a  judicial  tribunal  for  the  manner  in  which  they  have 
discharged  their  official  trusts. 

I  am  aware  that  two  or  three  cases  have  been  decided  in  New  York  which 
seem  somewhat  to  invade  the  general  principle  to  which  I  have  referred.  In 
Christopher  v.  The  Mayor,  &c.,  of  New  York  (18  Barb.,  667),  an  injunction  was 
allowed  to  restrain  the  city  government  from  entering  into  a  contract  for  rebuild- 
ing a  market.  The  plaintiff  was  allowed  to  interfere,  to  prevent  an  illegal  con- 
tract which  would  have  the  effect  to  increase  the  city  taxes,  npon  the  ground 
that  he  was  a  tax-payer,  and  owned  land  subject  to  taxation.  The  order  was 
sustained  upon  appeal  by  the  general  term,  and  a  decision  to  the  same  effect  was 
again  made  in  De  Baum  v.  The  Mayor,  &c.,  of  New  York  (16  Barb.,  892).  The 
case  of  Milhau  v.  Sharp  (15  Barb.,  486),  and  also  Stuyvesant  v.  Pearsall  (15  Barb., 
244),  are  regarded  as  authorities  to  the  same  point ;  but  I  think  the  decisions  in 
the  latter  cases  may  be  defended  upon  less  questionable  grounds.  The  acts  which 
the  plaintiffs  sought  to  restrain  were  unlawful,  and  would  result  in  special  injury 
to  the  property  of  the  plaintiffs.  This  alone  was  sufficient  to  sustain  the  actions. 
See  Milhau  v.  Sharp  (17  Barb.,  445).  The  case  of  Brower  v.  The  Mayor,  &c,  of 
New  York  (8  Barb.,  254),  was  also  cited  by  the  plaintiff's  counsel  as  authority  in 
favor  of  his  right  to  maintain  this  action  ;  but  that  case  was  decided  upon  the 
well-settled  principle  that  one  party  may  restrain  another  from  erecting  a  nui- 
sance, when  it  will  injuriously  affect  his  own  property.  Lawrence  v.  The  Mayor, 
&c.,  of  New  York  (2  Barb.,  677),  was  decided  upon  a  kindred  principle.  Hie 
plaintiff  was  the  owner  of  property  bounded  on  a  street,  and,  as  such  owner,  was 
entitled  to  the  use  of  the  street ;  and  it  was  held  that  he  had  such  an  Interest  in 
the  street  that  he  might  maintain  an  action  to  prevent  the  corporation  from 
closing  up  any  part  of  it. 

The  case  of  Adriance  v.  The  Mayor  of  New  York  (1  Barb.,  19),  is  referred  to  by 
Mr.  Justice  Mitchell  in  his  opinion  delivered  in  De  Banm  v.  The  Mayor,  Ac.,  of 
New  York,  above  cited,  as  a  decision  in  favor  of  the  doctrine  that  a  tax-payer 
may  maintain  an  action  to  restrain  a  municipal  corporation  from  making  an 
illegal  appropriation  of  public  funds.    But  that  case  can  scarcely  be  regarded  at 
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authority  for  such  a  purpose.  It  was  undefended.  The  court,  when  the  plaintiff 
moved  for  judgment,  expressed  its  own  donbt  whether  it  had  jurisdiction  in  such 
a  matter ;  but  as  the  defendants  did  not  choose  to  oppose  it,  the  relief  asked  for 
was  granted.  It  is  worthy  of  notice,  that  the  same  judge  who  decided  that  case 
did  not  concur  in  the  decision  made  in  the  very  case  in  which  it  was  referred  to 
as  the  leading  authority. 

I  think,  therefore,  that  I  am  justified  in  saying,  that  the  only  cases  in  which 
the  right  of  a  tax-payer,  as  such,  to  maintain  an  action  for  the  mere  purpose  of 
restraining  a  municipal  corporation  from  doing  an  unlawful  thing,  which  may  by 
possibility  increase  the  amount  of  taxes  with  which  he  may  become  chargeable, 
are  those  of  Christopher  v.  The  Mayor,  &c,  of  New  York  (18  Barb.,  667),  and  De 
fiaum  v.  The  same  (16  lb.,  892),  each  of  which  cases  was  decided  by  a  divided 
court.  And  I  may  add,  that  the  doctrine  of  these  cases  seems  to  me  to  be  in 
conflict  with  the  general  principle  of  law,  that  no  private  person  can  maintain  a 
remedial  action  for  an  illegal  act  from  which  he  suffers  no  other  injury  than  that 
which  he  suffers  in  common  with  the  whole  community.  It  is  a  familiar  rule, 
that  no  person  can  maintain  an  action  for  relief  unless  he  can  show  some  special 
injury  beyond  that  which  is  suffered  by  the  public  at  large. 

Since  writing  the  above,  I  have  met  with,  and  perused  with  delight,  the  mas- 
terly argument  of  Mr.  O'Connor  in  Wetmore  v.  Story  (22 Barb.,  414),  where  the 
decisions  I  have  noticed,  and  many  others  beariifg  upon  the  same  question,  have 
been  examined,  and  the  principles  they  involve  discussed,  with  a  degree  of 
thoroughness  and  power  which  have  commanded  my  admiration.  My  own  read- 
ing has  rarely  brought  to  my  notice  so  complete  a  discussion  of  a  great  and  in- 
teresting subject  as  the  report  of  this  argument  presents. 

While  it  may  be,  that,  sitting  in  this  court,  I  am  bound  to  regard  it  as  settled 
by  authority  that  a  private  action  may  be  maintained  against  a  principal  corpo- 
ration to  restrain  an  act  which  may  be  deemed  injurious  to  the  public  interest, 
yet  I  may  be  allowed  to  say,  that  in  my  judgment  the  decision  of  the  Superior 
Court  upon  the  same  question,  In  Davis  v.  The  Mayor,  &c.,  of  New  York  (2  Duert 
663),  stands  upon  a  much  firmer  basis.  I  am  not  satisfied  with  the  doctrine,  that 
every  resident  within  the  bounds  of  a  municipal  corporation  may,  at  his  pleasure, 
call  the  authorities  of  such  municipal  government  to  account  before  a  civil  tribu- 
nal, upon  the  mere  allegation  that  he  has  contributed  to  the  Bupport  of  the  gov- 
ernment, and  apprehends  that  he  may  again  be  called  upon  to  do  so,  and  that 
those  who  have  the  management  of  the  government,  have  done,  or  are  likely  to 
do,  something  which  they  are  not  authorised  to  do,  and  which  in  the  judgment 
of  the  plaintiff  will  injuriously  affect  the  interests  of  the  community.  Such  a 
ground  of  action  was  never  before  asserted.  If  it  has  now  found  a  stand  in  this 
court,  I  will  submit  to  its  authority,  but  at  the  same  time  protest  against  extend- 
ing it  beyond  the  limits  it  has  already  secured. 

In  the  case  now  under  consideration,  the  action  is  brought,  not,  as  in  the  cases 
already  decided,  Co  restrain  an  illegal  act  on  the  ground  that  it  will  prove  inju- 
rious to  the  public  interests,  but  to  rescind  a  contract  already  executed.  The 
property  was  sold  for  a  large  price,  a  large  amount  of  the  purchase  money  was 
paid,  and  it  may  be  assumed  has  actually  passed  into  the  hands  of  the  commis- 
sioners of  the  sinking  fund ;  the  balance  has  been  satisfactorily  secured,  and  be- 
longs to  the  same  fund.  No  fraud  or  collusion  is  alleged.  It  is  faintly  asserted 
that,  at  the  time  of  commenciug  the  action,  the  property  was  of  greater  value 
than  the  price  for  which  it  was  sold.  It  is  not  pretended  that  the  city  authorities 
knew,  or  had  reason  to  believe,  that  it  was  worth  more  than  the  amount,  or  that 
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the  property  could  have  been  sold  for  any  greater  stun.  The  plaintiff  says,  indeed, 
that  some  persons  have  estimated  the  property  as  high  as  $800,000,  which  is 
nearly  double  the  amount  for  which*  it  was  sold,  but  such  an  allegation  is  worth 
but  little,  when  the  plaintiff  himself  has  not  sufficient  confidence  in  it  to  make 
the  allegation  upon  his  own  responsibility.  In  short,  to  sustain  this  action  and 
annul  the  conveyance,  the  court  must  hold,  that  although  the  sale  was  made  for 
an  adequate  price,  or  at  least  for  a  price  not  so  inadequate  as  to  furnish  any  evi 
dence  of  fraud,  and  although  the  corporation  had  the  right  to  sell  and  the  grantee 
to  purchase,  yet,  inasmuch  as  an  officer  of  the  corporation  was  interested  in  the 
purchase,  and  thus  was  guilty  of  a  technical  violation  of  law,  although  without 
any  pretence  of  collusion  or  actual  fraud,  the  transaction  is  void.  And  not  only 
this,  but  even  though  the  parties  to  the  contract  are  content  to  give  it  effect,  and 
though  all  the  citizens  of  New  York,  who  are  alike  interested  in  the  proper  ad- 
ministration of  the  affairs  of  the  corporation,  except  the  plaintiff,  are  willing  that 
the  contract,  as  it  has  been  made  and  executed,  shall  stand  unrescinded  and  un- 
challenged, yet,  that  the  plaintiff  alone,  merely  because  he  has  paid  taxes,  and 
may  again  be  called  upon  to  do  bo,  has  a  right  of  his  own  mere  motion,  against 
the  will  of  the  municipal  authorities  of  the  corporation,  and  without  the  consent 
of  the  public  expressed  in  any  manner  recognized  by  law,  to  demand  the  judg- 
ment of  this  court,  declaring  the  conveyance  void,  recalling  the  purchase  money 
already  received  by  the  commissioners  of  the  sinking  fund  and  by  them  invested 
in  the  maimer  provided  by  law,  requiring  this  money,  thus  to  be  recalled,  to  be 
paid,  not  to  the  plaintiff,  for  he  has  no  interest  in  it,  but  by  some  of  the  defend- 
ants to  other  defendants,  and  directing  the  purchasers  of  the  property,  whether 
they  are  able  to  do  so  or  not,  to  reconvey  to  the  corporation,  with  covenants 
against  their  own  acts,  and  free  from  incumbrances.  8uch  a  judgment,  to  quote 
the  emphatic  language  of  Mr.  Justice  Roosevelt,  in  De  Baum  v.  The  Mayor,  Ac., 
of  New  York,  would  indeed  be  "  an  unheard-of  remedy"  applied  to  "  an  unkaarfof 
grievance."  It  seems  to  me,  that  it  needs  but  to  consider  the  character  of  the  re- 
lief which  must  be  given,  if  the  action  is  sustained  at  all,  to  see  that  the  plaintift 
has  not,  by  his  complaint,  presented  a  oase  which  entitles  him  to  any  relief.  I  am 
of  opinion,  therefore,  that  the  order  of  the  special  term  should  be  reversed,  and 
that  the  demurrers  to  the  complaint  should  be  allowed,  but  with  liberty  to  the 
plaintiff  to  amend  his  complaint  within  twenty  days  after  service  of  this  decision, 
upon  payment  of  the  costs  upon  the  demurrers ;  and  this  appeal  to  be  taxed  by 
the  clerk  of  this  court  in  New  York.  • 
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CEOPSEY  a.  SWEENEY. 

Supreme  Court,  First  District;  General  Term,  June,  1858. 

Cause  of  Aotton. — Pleading. 

One  who  rendered  services  in  the  supposed  relation  of  lawful  wife,  cannot,  on 
discovering  that  the  marriage  was  void,  recover  for  them  on  an  implied  promise 
to  pay  for  them. 

The  Code  has  not  created  any  new  causes  of  action. 

Of  the  rules  of  pleading  under  the  Code,  in  an  action  founded  on  an  implied 
iBtumpait 

Appeal  from  an  order  overruling  demurrer  to  complaint. 

This  was  an  action  arising  out  of -the  following  facts,  as  alleged 
in  the  complaint. 

On  the  25th  of  August,  1821,  the  marriage  ceremony  was 
solemnized  in  due  form  between  the  plaintiff,  Eliza  Ann  Crop- 
sey— then  Eliza  Ann  Everett — and  James  Eidgeway,  the  de- 
fendant's intestate.  At  the  time  of  this  marriage,  the  plaintiff 
believed  that  James  Eidgeway  was  free  to  marry,  and  that  they 
were  lawfully  married. 

In  September  of  the  same  year,  a  few  weeks  after  this  mar- 
riage, a.  former  wife  of  James  Eidgeway,  to  whom  he  was 
'  married  in  1812,  and  from  whom  he  had  separated  in  1815,  and 
who  was  still  living,  commenced  proceedings  in  the  then  Court 
of  Chancery  of  this  State,  against  him,  for  a  divorce,  on  the 
ground  of  adultery  on  his  part,  in  contracting  this  second  mar- 
riage, the  marriage  with  the  plaintiff.  In  that  action  she  ob- 
ained  a  decree. 

The  plaintiff  and  James  Eidgeway,  now  supposing  that  no 
impediment  remained  to  their  lawful  union,  the  marriage  cere- 
mony was  a  second  time  solemnized  between  them  in  the  year 
1825,  and  they  continued  to  live  together  until  1847,  when  Mr. 
Eidgeway  died,  leaving  her  and  eight  children  surviving. 

Mr.  Ridge  way  was  a  carpenter  and  builder,  and  was  worth, 
at  the  time  of  the  first  marriage,  about  $1000.  By  economy 
and  good  management,  in  which  he  was  assisted  by  the  plaintiff, 
who  8uppose(i  herself  to  be  his  wife,  and  who  labored  with  her 
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own  bands,  in  addition  to  her  household  duties,  to  procure  the 
means  for  household  expenses,  his  means  were  largely  increased, 
and  he  gradually  accumulated  a  fortune,  which  amounted,  at 
the  time  of  his  death,  to  more  than  $150,000. 

It  appeared  that  Kidgeway  had  been  married  once  before  the 
marriage  which  had  been  dissolved  by  a  decree  of  divorce,  and 
that  descendants  of  both  of  these  marriages  were  living;  and 
on  his  death  they  claimed  the  whole  of  his  estate,  as  his  only 
next  of  kin. 

The  complaint  alleged  that  the  plaintiff's  services  rendered 
thus  while  standing  in  the  supposed  relation  of  wife  to  Mr. 
Ridgeway,  were  worth  to  him  $40,000,  and  demanded  judg- 
ment for  that  sum. 

The  defendant  demurred,  assigning,  among  other  grounds,  the 
following :  "  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

The  issue  upon  the  demurrer  was  tried  at  a  special  term 
in  April,  1855,  and  in  May  a  decision  was  rendered  overruling 
the  demurrer.    The  defendant  appealed  to  the  general  term. 

By  the  Court.* — Sutherland,  J. — Unless  the  Code,  by  abol- 
ishing the  distinction  between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  such  actions  and  suits,  and  of  pleadings  there- 
tofore existing,  intended  to  initiate,  and  has  initiated,  new  prin- 
ciples of  law  by  which  a  class  of  rights  and  of  wrongs,  not  before 
the  proper  subjects  of  judicial  investigation  and  remedy,  can 
now  be  judicially  investigated  and  remedied,  the  facts  stated  in 
the  plaintiff's  complaint  in  this  action  do  not  constitute  a  cause 
of  action,  and  the  demurrer  of  the  defendant  to  that  complaint 
is  well  taken. 

I  am  not  aware  that  any  one  has  ever  claimed  for  the  Code, 
or  charged  against  the  Code,  a  mission  or  purpose  so  bold,  novel, 
sweeping,  and  dangerous. 

It  cannot  be  supposed  that  the  abolition  in  words  of  the  dis- 
tinction between  actions  at  law  and  suits  in  equity  by  the  Code 
was  intended  to  break  up  the  well-settled  fundamental  prin- 
ciples of  limits  of  common  law  and  equitable  jurisdiction,  and 
open  to  courts,  as  proper  subjects  of  judicial  discretion,  a  class 
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of  moral  wrongs  or  misfortunes  not  before  the  legitimate  sub- 
jects of  legal  or  eqni table  investigation  or  redress. ' 

Nor  can  it  be  supposed  that  the  abolition  of  the  forms  of 
actions  was  intended  to  create  or  justify  novel  and  unprece- 
dented causes  of  action. 

Although  the  form  of  the  action  of  assumpsit  and  of  the 
pleadings  therein  has  been  abolished,  yet  the  obligation  of  con- 
tracts, and  the  distinction  between  an  express  and  an  implied 
assumpsit,  remain ;  and  notwithstanding  the  Code,  in  a  large 
class  of  cases  now  as  before  the  Code,  it  is  only  on  the  theory  of 
an  implied  assumpsit,  "  inferred  from  the  conduct,  situation,  or 
mutual  relations  of  the  parties,"  that  justice  can  be  enforced, 
and  the  performance  of  a  legal  duty  compelled. 

It  is  no  longer  necessary,  and  perhaps  not  even  proper,  in 
such  a  case,  for  the  plaintiff  to  allege  in  his  complaint  any 
promise  on  the  part  of  the  defendant ;  but  he  must  state  facts, 
which,  if  true,  according  to  well-settled  principles  of  law,  would 
have  authorized  him  to  allege,  and  the  court  to  infer,  a  promise 
on  the  part  of  the  defendant  before  the  Code. 

The  form  of  assumpsit  is  no  longer  necessary,  nor  perhaps 
even  proper,  in  such  a  case ;  but  facts  sufficient  to  raise  it,  and 
to  put  it  on  paper,  were  it  lawful  to  do  so,  are  still  necessary. 

It  follows,  from  what  has  been  said,  that  the  principal  ques- 
tion raised  by  the  demurrer  in  this  case  is,  there  being  no  ex- 
press promise  pretended  or  alleged  in  the  complaint,  whether 
the  law  implies  a  promise- from  the  facts  therein  stated. 

The  action  is  for  services  rendered  by  the  plaintiff  for  James 
Ridge  way  in  his  lifetime,  while  the  plaintiff  was  standing  in  the 
supposed  relation  of  wife. 

It  is  alleged  in  the  complaint  that  the  marriage  ceremony 
was  solemnized  in  due  form  of  law  between  the  plaintiff  and 
James  Eidgeway  in  1821,  she  believing  that  they  were  lawfully 
married,  and  living  and  cohabiting  with  him  as  his  wife ;  that 
on  or  about  the  15th  of  September,  1821,  proceedings  were  in- 
stituted in  the  Court  of  Chancery  of  this  State  against  James 
Ridge  way  for  divorce  by  Catharine  Ridgeway,  to  whom  he  had 
been  married  under  the  name  of  Catharine  Dob,  in  the  year 
1812,  and  from  whom  he  had  separated  in  1815;  that  on  or 
about  the  13th  day  of  June,  1822,  a  decree  was  made  dissolving 
the  marriage  between  the  said  Catharine  and  James ;  that  about 
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the  summer  of  1825,  the  marriage  ceremony  was  again  solem- 
nized in  due  form  of  law  between  the  said  plaintiff  and  the  said 
James  Kidgeway ;  that  before  an'd  at  the  time  of  the  ceremony 
of  marriage  in  1825,  the  plaintiff  was  informed,  and  believed, 
that  the  said  James  Kidgeway  was  competent  to  contract  mar- 
riage with  the  plaintiff  and  that  the  plaintiff  believed  that  the 
marriage  was  valid,  until  after  the  death  of  James  Kidgeway ; 
that  from  the  time  of  the  first  marriage  ceremony  until  James 
Bidgeway's  death  in  1847,  the  plaintiff  and  the  said  James  lived 
and  cohabited  together  as  husband  and  wife,  and  were  known 
and  reputed  as  such;  that  at  the  time  of  the  first  marriage 
ceremony,  James  Kidgeway  was  a  carpenter,  and  possessed  of 
property  not  exceeding  $1000  in  value ;  that  the  plaintiff,  in 
addition  to  her  ordinary  household  duties,  and  the  usual  care 
and  management  of  the  domestic  affairs  of  James  Kidgeway, 
labored  to  promote  the  success  of  his  undertakings  and  to  pro- 
cure the  means  of  defraying  the  household  expenses,  and  in  the 
conduct  and  management  of  the  domestic  affairs  practised  the 
utmost  economy;  that  the  said  James  was  successful  in  his 
business  and  accumulated  a  fortune,  which  at  the  time  of  his 
death  amounted  to  $150,000 ;  that  during  the  entire  period  the 
plaintiff  so  lived  and  cohabited  with  James  Kidgeway  she  had 
the  entire  management  of  his  domestic  affairs,  and  labored,  by 
industry,  economy,  care,  and  attention  to  her  duties,  to  promote 
his  interests  and  success ;  and  that  it  was  owing  to  her  efforts 
that  he  was  enabled  to  accumulate  «o  much  property;  that 
during  the  same  period  she  bore  unto  him  twelve  children, 
eight  of  whom  are  living ;  that  prior  to  the  marriage  of  James 
Kidgeway  with  Catharine  Dob,  he  had  once  been  married,  and 
had  issue  by  both  marriages ;  that  one  child,  Eliza  Ann,  wife 
of  Jeremiah  Kowland,  and  one  grandchild,  George  W.  Kidge- 
way, surviving  issue  of  his  deceased  son  Joseph,  the  issue  of  his 
first  marriage ;  and  one  grandchild,  the  sole  surviving  issue  of 
a  daughter  by  his  second  marriage,  claim  to  be  the  only  lawful 
heirs  of  James  Kidgeway,  and  entitled  to  his  estate. 

The  plaintiff  claims  that  the  services  rendered  by  her  to  James 
Kidgeway,  in  and  about  the  management  of  his  household  affairs, 
and  otherwise,  as  in  the  complaint  set  forth,  were  rendered  at  his 
request,  and  were  reasonably  worth  $40,000,  and  demands  judg- 
ment for  that  sum,  with  interest  from  November  21st,  1847. 
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It  is  not  alleged  in  the  complaint  that  James  Ridge  way,  in 
his  lifetime,  ever  knew  or  supposed,  after  the  last  marriage 
ceremony,  that  the  plaintiff  was  not  his  lawful  wife ;  nor  is  it 
alleged  that  when  his  first  supposed  marriage  with  the  plaintiff 
took  place,  that  he  knew  that  his  wife  Catharine  was  living,  and 
he  unable  to  contract  a  legal  marriage  with  the  plaintiff. 

No  doubt,  from  the  time  of  the  first  marriage  ceremony  to 
the  institution  of  the  suit  for  divorce,  and  from  the  time  of  the 
second  marriage  ceremony  until  his  death,  James  Ridgeway  and 
the  plaintiff  both  supposed  they  were  lawfully  married,  and  that 
he  lived  and  died  supposing  the  plaintiff  was  his  lawful  wife. 

Now  after  his  death,  upon  the  assumption  that  his  supposed 
marriage  was  not  legal,  will  the  law  permit  us  or  authorize  us 
to  turn  this  supposed  relation  of  husband  and  wife  into  the  rela- 
tion of  master  and  servant,  and  thus  infer  or  imply  a  promise 
on  the  part  of  James  Eidgeway,  in  his  life,  to  pay ,  and  an  ex- 
pectation on  the  part  01  the  plaintiff  to  receive  pay,  for  the 
services  rendered  by  the  plaintiff  while  so  standing  in  the  sup- 
posed relation  of  husband  and  wife  ?  The  very  ground  upon 
which  the  plaintiff's  case  appeals  so  strongly  to  the  sympathies 
of  the  court,  forbids  any  such  fiction,  inference,  or  implication. 
Her  own  story  (no  doubt  truthful)  of  her  long  devoted  faithful 
love  and  services  as  a  wife  and  mother,  will  not  permit  us  to 
Bay  that  she  is  legally  entitled  to  receive  pay  for  those  services 
as  a  servant. 

True,  the  law  will  not  presume  that  work  or  labor  performed 
as  a  servant  or  laborer  were  voluntary,  and  performed  without 
any  view  to  compensation,  but  the  law  cannot  presume  that  the 
domestic  and  household  work  and  services  of  a  wife  for  a  hus- 
band  are  performed  with  the  view  to  pay  as  a  servant  or  laborer. 
The  law  would  do  injustice  to  the  plaintiff  herself  by  implying 
a  promise  to  her  to  pay  for  these  services ;  and  respect  for  the 
plaintiff  herself,  as  well  as  for  the  law,  compels  us  to  infer  and 
hold  that  these  services  were  performed,  not  as  a  servant  with 
a  view  to  pay,  but  from  higher  and  holier  motives,  and  thus, 
therefore,  her  complaint  does  not  constitute  any  cause  of  action. 

The  order  of  the  special  term  overruling  the  demurrer  must 
be  reversed,  and  the  defendant  must  have  judgment  on  the 
demurrer. 
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Supreme  Court,  Sixth  District;  General  Term, 

Corporation. — Pleading. 

An  individual  banker  eommenoing  and  carrying  on  boaine* 
Banking  Act  of  1888,  and  the  acts  amending  tbe  aame,  is  t 

As  such  he  may  assume  a  corporate  name,  as  well  as  migl 
several  persons. 

An  action  by  such  banker  upon  a  cause  of  action  accruir 
properly  brought  in  the  corporate  name. 

The  allegation  of  the  corporate  character  of  the  plaintiff  i 
allegation  of  a  fact  constituting  the  plaintiff's  cause  of  f 
a  fact  to  show  his  legal  capacity  to  sue ;  and  the  objectior 
capacity  is  not  alleged  is  waived,  if  not  taken^by  demurrer. 

It  Memi,  that  if  the  plaintiff  sues  in  a  corporate  name,  bu 
his  corporate  character,  the  complaint  is.  demurrable  up< 
shows  upon  its  face  that  the  plaintiff  has  not  legal  capacity 

To  put  the  plaintiff  to  proof  of  his  corporate  capacity  in  si 
denial  is  not  sufficient,  but  the  answer  must  deny  the 
corporation. 

Appeal  from  a  judgment  rendered  upon  trial  before  a  judge 

at  special  term. 

» 

This  was  a  creditor1*  action  brought  by  Charles  Cook,  an  in- 
dividual banker,  under  his  corporate  name  of  the  Bank  of 
Havana,  against  G.  C.  Wickham,  who  was  his  judgment  debtor, 
and  Martha  Wickham,  his  wife,  and  certain  others,  who  were 
transferees  of  property  belonging  to  Wickham. 

The  plaintiff  had  recovered  a  judgment  against  the  defendant^ 
George  0.  Wickham,  for  the  sum  of  $5022.84,  on  the  8th  day . 
of  January,  1852.  Upon  which  an  execution  against  the 
property  of  said  Wickham  had  been  duly  returned  wholly  un- 
satisfied. The  object  of  this  action  was  to  set  aside  as  fraudu- 
lent a  deed  of  several  lots  of  land  in  Tompkins  county,  which 
was  executed  by  the  defendants  Wickham  and  wife,  to  the  de- 
fendant Magee,  on  the  29th  day  of  November,  18#lV  Also  to 
set  aside  as  fraudulent  a  sale  of  personal' -property*  made  at  the 
same  time  by  Wickham  to  Magee.    Also  to  set  aside  as  fraudu- 


NEW-YORK.  135 


'     '  1  

T/  "  r       //«»/  ^  Bank  of  Havana  a.  Wickham. 


jtl 


/' 


'J'"'*/,' 


leed  of  a  portion  of  said  land,  and  a  conveyance  of  a 
of  said  personal  property  executed  at  the  same  time  by 
to  the  defendant  Waddell,  in  trust  for  the  defendant 
Wickham.    The  plaintiff  demanded  judgment,  that  the 
1  personal  property  so  conveyed  and  transferred  as  afore- 
declared  liable  to  pay  the  plaintiff's  judgment  against 
.m,  or  that  the  plaintiff's  judgment  against  Wickham  be 
it  of  any  money  due  to  Magee  or  the  Stueben  County 
rom  any  persons  to  whom  the  land  had  been  contracted 
>ld  by  Magee.     Also  for  such  other  relief  as  might  be 

indebtedness  upon  which  the  plaintiff's  judgment  against 
am  waa  recovered,  existed  prior  to  the  date  of  the  deed 
jee,  and  Magee  knew  of  such  indebtedness  at  the  time 
3ds  and  transfers  were  executed.    Wickham,  at  the  same 
e  made  the  deed  to  Magee,  was  insolvent,  and  was  justly 
ed  to  the  latter  in  the  sum  of  $1500,  and  to  the  Steuben 
>T  Bank,  of  which  Magee  was  president,  in  the  sum  of 
0.    Magee  took  that  portion  of  the  land  and  personal 
7  which  he  retained  in  satisfaction  of  the  debts  due  to 
d  the  Steuben  County  Bank  from  Wickham,  Magee  pay- 
ing the  debt  to  the  bank.    Mrs.  Wickham  had  a  contingent 
right  of  dower  in  the  lands,  and  Bhe  joined  in  the  deed  to 
.  Magee.    But  the  latter  in  consideration  thereof  immediately 
transferred  to  the  defendant  Waddell,  in  trust  for  Mrs.  Wick- 
,  ham,  a  portion  of  the  personal  property  he  received  from  her 
husband,  and  he  also  at  the  same  time  conveyed  to  Waddell  in 
trust  for  Mrs.  Wickham  about  70  acres  of  the  land.    The  de- 
fendants Graham,  Ely,  Smith,  and  Matthews  had  taken  con- 
tracts or  deeds  for  portions  of  the  land  from  Magee,  prior  to 
.  the  commencement  of  this  action. 

The  defendants  interposed  separate  answers  to  the  complaint. 
The  complaint  began  thus:  "The  Bank  of  Havana,  the*  plain- 
tiff in  this  suit."  There  was  no  direct  allegation  in  the  complaint 
that  the  plaintiff  is  a  corporation^  or  that  the  plaintiff  has  legal 
capacity  to  sue.  Nor  was  the  title  of  any  act,  or  the  date  of  the 
passage  of  any  act  referred  to  in  the  complaint,  by  or  under 
which  the  plaintiff  claims  to  have  a  legal  existence.  Neither 
Magee  nor  Wickhftnr  specifically  denied  in  his  answer  that  the 
plaintiff  was  a  corporation ;  nor  did  either  of  them  allege  that 
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tbe  plaintiff  had  not  legal  capacity  to  sue.  But  they  severally 
denied  all  allegations  in  the  complaint  of  fraud,  and  gave  their 
versions  in  their  answers  of  the  transactions  complained  of. 

The  action  was  tried  at  a  special  term  of  the  court,  held  in 
Tompkins  county  in  December,  1853.  Much  evidence  was 
given  upon  the  question  of  fraud  in  the  transactions,  and 
several  exceptions  were  taken  touching  the  admissibility  of 
evidence.  The  certificate  of  the  superintendent  of  the  bank 
department  given  in  evidence  upon  the  trial,  showed  that  Charles 
Cook  was  an  individual  banker  at  Havana,  N".  Y.,  under  the 
general  banking  law  of  1838 ;  and  that  he  did  his  business  as 
such  banker  in  and  by  the  name  of  "  The  Bank  of  Havana." 
The  judge  dismissed  the  complaint  as  to  all  of  the  defendants,, 
except  Magee  and  George  C.  Wickham,  for  the  reason  stated  by 
him,  that  the  plaintiff  had  failed  to  prove  itself  a  corporation 
with  power  to  sue,  such  defendants  having  put  that  fact  in 
issue.  But  he  held  that  the  defendants  Wickham  and  Magee 
had  not  by  their  answers  denied  the  plaintiff's  corporative  ca- 
pacity to  sue,  and  had  therefore  admitted  such  capacity. 

The  judge  found  that  the  value  of  the  real  and  personal  estate 
which  Wickham  conveyed  to  Magee  on  the  29th  day  of  No- 
vember, 1851,  was  $18,000.  That  the  value  of  that  portion  of 
said  real  and  personal  estate  which  Magee  conveyed  to  Wad- 
dell  in  trust  for  Mrs.  Wickham,  was  $4500 ;  that  the  same  was 
of  greater  value  than  Mrs.  Wickham's  contingent  right  of 
dower  in  the  whole  real  estate  that  Wickham  and  wife  conveyed 
to  Magee ;  that  the  inducement  held  out  to  Wickham  by  Magee 
to  convey  the  property  to  the  latter,  and  which,  in  fact,  caused 
Wickham  to  make  such  conveyance,  was  the  promise  of  Magee 
that  he  would  not  strip  him  of  all  his  property,  but  that  he 
would  so  fix  it  that  Wickham  should  have  a  living  out  of  the 
same.  That  the  conveyance  of  a  portion  of  the  property  by 
Magee  to  Waddell,  in  trust  for  Mrs.  Wickham,  was  made  for 
the  purpose,  and  with  the  intent  to  secure  the  same  for  the  use 
of  her  husband,  and  to  place  the  same  beyond  the  reach  of  the 
plaintiff.  That  the  conveyance  of  the  entire  property  from 
Wickham  to  Magee  was  made  and  received  with  intent  to 
hinder,  delay,  and  defraud  the  plaintiff,  and  that  sufficient 
moneys  had  come  to  the  hands  of  Magee  from  a  resale  of  such 
property  to  pay  the  claim  of  the  plaintiff. 
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It  is  unnecessary  to  farther  notice  the  finding  of  the  judge 
upon  the  facts.  He  adjudged  and  determined,  as  a  conclusion 
of  law,  that  the  conveyance  of  the  property  from  Wiekham  to 
Magee  was  fraudulent  and  void ;  and  that  Magee  and  Wiek- 
ham pay  to  the  plaintiff  the  amount  of  the  plaintiff's  judgment 
against  Wiekham,  with  interest  thereon,  afcd  the  costs  of  this 
suit  as  against  them. 

Wiekham  and  Magee  took  exceptions  to  the  finding  of  the 
judge  upon  questions  of  fact;  also  to  his  finding  the  aforesaid 
conclusion  of  law. 

Judgment  was  entered  for  costs  against  the  plaintiff  in  favor 
of  all  the  defendants  except  Wiekham  and  Magee ;  and  in  favor 
of  the  plaintiff  against  Wiekham  and  Magee  for  the  amount 
due  upon  the  plaintiff's  judgment  against  Wiekham  ($6217.03), 
and  $429.42  costs ;  in  all,  $6646.45. 

Wiekham  and  Magee  appealed  from  the  judgment  against 
them  to  the  general  term. 

David  Rvmisey,  for  the  appellants. 
S.  A.  Foot)  for  respondent. 

Bt  the  Coubt. — Baloom,  J.* — "  The  Bank  of  Havana"  is  the 
name  in  which  Charles  Cook,  an  individual  banker,  carries  on 
the  business  of  banking  at  Havana,  N.  Y.,  under  "  An  act  to 
authorize  the  business  of  banking,"  passed  April  18,  1838,  and 
the  several  acts  amending  the  same.  The  certificate  of  the 
superintendent  of  the  bank  department,  that  was  given  in  evi- 
dence upon  the  trial,  states  that  Cook  commenced  the  banking 
business  as  an  individual  banker  at  Havana  in  1851,  under  the 
aforesaid  acts.  Is  the  plaintiff  a  corporation?  The  appellants' 
counsel  contends  the  plaintiff  is  not  a  corporation,  and  there- 
fore has  no  legal  capacity  to  sue.  It  is  now  well  settled  that 
banking  associations  formed  under  the  aforesaid  acts  are  moneyed 
corporations.  (Gillet  a.  Moody,  3  Comst.,  479 ;  see  Const., 
Art  8,  section  3.)  By  chapter  340  of  the  Laws  of  1848,  indv 
vidual  bankers  are  declared  to.  be  "  banks  of  discount  and  de- 
posit, as  well  as  of  circulation ;"  and  every  report  directed  to 
be  made  by  any  law,  from  an  individual  banker,  must  be  veri- 
^"^^™~^*~  — ^ ^ — ^^— ^— ^^~  <      — ^ » 

*  Present,  Gray,  Masoji,  and  Baloom,  JJ.* 
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fied  by  the  oath  of  his  president  and  cashier.  The  term  associa- 
tion is  made  to  include  every  individual  doing  business  alone 
for  some  purposes  under  the  banking  laws.  (Chap.  437,  Laws  of 
1849.)  Individual  bankers  are  required  to  have  fixed  and 
designated  locations  for  the  transaction  of  the  usual  banking 
business.  (Chap.  34t),  Laws  0/*1848.)  And  unless  they  are  cor- 
porations it  is  difficult  to  see  how,  in  case  of  their  insolvency, 
the  constitution  gives  the  holders  of  their  bills  preference  in 
payment  over  all  their  other  creditors.  (See  Const ,  Art.  8.)  They 
are  taxed  in  the  same  manner,  and  to  the  same  extent,  that 
banking  associations  are.  They  are  not  entitled  to  any  reduc- 
tion in  the  assessment  of  their  banking  capital  for  their  debts. 
(Laws  (/1847,  vol.  2,  p.  521,  §  4,  chap.  419.) 

After  a  careful  examination  of  the  statutes  authorizing  and 
regulating  the  business  of  banking,  I  have  come  to  the  conclu- 
sion that  an  individual  banker  is  a  "  corporation  sole.*'  There 
is  no  express  declaration  in  any  statute  to  this  effect,  but  indi- 
vidual bankers  are  clothed  by  statute  with  legal  capacities  and 
advantages  which,  as  natural  persons,  by  the  .common  law  they 
could  not  have  ;  and  a  no  particular  form  of  words  is  requisite 
to  create  a  corporation."  (2  Kent's  Com.,  276.)  Kent  says: 
u  A  corporation  sole  consists  of  a  single  person,  who  is  made  a 
body  corporate  and  politic,  in  order  to  give  him  some  legal 
capacities  and  advantages,  and  especially  that  of  perj>etuify, 
which  as  an  individual  person  he  could  not  have.  A  bishop, 
dean,  parson,  and  vicar  are  given  in  the  English  books  as  in- 
stances of  sole  corporations."  (2  Kent's  Com.,  273.)  Perpetuity 
is  not  absolutely  necessary  to  make  an  association,  or  a  single 
person  a  corporation.  The  existence  of  a  corporation  may  be 
limited  to  any  number  of  years,  or  to  the  life  of  a  person; 
therefore,  what  Kent  says  about  perpetuity  being  a  legal  ca- 
pacity or  advantage  possessed  by  an  individual  when  a  corpora- 
tion sole,  has  no  controlling  force.  The  statute  prohibiting  in- 
dividual bankers  from  selling  or  transferring  the  business  of 
thanking  upon  the  securities  deposited  by  them,  was  not  passed 
until  after  this  action  was  tried.  {Laws  of  1854,  p.  554,  §  9.) 
"  As  a  general  rule,  a  fee  will  not  pass  to  a  corporation  sole 
without  the  word  successor,  and  it  will  continue  for  the  life  only 
of  the  individual  clothed  with  the  corporate  character."  (2  Kent's 
Com.,  273 ;  MBlacketone'*  Com.,  431.)    This  was  the  common- ' 
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law  rule,  but  it  has  been  changed  by  statute  in  this  State. 
(1  Rev.  Stats.;  748,  §1 ;  Nicoll  a.  The  New  York  and  Erie  R  R. 
Co.,  2  Kern.,  181.) 

If  an  individual  banker  is  a  corporation  sole,  there  can  be  no 
more  objection  to  such  banker  taking  any  corporate  name  he 
shall  choose  to  adopt,  or  to  Mr.  Cook  being  a  corporation  by 
the  name  of  "  The  Bank  of  Havana,9'  than  there  is  to  an  in- 
dividual being  a  corporation  by  the  name  of  bishop,  dean,  par- 
son, or  vicar,  which,  as  has  been  seen,  is  allowable  under  the 
English  law.  If  these  are  correct  conclusions,  the  proof  es- 
tablished the  plaintifPs  legal  capacity  to  sue ;  and  this  action 
was  properly  brought  in  the  name  by  which  Mr.  Cook  transacts 
his  banking  business.  There  was  no  necessity  for  bringing  it  in 
Mr.  Cook's  name,  as  president  of  the  Bank  of  Havana.  (The 
People  a.  Assessors  of  Watertown,  1  Hill,  621 ;  Gillet  a.  Moody, 
3  Comst.,  486 ;  Const.,  Art.  8,  §  3 ;  1  Rev.  Stats.,  599,  §  1 ; 
The  East  River  Bank  a.  Judah,  10  Row.  Pr.  R.,  135.) 

But  suppose  the  proof  failed  to  establish  that  the  plaintiff  is  a 
corporation,  the  question  arises,  was  the  judge  right  in  holding 
that  the  appellants  by  not  denying  in  their  answers  the  corporate 
capacity  of  the  plaintiff  to  sue,  thereby  admitted  snch  capacity? 
This  would  clearly  be  so,  had  there  been  a  direct  allegation  in 
the  complaint  that  the  plaintiff  was  a  corporation.  {Code,  §  168.) 
The  only  statement  in  the  complaint,  aside  from  the  title  of  the 
action,  which  imports  that  the  plaintiff  is  a  corporation,  is  in 
these  words,  viz.:  "The  Bank  of  Havana,  the  plaintiff  in  this 
suit."  Is  this  a  sufficient  averment  to  show  the  plaintiff  has 
legal  capacity  to  sue  ?  The  Jlevised  Statutes  provide  that,  "  in 
actions  by  or  against  any  corporation  created  by  or  under  any 
law  of  this  State,  it  shall  not  be  necessary  to  recite  the  act  or 
acts  of  incorporation,  or  the  proceedings  by  which  such  corpora- 
tion was  created,  or  to  set  forth  the  substance  thereof,  but  the 
same  may  be  pleaded  by  reciting  the  title  of  snch  act,  and  the 
date  of  its  passage."  (2  Rev.  Stats.,  459,  §  13.)  Section  471  of 
the  Code  declares  that  the  second  part  thereof,  which  prescribes 
the  manner  of  pleading  in  actions,  shall  not  affect  "any 
statutory  provisions  relating  to  actions  not  inconsistent  with  this 
act,  and  in  substance  applicable  to  the  actions  hereby  provided." 
Mr.  Justice  Mitchell  has  held  that  "  banks  created  under  the 
general  banking  law,  when  suing  should  recite  the  title  of  the 
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act,  and  the  date  of  its  passage  under  which  proceedings  were 
had  for  its  incorporation."  (Johnson,  President,  <fec.  a.  Kemp, 
11  How.  Pr.  E.y  186 ;  see,  also,  Bank  of  Lowville  a.  Edwards, 
lb.,  216.)  And  I  am  of  the  opinion  he  has  given  the  correct 
construction  to  the  statute  above  quoted,  when  questions  as  to  the 
correctness  of  pleadings  under  it  are  properly  raised  by  demurrer. 
(See  Onondaga  County  Bank  a.  Carr,  17  Wend.)  443.)  Now 
assuming  that  the  complaint  in  this  action  should  have  recited 
the  title  of  the  act,  and  the  date  of  its  passage,  under  which 
the  plaintiff  claims  to  have  a  legal  existence,  then  the  complaint 
upon  its  face  does  not  show  that  the  plaintiff  has  legal  capacity 
to  sue.  And  as  section  144  of  the  Code  has  been  construed, 
the  complaint  shows  upon  its  face  that  the  plaintiff  had  not 
legal  capacity  to  sue,  and  for  this  cause  was  demurrable.  (11 
How.  Pr.  i?.,  186 ;  i&.,  216.)  This  construction  of  section  144 
of  the  Code  is  probably  based  upon  the  assumption  that  the 
complaint  is  presumed  to  show  all  the  legal  capacity  to  sue  that 
a  plaintiff  has  ;  and,  therefore,  when  such  legal  capacity  to  sue 
does  not  appear  from  the  complaint,  it  is  deemed  to  show  affir- 
matively that  the  plaintiff  does  not  possess  any  legal  capacity 
to  sue.  By  the  same  authorities  the  complaint  in  this  action 
was  not  demurrable  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  (11  How.  Pr.  i?.,  216.) 
But  it  could  have  been  objected  to  by  demurrer  for  the  reason 
that  it  appears  upon  the  face  thereof,  that  the  plaintiff  has  not 
legal  capacity  to  sue.  {Code,  §  144,  subd.  2 ;  11  How.  Pr.  i?., 
186 ;  lb.)  216.)  As  the  appellants  took  no  objection  by  de- 
murrer, or  answer  that  the  plaintiff  had  not  legal  capacity  to 
sue,  by  sections  147  and  148  of  the  Code  they  are  u  deemed 
to  have  waived  the  same."  Had  it,  however,  been  necessary  to 
set  forth  in  the  complaint  that  the  plaintiff  is  a  corporation,  to 
make  the  complaint,  "  state  facts  sufficient  to  constitute  a  cause 
of  action,"  then  the*  defendant  could  have  taken  advantage  of 
the  defect  in  the  complaint  upon  the  trial.  (Code,  §  148.)  Bat 
the  capacity  of  the  plaintiff  to  sue  has  been  held  to  be  inde- 
pendent of  the  cause  of  action.    (11  How.  Pr.  R.,  216.) 

Again,  if  the  decision  in  the  Bank  of  Lowville  against  Ed- 
wards (11  How.  Pr.  B.)  216),  is  to  be  upheld,  the  complaint  in 
this  action  states  facts  sufficient  to  constitute  a  cause  of  action, 
although  it  does  not  recite  the  title  of  the  act  and  the  date  of  its 
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passage  tinder  which  proceedings  were  had  for  the  plaintiff's 
incorporation.  Upon  this  assumption  it  was  not  necessary  for 
the  plaintiff  to  proYe  its  corporate  existence  on  the  trial.  Prior 
to  die  Revised  Statutes  such  proof  was  necessary  where  the 
general  issde  alone  was  pleaded.  (8  J.  i?.,  378 ;  2  Cowen,  778 ; 
7  Wend.)  540.)  But  by  such  statutes  it  is  provided,  "  In  suits 
brought  by  a  corporation  created  by  or  under  any  statute  of 
this  State,  it  shall  not  be  necessary  to  prove  on  the  trial  of  the 
cause  the  existence  of  such  coloration,  unless  the  defendant 
shall  have  pleaded  in  abatement  or  in  bar,  that  the  plaintiffs 
are  not  a  corporation?  (2  Rev.  Stats.,  458,  §  3.)  This  statute 
is  still  in  force,  and  it  is  applicable  to  actions  under  the  Code. 
(Code,  §471.)  Had  the  appellants  in  their  answers  denied  each 
and  every  allegation  in  the  complaint,  the  plaintiff  would  not 
have  been  obliged  to  show  its  corporate  existence.  To  put  the 
plaintiff  to  proof  of  that  fact,  the  defence  of  nul  tid  car- 
poration  must  be  set  up  by  answer.  The  case  of  The  Pro- 
prietors of  the  Common  and  Undivided  Land  and  Meadows  of 
Southhold  a.  Horton  (6  SHI,  501),  relied  upon  by  the  appel- 
lants' counsel,  does  not  establish  a  different  proposition.  That 
was  an  ejectment  suit,  in  which,  by  the  statute  then  in  force,  a 
defendant  might  demur  to  the  declaration,  or  "  plead  the  gen- 
eral issue  'only?  (2  Rev.  State.,  306,  §  22  ;  see  17  Wend.,  443  ; 
1  Dmio,  462.) 

There  is  sufficient  unexceptionable  evidence  in  the  case  to 
sustain  the  finding  of  the  justice  upon  the  questions  of  fact. 
The  judgment  of  the  special  term  should  therefore  be  affirmed, 
with  costs. 

Mason,  J.,  concurred. 

Gray,  J.,  expressed  no  opinion  in  the  case. 

Judgment  affirmed  with  costs. 
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HARPER  a.  RAYMOND, 
New  York  Superior  Court ;  General  Term^  Aprils  1858. 

Construction  op  Contracts. — Parties. — Evidence. 

The  articles  of  an  unincorporated  Joint  Stock  Association  provided  in  substance, 
that  either  of  the  associates  might  sell  any  of  his  shares  of  stock;  but  that, 
before  selling  them  to  any  other  person,  he  should  offer  them  to  the  Associa- 
tion ;  and  that  no  sale  should  give  the  purchaser  any  control  in  the  busioet*, 
nor  any  interest  in  profits,  until  scrip  should  be  issued  to  him  by  the  other 
associates. 

Held,  1.  That  a  sale  of  shares  without  an  offer  to  the  Association  was  valid,  but 
did  not  constitute  the  purchaser  a  partner,  nor  did  it  work  a  dissolution ;  but 
the  purchaser,  being  registered  and  getting  his  certificate,  could  demand  and 

0  receive  dividends  declared  to  his  vendor,  on  a  power  of  attorney  from  him. 
2.  That  the  assignor  of  the  shares  was  not  a  necessary  party  to  an  action  by 
the  purchaser,  against  the  association,  for  a  dividend. 

Where  a  contract  in  writing  is  made  contemplating  the  subsequent  execution  of 
an  instrument — 6.g.%  an  assignment  of  stock,— and  such  instrument  is  afterwards 
executed,  delivered,  and  accepted  in  pursuance  of  the  contract,  the  contract  and 
instrument  contracted  for  may  be  read  together  to  determine  the  intent  of  the 
parties ;  but  if  the  last  in  date  is  unequivocal,  it  must  control  the  former. 

A  contract  in  writing. was  made  for  the  sale  of  certain  stock,  and  all  the  "right, 
title,  and  interest"  of  the  holder  therein ;  and  on  the  following  day  an  assign- 
ment was  made  by  the  seller,  and  accepted  by  the  buyer,  as  a  full  performance 
of  the  contract.  This  assignment  transferred  the  stock,  "  and  all  future  benefit 
and  dividends  thereof.** 

Held,  that  the  title  to  any  dividend  declared  on  the  stock  prior  to  the  con- 
tract  of  sale,  but  not  drawn  by  the  seller,  did  not  pass  by  the  sale. 

Dividends  declared  periodically,  under  .articles  of  a  Joint  Stock  Association,  are 
subject  to  be  reduced,  on  the  retiring  of  the  shareholder  to  whom  they  are  de- 
clared, by  deducting  his  share  of  any  debts  of  the  association  which  were  not 
considered  in  declaring  such  dividend. 

Submission  of  a  controversy  without  action,  under  section  372 
of  the  Code. 

Articles  of  association  were  entered  into  on  the  5th  daj  of 
August,  1851,  between  Henry  J.  Raymond,  George  Jones,  and 
Edward  B.  Wesley,  for  the  purpose  of  establishing  and  carrying 
on  a  daily  newspaper,  to  be  called  the  New  York  Daily  limes, 
and  a  weekly  newspaper,  to  be  called  the  Weekly  Times. 

The  title  of  the  association  was  to  be  "  Raymond,  Jones  & 
Company."     The  three  persons  named  were  to  be  the  sole 
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directors,  until  farther  articles  should  be  agreed  upon  and 
signed. 

Jones  and  Wesley  were  each  to  contribute,  in  cash,  $20,000, 
to  form  the  cash  capital  of  the  concern. 

The  whole  of  the  property  was  to  be  divided  into,  and  consist 
of  one  hundred  shares,  to  be  called  capital  stock,  of  one  thousand 
dollars  a  share — of  course,  to  be  one  hundred  thousand  dollars. 
Jones  was  to  have  forty  shares,  Wesley  forty,  and  Raymond 
twenty  shares. 

The  profits  were  to  be  ascertained  and  divided  on  the  first 
day  of  January  and  July,  in  each  year: 

The  sixth  and  important  article,  as  bearing  upon  the  questions 
in  this  case,  was  as  follows : 

"  Sixth. — Each  of  the  parties  hereto  shall  have  the  right  to 
sell  any  portion  of  his  shares  of  said  stock ;  but  before  selling 
the  same  to  any  other  person,  he  shall  offer  the  same  to  the 
association,  giving  them  the  refusal  thereof  for  ten  days.  But 
no  Bale  of  any  such  shares  shall  give  to  any  purchaser  thereof 
any  right  to  interfere  in  the  conduct,  management,  or  affairs  of 
said  newspapers,  or  either  of  them ;  and  no  such  purchaser  shall 
acquire  any  interest  whatever  in  the  profits  of  said  papers  till  he 
shall  have  received  a  certificate  or  scrip  for  his  said  shares, 
signed  by  all  the  parties  hereto,  and  duly  registered  in  a  book 
to  be  kept  for  that  purpose ;  which  scrip  shall  always  express 
from  whom  the  said  shares  were  purchased,  and  shall  certify 
that  the  holder  of  said  scrip  takes  the  same  with  notice  of  and 
subject  to  the  articles  of  association  between  the  parties  hereto, 
aud  is  entitled  to  participate  in  proportion  to  his  shares,  only  in 
that  portion  of  the  profits  which  may  be  assigned  to  the  party 
so  selling  to  such  purchaser,  and  shall  not  be  entitled  to  any 
voice  or  agency  whatever  in  the  conduct,  control,  management, 
or  affairs  of  said  company,  or  of  said  newspapers." 

Fletcher  Harper,  Jr.,  had  become,  by  November  22, 1853,  a 
purchaser  from  Jones  aud  Wesley,  of  thirty  shares,  and  the  arti- 
cles are  to  be  regarded  as  fully  complied  with  in  his  case. 

The  certificate  or  scrip  issued  to  him,  and  dated  the  29th  day 
of  November,  1853,  refers  to  the  terms  contained  in  the  articles 
of  the  5th  day  of  August,  1851.  On  the  25th  day  of  May,  1854, 
the  thirty  shares  were  registered  in  his  name. 

In  July,  1855,  a  dividend  of  profits  was  made.    Four  thou 
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sand  five  hundred  dollars  were  allotted  to,  and  received  by 
Fletcher  Harper,  Jr.,  for  his  proportion  of  such  profits  on  the 
thirty  shares. 

On  the  29th  day  of  July,  1855,  Fletcher  Harper,  Jr.,  executed 
and  delivered  to  Fletcher  Harper,  the  plaintiff,  the  following  in- 
strument : 

"Know  all  men,  &c,  that  I,  Fletcher  Harper,  Jr.,  for  value 
received,  have  bargained  and  Bold,  assigned  and  transferred, 
unto  Fletcher  Harper,  thirty  shares  of  the  capital  stock  standing 
in  my  name  on  the  books  of  The  New  York  Daily  and  Weekly 
Times  newspaper  establishment,  and  hereby  constitute  him  my 
true  and  lawful  attorney,  to  sell,  transfer,  &c,"  the  usual  power 
of  attorney. 

Fletcher  Harper,  the  plaintiff,  retransferred  one  share  to 
Fletcher  Harper,  Jr. 

On  some  day  in  November,  1855,  the  plaintiff  apprised  the 
associates,  Raymond,  Jones,  and  Wesley,  in  writing,  of  the  as- 
signment to  him,  demanded  a  transfer  and  the  issue  of  new 
scrip,  and  offered  the  surrender  of  that  issued  to  Fletcher  Har- 
per, Jr.  He  was  therefore  apprised,  or  must  be  treated  as  ap- 
prised, of  the  terms  of  the  articles  of  association. 

On  the  31st  of  December,  1855,  an  account  of  profits  for  the 
preceding  six  months  was  taken,  and  the  sum  of  $3000  was 
entered  on  the  books  of  the  association  as  follows : 

"  Cash-book.    Stock  in  dispute,  thirty  shares,  $3000." 

Their  due  proportion  of  the  profits  was  credited  on  the  books 
to  the  other  associates  and  owners,  respectively. 

On  the  28th  day  of  January,  1856,  Wesley  gave  notice  that 
he  dissolved  the  partnership  then  existing  between  the  parties, 
viz.,  Raymond  and  Jones,  and  those  subsequently  admitted.  On 
the  29th  day  of  January,  Raymond  and  Wesley,  in  effect,  accede 
to  the  dissolution,  engaging,  as  directors,  to  continue  the  publi- 
cation until  the  stock  and  good-will  could  be  disposed  of. 

On  the  30th  day  of  January,  1856,  as  the  case  states,  the  fol- 
lowing agreement  was  made  between  Fletcher  Harper,  Fletcher 
Harper,  Jr.,  and  Edward  B.  Wesley,  one  of  the  present  defend- 
ants, by  which  u  the  thirty  shares  of  stock  standing  in  the  name 
of  Fletcher  Harper,  Jr.,  on  the  books  of  the  establishment,  and 
all  my  and  his  right,  title,  and  interest  therein,  for  $50,000, 
payable  on  the  31st  day  of  January,"  the  next  day. 
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This  was  signed  Fletcher  Harper,  by  P.  N.  Bangs,  and  was 
accepted  in  writing  by  Wesley.  F.  N.  Bangs  was  duly  author- 
ized, by  Fletcher  Harper  and  Fletcher  Harper,  Jr.,  to  make 
these  contracts,  and  to  give  a  receipt  for  the  $50,000,  which  he 
did  on  the  31st  day  of  January. 

On  the  said  31st  day  of  January,  1856,  an  instrument  was  ex- 
ecuted by  Fletcher  Harper,  and  delivered  to  Wesley,  as  follows : 

"Know  all  men,  Ac.,  that  I,  Fletcher  Harper,  for  value  re- 
ceived, have  bargained,  sold,  assigned,  and  transferred  unto 
Edward  B.  Wesley,  thirty  shares  of  capital  stock,  standing  in 
the  name  of  Fletcher  Harper,  Jr.,  on  the  books  of  the  New 
York  Daily  and  Weekly  Times  newspaper  establishment,  and 
all  future  benefit  and  dividends  thereof,  and  do  constitute  and 
appoint  the  said  Edward  B.  Wesley  my  true  and  lawful  attor- 
ney, &c.,w  in  the  general  language  of  a  power  of  attorney. 

The  thirty  shares  were  transferred  to  Wesley  on  the  books. 

On  the  1st  day  of  February,  1856,  the  following  instrument 
was  executed  by  Fletcher  Harper,  Jr.,  to  Fletcher  Harper : 

"Know  all  men,  <fcc.,  that  I,  Fletcher  Harper,  Jr.,  of  the 
city  of  New  York,  for  and  in  consideration  of  the  sum  of  one 
dollar,  &c,  by  Fletcher  Harper,  the  receipt  whereof,  Ac,  have 
granted,  bargained,  and  sold,  transferred  and  assigned  unto  the 
said  Fletcher  Harper,  all  and  singular  the  dividend  and  divi- 
dends heretofore  declared,  or  credited,  on  thirty  shares  of  stock 
of  The  New  York  Daily  and  Weekly  Times  establishment, 
standing  in  my  name,  and  all  sums  of  money  due  to  me  by  the 
said  establishment  for  dividends  or  profits,  and  not  yet  claimed 
by,  or  paid  to  me ;  to  have  and  to  hold  the  same,  unto  the  said 
Fletcher  Harper,  his,  &c,  to  his  and  their  use  and  benefit'  abso- 
lutely." 

Since  January  1, 1856,  the  defendants  have  paid  $9550,  in 
discharge  of  debts  accrued  Jbefore  January  1,  1856.  Of  this 
amount,  $4100  was  in  payment  of  rent  accrued  from  the  1st 
day  of  May,  1854.  When  the  dividend  was  declared,  no  reser- 
vation was  made  to  provide  for  this  debt,  the  amount  not  being 
adjusted  with  the  landlord.  It  has  since  been  paid  out  of  the 
general  fund  of  the  association,  but  no  portion  has  been  paid  by 
Fletcher  Harper,  Jr.,  directly  or  indirectly.  The  residue  of  the 
$9550  was  applied  in  payment  of  other  debts  that  were  con* 
sidered  at  the  time  of  the  dividend. 

Vol  VII.— -10 
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The  dispute  as  to  the  thirty  shares  noticed  in  the  entry  in  the 
cash-book,  before  stated,  was  a  controversy  between  Fletcher 
Harper,  Jr.,  and  George  Jones,  the  latter  claiming  them  under 
an  alleged  contract  of  sale,  made  to  him  by  the  former.  This 
controversy  existed  in  October,  1855. 

F.  i\T.  Bangs,  for  the  plaintiff. 

I.  On  December  27th,  1855,  the  time  when  the  amount  in 
question  was  ascertained  and  apportioned,  no  other  person  than 
die  plaintiff  or  Fletcher  Harper,  Jr.,  was  entitled  either  to  re- 
ceive it  from  the  partnership,  or  to  have  credit  for  it  in  the 
partnership  accounts.  1.  The  defendants  disclaimed  any  title 
to  it,  by  crediting  and  paying  to  themselves  specific  amounts,  as 
being  all  of  the  profits  which  they  could  claim.  2.  The  assign- 
ment by  Fletcher  Harper,  Jr.,  to  the  plaintiff,  of  his  thirty 
shares,  was  rightful,  being  expressly  permitted  by  the  articles. 
His  neglect  to  offer  them  to  the  association  may  have  been  a 
breach  of  contract,  but  did  not  by  any  agreement  of  the  parties, 
or  by  operation  of  law,  work  a  forfeiture  of  the  shares.  3.  The 
articles,  in  providing  that  a  purchaser  should  not  acquire  any 
interest  in  the  profits  until  he  had  received  scrip,  could  not 
operate  also  to  divest  the  seller  of  that  interest,  for  that  would 
operate  as  a  forfeiture,  and  the  association,  by  refusing  to  pur- 
chase, and  then  refusing  to  issue  scrip,  might  render  the  privi- 
lege of  sale  valueless. 

The  better  construction  of  this  clause  is,  that  it  was  intended 
only  for  the  protection  of  the  association  against  its  debtors,  and 
that  until  the  issue  of  new  scrip,  the  party  in  whose  name  the 
shares  stood  on  the  books,  and  who  was  named  in  the  outstand- 
ing scrip,  would  be,  as  against  the  association,  entitled  to  the 
profits,  being  himself  liable  to  account  to  his  vendee.  (Bank 
of  Utica  a.  Smalley,  2  Cow.,  780^  Gilbert  a.  Manchester  Co., 
11  Wend.,  627.)  The  articles  do  not  contain  any  provision 
authorizing  any  sale  of  profits  eo  nomine.  But  if  the  views 
hereafter  suggested  respecting  these  profits  are  sound,  then  they 
were  capable  of  being  separately  conveyed.  And  if,  as  against 
the  association,  the  right  to  the  dividend  was  not  in  plaintiff  at 
the  time  its  amount  was  ascertained,  then  it  was  in  F.  Harper, 
Jr.,  and  passed  to  Wesley,  by  plaintiff's  assignment,  or  to  the  plain- 
tiff by  F.  Harper,  Jr.'s  assignment  of  February  1,  1856.    That 
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assignment  was  made  after  both  parties  had  ceased  to  be  en- 
tided  to  any  scrip,  and  a  case  existed  to  which  the  provision  in 
article  sixth  did  not  apply. 

IL  The  sale  to  the  defendant  Wesley,  made  by  the  plaintiff 
on  January  31, 1856,  was  not  such  as  to  justify  the  defendants  or 
the  association  in  withholding  previously  ascertained  profits 
from  the  party  entitled  to  them  at  the  time  they  were  ascertained, 
in  deference  to  any  title  acquired  by  Wesley,  who  acquired  no 
title.  1.  The  instrument  by  which  the  sale  was  perfected  con- 
fines its  own  operation,  in  express  terms,  in  respect  of  profits, 
to  "future  benefits  and  dividends,"  2.  That  instrument,  in* its 
provisions,  pursued  the  terms  of  the  previous  less  formal  agree- 
ments; or,  if  it  does  not,  the  variance  is  deliberate,  and  not 
affected  by  any  pretence  of  fraud,  trickery,  undue  advantage, 
misapprehension,  concealment,  duress,  or  other  vitiating  circum- 
stances. It  was  drawn  fairly,  considered  deliberately,  accepted 
understandingly.  The  sale  is  made  "  subject  to  any  claim  of 
George  Jones"  This  is  not  in  the  preliminary  agreement. 
From  the  fact  of  this  insertion,  the  inference  is,  that  the  instru- 
ment was  deliberated  on,  and  deliberately  completed.  3.  If 
this  instrument  contained  no  reservation  of  past  benefits,  profits 
already  ascertained  and  appropriated  would  not  have  been  in- 
cluded in  its  operation.  4.  The  contemporaneous  construction 
of  the  parties  to  Fletcher  Harper's  assignment,  isin- accordance 
with  this  view. 

IH.  Fletcher  Harper,  Jr.,  if  entitled  to  the  profits  ascertained 
on  December  27, 1855,  at  all,  was  entitled  to  their  immediate 
and  separate  use — that  is,  he  was  not  bound  to  leave  them 
mingled  with  the  funds  or  property  of  the  association.  The 
proof  of  this  is  contained  in  the  fifth  of  the  articles  of  associa- 
tion, which  provided  that  the  profits  were  to  be  ascertained — 
not  to  gratify  the  curiosity  of  the  parties,  but  in  order  that  they 
might  be  divided.  They  were  to  be  ascertained,  and  by  a 
physical  division  separated  from  the  capital  stock,  which  latter 
consisted  in  the  goods  and  chattels,  &c,  "  of  the  association." 
They  were  to  be  individualized,  not  by  a  mere  credit  on  the 
books,  but  by  a  division. 

IV.  There  being  a  right  in  Fletcher  Harper,  Jr.,  to  an  im- 
mediate division  of  his  ascertained  portion  of  the  profits,  which 
right  continued  in  him  until  it  was  assigned  to  the  plaintiff,  he, 
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and  afterwards  the  plaintiff,  became  entitled  to  an  action  in 
some  form  against  those  who  withheld  the  enjoyment  of  the 
right.  He  could  not,  like  the  defendants,  draw  die  funds  by  his 
own  act.    His  only  remedy  was  a  legal  proceeding  in  some  form. 

Y.  If  the  legal  rights  and  relations  of  the  parties  were  as 
above  contended,  then  either  the  plaintiff  or  hjs  assignor  might 
have  maintained  an'action,  as  upon  a  contract  for  the  payment 
of  money,  to  recover  the  dividend.  No  legal  maxim  which  pre- 
vailed before  the  distinction  between  law  and  equity  was  abol- 
ished, could  defeat  such  an  action.. 

If  it  is  said,  in  language  now  obsolete,  that  no  u  action  at 
Taw"  can  be  maintained  between  partners,  the  answer  is,  first, 
that  this  is  not  an  " action  at  law"  It  is  an  action  on  the 
facts,  in  which  a  judgment  is  asked  appropriate  to  the  injury 
complained  of;  and,  secondly,  the  case  would  have  been  within 
the  established  exceptions  to  the  rule. 

YI.  Actions  at  law  between  partners  were  maintainable  for 
balances  not  final,  as  follows :  1.  Where,  a  balance  being  ascer- 
tained, there  was  an  express  promise  to  pay  it.  (Preston  a. 
Strutton,  1  AnsL,  50 ;  Moravia  a.  Levy,  2  Term  JR.,  483 ; 
Clark  a.  Dibble,  16  Wendn  601.)  2.  Where  the  account  is 
complete  in  itself,  as  to  all  prior  transactions,  and  the  balance  is 
not  carried  forward,  nor  intended  to  be  carried  forward  as  an 
item  in  the  partnership  account,  nor  as  a  mere  preliminary  to  a 
final  accounting.  (Brierly  a.  Cripps,  1  C.&  P.,  709.)  3.  Where 
the  evident  intention  of  the  parties  is  that  the  particular  balance 
claimed  shall  be  the  subject  of  a  distinct  settlement,  without 
reference  to  other  items  or  unsettled  accounts.  (Jackson  a. 
Stopherd,  2  Oromp.,  2£.  cfe  JF.,  361.)  4.  Where  any  thing 
has  happened  which  divests  the  partners  of  their  joint  properly, 
and  vests  it  in  one,  or  when  the  amount  claimed  has  been  sepa- 
rated from  the  partnership  account.  (Coffey  a.  Brian,  3  Bing- 
ham's JRn  54.)  5.  When  a  specific  promise  or  arrangement  be- 
tween partners,  in  respect  to  a  part  of  the  common  fund,  has 
taken  it  out  of  the  general  account  in  equity,  it  has  been  made 
the  subject  of  an  action  at  law.  (Townsend  a.  Goewey,  19  Wend.} 
430.)  6.  When  the  contract,  though  made  concerning  the  part- 
nership affairs,  and  in  furtherance  of  the  joint  undertaking,  is 
the  individual  contract  of  the  partners  who  are  parties  to  it.  If 
it  is  made  by  them  in  their  own  name,  and  not  in  the  name  of 
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the  firm,  an  action,  may  be  maintained  thereon  by  one  against 
the  other,  daring  the  continuance  of  the  partnership.  (Yen- 
ning a.  Leckie,  13  East.,  7 ;  Duncan  a.  Lyon,  3  Johns.  Ch. 
JSn  363 ;  Wilby  a.  Phinney,  15  Mass.,  120 ;  Glover  a.  Tuck, 
24  Wmdn  153 ;  Wright  a.  Mechie,  6  Grattan's  Va.  R.,  354 ; 
Goto  on  Partnership,  8d  Am.  Ed.,  72,  73.)  7.  Where  there  is 
an  express  covenant  to  do  the  thing  for  not  doing  which  the  ac- 
tion is  brought,  and  the  damages  are  not  payable  into,  or  re- 
coverable (immediately)  out  of  a  partnership  fund,  even  though 
the  defendants  are  entitled  to  an  indemnity  against  the  recovery 
out  of  a  fund  to  which  the  plaintiff  is  bound  to  contribute, 
jointly  with  themselves  and  others.  (Bedford  a.  Brntton, 
1  Scott,  245 ;  Andrews  a.  Ellison,  6  B.  Moore,  199.)  8.  The 
rule  itself  (in  Gibson  a.  Moore,  6  N.  H.,  547)  is  stated  accu- 
rately, thus :  "  So  long  as  the  partnership  continues,  and  the 
concerns  of  it  remain  unadjusted,  the  law  mill  raise  no  implied 
promise  ly  one  to  pay  the  other  upon  a  partnership  transac- 
tion.^ "  But,  by  agreement  between  the  parties,  in  relation  to 
a  specific  portion  of  the  partnership  transactions,  they  have 
been  separated  from  the  rest  of  the  partnership  affairs.  As  to 
them  the  partnership  is  dissolved."  (See  also  Van  Ness  a.  For- 
rest, 8  Craneh.,  30.)  In  no  one  of  the  cases  cited  could  the  ac- 
tion have  been  maintained  if  not  in  this.  Clearly  the  amonnt 
when  recovered  will  not  be  payable  into  a  partnership  fund,  nor 
would  the  plaintiff,  if  still  a  partner,  be  required  to  contribute 
to  a  recovery,  if  a  recovery  were  had  against  the  defendants 
personally.  The  effect  of  such  a  recovery  would  be  to  substi- 
tute the  defendants  for  him  in  his  relation  to  the  dividend.  On 
the  other  hand,  if  the  judgment  of  the  court  directed  the  de- 
fendants to  pay  and  divide  to  the  plaintiff  a  specific  sum  out  of 
the  profits  ascertained  on  December  27,  1855,  neither  his  in- 
terest in  the  capital,  nor  the  capital  as  a  whole,  would  be 
diminished.  The  effect  would  simply  be,  that  his  claim  on  that 
particular  fund  would  be  exhausted. 

And,  these  being  the  sole  effects  of  a  recovery  in  either  form, 
the  Reason  for  the  rule  which  prohibited  actions  at  law  between 
partners  would  cease.  The  recovery,  far  from  opening  new  ac- 
counts for  fature  adjustment,  would  close  and  finally  adjust  the 
whole  account. 

VII.  As  to  parties.    This  proceeding  may,  in  respect  to  the 
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question  of  parties,  be  treated  either  as  an  action  against  the 
defendants  personally  to  recover  damages  equal  to  the  amount  of 
the  dividend  which  they  withhold,  or  as  a  proceeding  against  a 
particular  portion  of  the  partnership  property,  to  compel  a  per- 
fect, and  complete  a  partial,  division  thereof. 

The  plaintiff's  point  is,  that  in  either  view,  all  the  necessary 
parties  are  before  the  court  1.  As-  to  the  second  view :  It  does 
not  appear  as  a  fact  in  the  case  that  any  other  person  than  the 
parties  to  this  controversy,  or  those  whom  they  respectively  rep- 
resent, had  any  interest  in  the  capital  or  profits  at  the  time  the 
dividend  was  ascertained,  or  at  the  time  the  plaintiff's  title  ac- 
crued. 2.  As  to  the  first  view :  If  the  plaintiff  had  brought 
what  would  have  been  an  action  at  law,  the  action  would  have 
been  founded  on  an  express  contract  contained  in  the  articles  of 
partnership,  viz.,  the  agreement  that  the  profits  should  be  ascer- 
tained and  divided. 

That  is  not  an  agreement  of  the  partnership.  It  was  originally 
an  agreement  of  the  parties  with  each  other.  As  between  the 
original  parties,  neither  was  exclusively  charged  with  the  duty 
of  ascertaining  and  dividing ;  but,  as  between  them  and  subse- 
quent purchasers  of  stock  who  bought  "  subject  to  the  articles," 
the  obligation  arising  upon  this  contract  was  on  the  defendants 
exclusively. 

The  purchaser  was  not  to  be  entitled  to  any  voice  or  agency 
in  the  conduct,  control,  management,  or*  affairs  of  the  business. 
And,  therefore,  it  follows  that  the  defendants  only  could  have 
been  sued  on  or  after  December  27,  1855.  F.  Harper,  Jr., 
could  not  have  been  joined  as  a  defendant  then  or  at  any  time 
afterwards,  for  he  had  ceased  to  be  a  director.  Jones,  too,  had 
temporarily  ceased  to  be  a  director,  but  he  resumed  his  place 
under  the  articles,  and  when  the  dividend  was  demanded  by 
plaintiff,  all  the  defendants  owed  to  him  the  duty  of  dividing 
ascertained  profits.  Then,  if  plaintiff  recovered  damages,  as 
such,  from  defendants,  to  the  amount  of  the  dividend,  the  only 
consequence  being  that  they  would  be  substituted  for  him  in  his 
relation  to  the  dividend,  no  one  else  could  be  called  on  by  them 
to  contribute  to  the  recovery.  The  defendants  would  get  a  per- 
fect indemnity  from  the  fund  to  which  the  action  related. 

VIII.  The  facte  stated  in  the  case,  as  to  the  payment  of  debts 
by  the  associates,  do  not  constitute  any  absolute  bar  to  a  re- 
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covery.  (Clark  a.  Dibble,  16  Wend^  601.)  They  do  not  even 
diminish  the  amount  of  the  recovery. 

These  facts  are,  that  the  defendants  have  paid  sundry  sums  of 
money  in  discharge  of  debts  of  the  association,  accrued  prior  to 
January  1,  1856,  viz.: 

$4100  for  rent— from  May  1,  1854,  to  January  1,  1856— for 
which  no  reservation  had  been  made  prior  to  January  1, 1856, 
from  the  gross  profits  of  the  association,  because  the  amount 
had  not  been  adjusted  with  the  landlord  ;  and 

$5450  in  payment  of  other  debts  which  were  considered  at 
the  time  of  the  dividend. 

These  sums,  though  paid  by  the  defendants,  were  paid  out  of 
the  general  treasury  of  the  association,  and  dividends  have  since 
been  made.  The  association  made  the  payment,  but  the  de- 
fendants were  the  agency  through  whom  it  was  made. 

The  circumstance  that  the  last-mentioned  payment,  $5450, 
was  taken  into  account  at  the  time  of  the  dividend,  is  a  con- 
clusive answer  to  any  counter-claim  founded  on  that  payment. 
The  plaintiff,  or  his  assignor,  has  already  contributed  to  it,  be- 
cause the  "  consideration"  of  it  diminished  the  amount  of  profits 
to  which  he  otherwise  would  have  been  entitled,  as  much  as  the 
payment  of  it  at  that  time  would  have  done. 

The  payment  of  the  other  sum  is  the  subject  of  the  next  point. 

IX.  The  defendants  could  not  compel  the  plaintiff,  nor  his 
assignor,  if  either  of  them  had  received  the  dividend  in  ques- 
tion, to  contribute  any  thing  towards  the  payment  of  $4100,  made 
out  of  the  general  treasury  of  the  association,  as  mentioned  in 
the  case,  because, — 1.  The  capital  and  unascertained  profits  of 
the  association,  as  it  at  that  time  existed,  constituted  the  proper 
fund  for  the  payment  of  debts,  and  no  contribution  in  addition 
to  the  capital  could  be  compelled  until  that  was  exhausted. 
The  plaintiff  never  withdrew  any  thing  from  the  capital.  His 
assignment  to  Wesley  conveyed  only  what  should  remain  after 
payment  of  debts,  and  Wesley  took  the  assigned  interest  subject 
to  the  payment  of  debts  then  unpaid.  2.  Fletcher  Harper,  Jr., 
never  became  liable  to  the  defendants  for  any  portion  of  the 
capital.  He  was  not  a  party  to  the  original  articles,  contributed 
nothing  to  the  capital,  and  became  interested  in  it  only  by  pur- 
chase. There  was  no  obligation  upon  him  to  contribute  to  any 
loss  which  did  not  absorb  the  entire  capital :  but  if  there  were, 
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3.  It  does  not  appear  that  the  payment  of  the  debt  in  question 
impaired  or  diminished  the  capital  to  any  extent.  4.  Raymond 
and  Jones  cannot  maintain  or  join  in  a  suit  for  contribution 
against  either  of  the  Harpers,  in  re§pect  to  that  debt,  because  the 
case  does  not  show  that  they  have  paid  a  larger  proportion  of  it 
than  they  were  justly  chargeable  with.  Nor,  for  the  same  rea- 
son, could  Wesley,  &s  the  holder  of  the  shares  which  he  pre- 
viously owned,  join  with  Raymond  and  Jones  in  such  a  suit. 

If  such  a  joint  suit  could  possibly  be  brought,  or  if  Wesley  j 

could  maintain  such  a  suit,  he,  as  the  holder  of  the  thirty  shares, 
would  be  exclusively  entitled  to  the  amount  recovered,  and  then 
he  would  have  the  same  benefit  as  if  Harper,  in  his  assignment  ; 

to  him,  had  agreed  to  indemnify  him  against  debts,  or  had  as-  l 

signed  a  part  of  the  dividend.  I 

And  it  is  submitted  that  if  the  defendants  could  not  have  ■ 

compelled  either  of  the  Harpers  to  contribute  to  this  payment 
directly,  they  can  have  no  lien  upon  previously  ascertained  j 

profits  due  to  individual  associates,  or  any  part  of  them,  on  the  j 

ground  that  they  have  made  the  payment  out  of  the  general 
treasury. 

If  they  had  such  a  lien,  and  can  retain  the  whole  dividend, 
for  the  purpose  of  applying  it  to  that  debt,  the  effect  would  be 
to  apply  the  share  of  profits  in  dispute  to  the  payment  of  debts, 
which  the  previous  profits  of  the  defendants  did  not  contribute 
a  cent  to. 

If  on  that  ground  they  can  retain  three  tenths  of  the  dividend, 
the  effect  would  be — 1.  To  put  Wesley  in  a  better  position  than 
the  plaintiff  would  have  been  in,  if  he  had  retained  the  assigned 
interest  For  if  the  plaintiff  had  retained  his  shares,  his  profits 
for  the  next  half  year  would  havfe  been  diminished  by  his  pro- 
portion of  this  payment,  whereas,  if  the  same  proportion  of  the 
$3000  in  controversy  is  applied  to  that  debt,  the  thirty  shares 
assigned  to  Wesley  will  already  have  contributed  the  propor- 
tion with  which  they  are  justly  chargeable,  and  Wesley  will  be 
entitled  to  so  much  more  out  of  the  ascertained  profits.  2.  To 
put  Wesley,  as  to  the  thirty  shares,  in  a  better  position  than 
either  of  the  other  defendants,  in  respect  to  their  shares.  For, 
as  they  did  not  contribute  to  this  payment  out  of  their  pre- 
viously  received  profits,  their  accruing  profits  would  be  dimin- 
ished by  their  several  proportions  of  the  debt ;  while,  if  the 
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thirty  shares  contributed  to  the  payment,  out  of  its  previously 
ascertained  profits,  the  accruing  profits  on  these  shares  would 
suffer  no  diminution  whatever ;  and,  4.  For  the  same  reason, 
Wesley  would  be  in  a  better  "position,  in  reference  to  the  thirty 
shares,  than  he  would  be  in  respect  of  those  which  he  previously 
owned.  5.  The  same  inequality  would  be  produced,  if  the  case 
stated,  and  the  fact  were,  that  the  defendants  contributed  to  this 
debt  out  of  their  previously  received  profits.  In  that  case,  Ray- 
mond and  Jones  would  have  received  from  accruing  profits 
only  what  they  had  previously  contributed,  while  Wesley  would 
receive  accruing  profits  without  having  contributed  any  thing. 
In  other  words,  he  would  have  the  same  advantage  as  if  the 
plaintiff  had  voluntarily  released  the  dividend  or  a  proportion 
of  it  to  him. 

X.  If  the  plaintiff  is  properly  chargeable  with  any  portion  of 
this  payment  of  $4100,  the  court  has  the  means  of  finally  ad- 
justing all  matters  of  account  between  the  parties,  by  its  judg- 
ment in  this*  proceeding.  The  plaintiff,  if  chargeable  at  all,  is 
chargeable  with  only  three  tenths  of  that  sum,  viz.,  $1230 ;  and 
a  judgment  for  the  difference  between  $1230  and  the  amount  of 
the  dividend  in  question,  would  close  and  finally  adjust  the  af- 
faire of  the  partnership. 

Beng.  V,  Abbott,  for  the  defendants. — I.  Fletcher  Harper,  Jr., 
is  a  necessary  party  defendant  to  the  determination  of  this  con- 
troversy. (Smith  a.  Lusher,  5  Cow.,  688 ;  Bailey  a.  Inglee,  2 
Paige,  278 ;  Beaumont  a.  Meredith,  3  Vea.  &  2?.,  181.) 

II.  The  claim  of  the  plaintiff  is  founded  on  an  attempt  to 
evade  the  articles  of  copartnership,  which  the  law  should  not 
sanction.  1.  The  articles  provide  that  either  party,  before  sell- 
ing any  of  his  shares,  shall  offer  them  to  the  association,  giving 
them  the  refusal*  for  ten  days ;  and  that  no  purchaser  shall  ac- 
quire any  interest  whatever  in  the  profits  until  he  has  received 
a  certificate  or  scrip  for  his  shares,  signed  by  all  the  parties. 
These  were  very  reasonable  means  to  accomplish  a  very  honor- 
able end — viz.,  to  secure  the  independence  of  the  newspaper 
intended  to  be  established.  2.  In  point  of  fact,  however,  .F. 
Harper,  Jr.,  privately  assigned  his  thirty  shares  to  F.  Harper, 
without  having  first  offered  them  to  the  association ;  F.  Harper 
then  re  transferred  one  share  to  F.  Harper,  Jr.,  so  as  to  enable 
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him  to  keep  his  position  as  a  director.  Then,  to  enable  F.  Har- 
per to  participate  in  the  profits,  the  dividend,  when  made,  was 
specifically  assigned  to  him.  This  scheme,  if  sanctioned,  com- 
pletely frustrates  the  articles. 

III.  The  defendant  Wesley  is  entitled  to  the  dividend  in  con* 
troversy,  by  virtue  of  the  agreement  and  assignment  of  January 
80  and  31.  1.  The  chose  in  action,  called  "  thirty  shares  of 
stock"  in  the  assignment,  was,  in  law,  simply  the  interest  of  F. 
Harper,  Jr.,  in  the  partnership  effects.  That  whole  interest, 
whether  capital  or  profits,  passed  by  the  assignment  The 
words  "future  benefit  and  dividends9'  include  all  profits  not 
theretofore  distributed.  2.  The  letters  of  agreement  evince  an 
intent  to  transfer  to  Wesley  the  entire  interest  of  both  Harpers 
in  the  concern.  The  assignment  should  be  so  construed,  or  so 
reformed  if  need  be,  as  to  effectuate  that  intent. 

IY.  Plaintiff  does  not  show  himself  entitled  to  recover  the 
dividend,  even  supposing  that  it  was  so  fully  disconnected  from 
the  partnership  transactions  that  F.  Harper,  Jr.,  might  have  re- 
covered it  in  an  action  at  law. 

Y.  The  plaintiff,  as  assignee  of  a  partner's  interest,  can  claim 
no  higher  rights  than  those  of  his  assignor.  He  is  equally  bound 
to  abide  a  settlement  of  partnership  accounts.  (Nicoll  a.  Mum- 
ford,  4  Johns.  Ch.  R.,  522 ;  Eodriguez  a.  Hefferman,  5  lb.,  417 ; 
Marquand  a.  The  New  York  Manufacturing  Company,  17  Johnsn 
525.)  The  utmost  that  the  latter  could  claim  would  be  to  have 
an  accounting  on  a  proper  bill  filed,  and  to  have  a  payment  of 
the  balance  of  capital  and  profits  remaining  after  payment  of 
the  debts ;  e.  g.,  the  rent.  He  could  not  sue  for  the  $3000,  nor 
for  any  specific  sum.  An  action  at  law  is  not  maintainable  by 
one  partner  against  his  copartner,  for  a  claim  like  the  present, 
connected  with  the  partnership  affaire,  except  on  a  final  bal- 
ance, and  an  express  promise  to  pay.  (1  Parsons  on  Contracts, 
139;  Bovill  a.  Hammond,  6  Barn.  <6  C,  149;  Robson  a.  Cur- 
tis, 1  Stark.,  78  ;  Casey  a.  Brush,  2  Cai.,  293 ;  Niven  a.  Spick-  J 
erman,  12  Johns.,  402.;  Westerlo  a.  Evertsen,  1  WencL,  532; 
Pattison  a.  Blanchard,  6  Barb^  537 ;  and  see  Murray  a.  Bogert, 
14  Johns.,  318.)  Either  partner  has  a  right  to  insist  that  the 
debts  be  paid  before  the  shares  are  withdrawn.  (Eirby  a. 
Bchoonmaker,  3  Barb.  Ch.  R.,  46 ;  Smith  a.  Jackson,  2  25tfw., 
28 ;  Eobb  a.  Stevens,  1  Clark,  191.) 
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By  the  Coubt  * — Hoffman,  J. — The  parties  to  the  original 
association,  in  the  sixth  article,  contemplate  and  allow  of  a  sale 
of  a  share  or  shares ;  bnt  stipulate  and  direct  that  such  sale 
shall  not  constitute  the  purchaser  a  partner.  They  intend,  also, 
that  such  a  sale  shall  not  work  a  dissolution  of  the  association. 
They  contemplate  a  subsequent  allotment  of  profits  to  the  ven- 
dor in  such  sale.  The  purchaser,  being  registered  and  getting 
his  certificate,  could  demand  and  receive  the  profits  declared  as 
belonging  to  his  vendor,  by  getting  a  power  of  attorney,  or  other 
authority  for  that  purpose,  from  him.  In  fact,  it  seems  that 
such  vendor  was  to  be  still  regarded  as  a  partner  for  manage- 
ment. At  least,  he  is  not  excluded.  Upon  a  dissolution,  the 
purchaser  would  succeed  fully  tp  all  his  vendor's  rights  and  in- 
terests. 

The  case  is,  in  this  particular,  very  similar  to  that  of  Totam 
a.  Williams  (3  Hare,  347).  The  leading  principle  in  each  case 
is  the  prevention  of  the  intrusion  of  a  new  partner,  without  the 
concurrence  of  all,  and  the  guarding  against  the  dissolution 
being  produced  by  the  transfer  of  any  party's  share.  Neither 
his  caprice  nor  his  misfortunes  are  to  produce  this  result. 

As  between  Fletcher  Harper,  Jr.,  and  Fletcher  Harper,  the 
instrument  of  the  29th  day  of  July,  1855,  transferred  the  whole 
stock,  and  every  right,  interest,  or  benefit  which  the  ownership 
of  the  stock  on  that  day  conferred  upon  Fletcher  Harper,  Jr. 
The  right  to  the  future  dividend  passed  from  the  latter,  and 
vested  in  Fletcher  Harper,  he  being  the  owner  when  the  divi- 
dend was  declared.  This  right  followed  the  title  to  the  corpus, 
as  between  these  parties.  • 

As  between  Fletcher  Harper  and  the  association,  the  pur- 
chase not  having  been  tendered  to  the  latter,  nor  assented  to  by 
them,  Harper  did  not  become  a  partner.  He  could  not  be  in- 
truded upon  the  association  as  such.  Jle  could  not  insist  upon 
the  future  profits  being  declared  to  him,  credited  to  him,  or 
paid  to  him  as  purchaser.  Fletcher  Harper,  Jr.,  was  not,  how- 
ever, dispossessed  of  a  nominal  ownership,  nor  was  a  dissolution 
worked  by  his  assignment  The  profits  would  be  declared  as 
payable  to  him  on  the  thirty  shares,  and  a  power  of  attorney 
would  enable  this  plaintiff  Fletcher  Harper,  to  obtain  them. 

*  Present,  Hoffman,  Sloason,  and  Pierrepont,  JJ. 
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But  on  or  about  the  said  29th  of  July,  Fletcher  Harper  trans- 
ferred back*  to  Fletcher  Harper,  Jr.,  one  share  of  the  thirty. 
The  latter  became  then  reinvested  with  the  one  thirtieth  part  of 
such  stock,  and  when  the  dividend  was  declared,  became  en* 
titled  ta  one  thirtieth  of  the  amount. 

But  the  dissolution  of  the  association,  or  partnership,  on  the 
29th  day  of  January,  1856,  abrogated  the  sixth  article  of  the 
agreement ;  superseding,  of  course,  all  the  motives  and  reasons 
for  framing  or  continuing  it.  Raymond  and  Wesley  became 
agents  and  trustees  to  conduct  the  establishment,  until  an  advanta- 
geous disposition  could  be  made,  and  thus  a  great  loss  be  averted. 

The  consequence  of  this  was,  that  the  right  of  Fletcher  Har- 
per was  no  longer  embarrassed,  or  qualified  by  the  influence  of 
the  articles.  It  was  entire  and  absolute ;  and  I  cannot  doubt 
that,  on  the  30th  day  of  January,  he  was  entitled  to  the  divi- 
dend in  question. 

Then,  on  the  30th  day  of  January,  Fletcher  Harper,  through 
his  authorized  attorney,  Bangs,  enters  into  the  contract  with 
Wesley  contained  in  the  instruments  of  that  date,  and  carries 
such  contract  into  effect,  by  executing  and  delivering  the  as- 
signment of  January  31. 

After  a  careful  consideration  of  these  instruments,  we  have 
concluded  that  the  right  to  this  dividend  did  not  pass  to  Wesley 
under  them. 

They  may,  indeed,  be  considered  together ;  but  if  the  last  in 
date,  the  formal  assignment,  is  unequivocal,  it  must  control  the 
question.  If  the  preceding  papers  did  clearly  import  a  different 
meaning,  and  produce  a  different  result,  they  would  be  super 
seded  by  the  last  and  decisive  instrument,  as  the  true  indication 
of  the  parties'  ultimate  intent.  But  if  the  first  papers,  being  the 
heads  of  the  agreement,  may,  when  fairly  interpreted,  be  made 
consistent  with  the  final  instrument,  there  can  then  no  longer  be 
room  for  doubt. 

Now  the  instrument  of  the  81st  day  of  January,  1856,  is  a 
transfer  of  the  stock,  the  oorpus,  and  all  future  benefits  and 
dividends  thereof.  Whatever,  then,  should  thereafter  spring 
from  the  stock,  in  any  form  of  benefit  or  dividend,  was  to  pass. 
It  is  a  strong  exclusion  of  any  profit  or  dividend  .which  then  ex- 
isted, and  had  been  separated  and  distinguished  from  the  stock 
itself. 
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I  admit,  that  if  the  instruments  of  the  30th  day  of  January 
afforded  the  sole  ground  of  decision,  the  better  construction  would 
be,  that  the  previous  dividend  of  December  81  passed  under 
them.  A  transfer  of  the  stock,  and  all  right  and  interest  therein, 
would,  I  think,  be  sufficient  for  this  purpose. 

Tet  it  seems  to  me  impossible  to  deny,  that  these  instruments 
are  consistent,  in  their  language,  with  an  intent  to  exclude  such 
previous  dividend,  and  that  intent  is  disclosed  and  contained  in 
the  actual  assignment  of  the  31st  day  of  January. 

I  consider  the  assignment  of  the  1st  day  of  February,  1856, 
from  Fletcher  Harper,  Jr.,  to  the  plaintiff,  as  totally  ineffectual 
and  inoperative  as  to  twenty-nine  parts  of  the  dividend.  If  it 
could  have  any  operation — that  is,  if  Fletcher  Harper,  Jr.,  had 
a  right  to  this  dividend,  which  it  professes  to  transfer — then,  be- 
yond doubt,  that  right  would  have  gone  to  Wesley,  under  the 
papers  of  January  30.  Fletcher  Harper,  Jr.,  agreed  to  sell 
every  right  and  interest  be  possessed  in  or  to  the  stock.  There 
was  no  scintilla  of  interest  in  him,  except  connected  with  his 
dividend,  and  if  that  was  in  him,  it  passed  to  Wesley,  or  the 
language  was  nugatory.  But  the  view  I  have  taken  shows  that 
there  was  nothing  in  him,  as  to  twenty-nine  shares  and  so  much 
of  dividend.  All  had  gone  to  the  plaintiff,  under  the  transfer  of 
July,  1855. 

Then  one  thirtieth  part,  and  one  share,  would  have  gone,  by 
force  of  the  better  construction  of  the  papers  of  the  30th  of 
January,  to  Wesley.  His  full  acknowledgment,  however,  and 
receipt  of  the  31st,  prove  that  this  was  not  the  intention,  and 
hence  the  paper  of  the  2d  of  February  operates  as  to  one 
share. 

Another  question  is  raised,  under  the  fifth  point  of  the  de- 
fendants, connected  with  the  tenth  point  of  the  plaintiff.  It  re* 
lates  to  the  point,  whether  the  case  does  not  enable  the  court  to 
decide,  fully  and  finally,  every  matter  cfoimected  with  the  part- 
nership between  these  parties.  Of  this  we  are  entirely  satisfied. 
The  partnership,  as  far  as  concerns  the  plaintiff,  is  wholly  dis- 
solved ;  and,  except  as  to  this  isolated  sum,  and  the  question  of 
reduction  for  the  rent,  there  is  nothing  which  shows  the  least 
ground  of  claim,  which  can  require  an  account. 

The  result  is,  that  the  plaintiff  is  entitled  to  the  three  thou- 
sand dollars,  after  deducting  his  three  tenths  of  the  rent,  or 
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$1230.     We  understand  the  parties  not  to  differ  as  to  this 
amount;  or,  at  any  rate,  that  they  would  adjust  this  deduction 
among  themselves. 
Judgment  accordingly. 
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« 

Supreme  Court,  First  District  /  Special  Term,  February,  1858. 
Again,  Special  Term,  September,  1858. 

Pabtieb. — Tax-payeb's  Actoon.-*-Munioipal  Cobpobation. 

An  order  requiring  a  bond  is  satisfied  by  an  undertaking,  if  it  is  such  aa  would  be 
effective  for  the  same  purpose. 

A  judgment  was  set  aside,  and  proceedings  in  the  action  stayed,  on  condition  that 
within  thirty  days  the  moving  party  file  and  serve  a  complaint  in  a  cross  ac- 
tion, making  such  parties  as  he  should  be  advised.  On  the  twenty-ninth  day* 
the  complaint  was  filed  and  served  on  one  of  the  parties  made  defendants,  bat 
attempts  made  to  effect  service  on  the  other,  both  on  the  twenty-ninth  and  the 
thirtieth  day,  were  unsuccessful. 

Held,  1  That  the  conditions  of  the  order,  setting  aside  the  judgment,  were 
complied  with. 

2.  That  no  new  order,  staying  execution  on  the  judgment,  was  necessary, 
but  that,  the  conditions  of  the  first  order  being  complied  with,  the  stay  con- 
tained therein  became  operative. 


Even  if  the  attorney-general  may  bring  an  action  in  the  name  of  the  people,  to 

restrain  a  municipal  corporation,  it  can  only  be  from  committing  a  fraudulent 

or  illegal  disposition  of  the  corporate  property. 
8uch  fraud  must  be  distinctly  charged  in  the  complaint,  where  it  is  the  foundation 

of  the  action. 
That  no  fraud  is  charged  in  the  complaint  in  this  action,  upon  which  (he  same  can 

be  sustained. 
The  Common  Council  of  the  city  of  New  York  may  order  land  to  be  purchased 

for  a  market,  notwithstanding  the  limitation  in  the  charter,  as  to  the  yearly 

value  of  land  which  they  may  hold. 

February.    Motion  to  dissolve  injunction. 


This  was  an  action  brought  by  Azariah  C.  Flagg,  the  comp- 
troller of  the  city  of  New  York,  as  a  tax-payer  and  corporator, 
to  enjoin  the  execution  of  a  contract — made  between  the  defend- 
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ant  Lowber  and  the  other  defendants  in  this  action,  and  the 
city  of  New  York — for  the  sale  to  the  latter  of  certain  real 
estate. 

Lowber  bad  brought  an  action  against  the  city,  upon  that  con- 
tract, to  recover  the  purchase-money.  In  that  action,  he  had 
obtained  judgment  for  $199,910.71  against  the  city. 

Mr.  Flagg,  the  individual  plaintiff  in  the  present  action,  had, 
at  special  term,  moved  for  and  obtained  an  order  in  that  action, 
setting  aside  the  answer  and  subsequent  proceedings,  with  leave 
toirim  to  come  in  and  defend,  or  to  bring  a  cross  action.  (See 
the  proceedings  on  this  motion,  reported  5  Ante,  325.) 

Upon  appeal  to  the  general  term,  this  order  was  substantially 
affirmed,  with  modifications.  (See  the  decision,  reported  5 
Ante,  484.) 

The  order  entered,  upon  the  decision  of  the  general  term,  was 
as  follows : 

Title  of  the  Cause. 

This  cause,  coming  on  to  be  heard  upon  the  appeal 
taken  by  the  plaintiff  from  the  order  in  this  action,  made  by 
Mr.  Justice  Roosevelt,  on  the  28th  of  September,  1857,  and 
upon  hearing  James  R.  Whiting,  Esq.,  of  counsel  for  Azariah 
G.  Flagg,  and  William  Curtis  Noyee  and  David  Dudley  Field, 
Esqrs.,  of  counsel  for  the  plaintiff  in  this  action,  no  person  ap- 
pearing on  behalf  of  the  defendants — the  Mayor,  Aldermen,  and 
Commonalty  of  the  city  of  New  York — 

It  is  ordered  that  the  said  order  be  modified,  so  that  the  an- 
swer and  all  subsequent  proceedings  mentioned  in  the  said  order 
be,  and  the  same  are  hereby,  set  aside  and  vacated,  provided 
the  comptroller  of  the  city  of  New  York,  or  any  other  tax-payer 
or  corporator  who  may  be  substituted  in  his  place,  shall,  within 
thirty  days  after  service  of  a  copy  of  this  order  upon  the  said 
comptroller,  or  his  counsel,  file  and  serve  an  original  complaint, 
as  a  tax-payer,  corporator,  or  otherwise,  on  behalf  of  himself 
and  others,  setting  forth  such  matters,  and  making  such  parties, 
and  praying  such  relief  in  the  premises  as  he  may  be  advised, 
together  with  a  bond,  as  hereinafter  provided  for;  and,  in  the 
mean  time,  that  all  proceedings  on  the  part  of  the  plaintiff  in 
this  action  be,  and  the  same  are  hereby  stayed.  And  if  such 
action  shall  be  commenced,  then  that  all  the  proceedings  in  this 
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action  on  the  part  of  the  plaintiff  be,  and  the  same  are  hereby 
stayed,  until  final  judgment  in  the  said  action,  to  be  commenced 
by  the  said  comptroller,  tax-payer,  or  corporator,  as  above  au- 
thorized ;  provided,  however,  the  said  comptroller,  tax-payer,  or 
corporator,  the  plaintiff  in  such  action,  shall  give  security  to  the 
plaintiff  in  this  action  in  the  sum  of  five  thousand  dollars,  by  a 
bond,  with  two  sureties,  to  be  approved  by  a  justice  of  this 
court,  to  pay  to  the  said  plaintiff  in  this  action  all  damages 
which  he  shall  sustain  by  reason  of  the  commencement  of  and 
proceedings  in  such  action,  as  is  authorized  by  this  order;  the 
said  damages  to  be  determined  by  a  reference  upon  summary 
application :  provided,  further,  that  if  said  action,  so  to  be  com- 
menced, shall  be  decided  against  the  plaintiff  in  such  action, 
then  the  answer  and  subsequent  proceedings  in  this  action,  and 
the  judgment  thereon,  shall  stand  in  fall  force,  as  if  the  answer 
and  subsequent  proceedings  had  not  been  vacated,  except  that 
the  form  of  the  judgment  shall  be  so  modified  that  the  plaintiff 
shall  recover  the  damages  awarded,  on  his  executing  and  de- 
livering to  the  present  defendants  a  warranty  deed,  in  the  form 
and  with  the  covenants  required  by  the  agreement  with  the  de- 
fendants, set  forth  in  the  complaint,  free  from  all  incumbrances, 
except  as  set  forth  in  said  agreement,  and  conveying  a  perfect 
title  thereto,  except  as  aforesaid ;  the  form  and  mode  of  execu- 
tion of  said  deed  to  be  approved  by  one  of  the  justices  of  this 
court — the  title  to  be  deemed  good  and  satisfactory  in  this  ac- 
tion, so  far  as  it  shall  be  pronounced  so,  in  the  action  to  be  com- 
menced under  this  order. 

It  is  further  ordered,  that  this  order  stand  in  place  of  the 
order  appealed  from. 

The  thirty  days  expired  on  the  30th  of  January,  1858. 

On  the  29th  of  January,  the  plaintiff  filed  his  complaint,  to- 
gether with  an  undertaking  in  the  amount  required  for  the  bond 
prescribed  by  the  order,  and  served  the  complaint,  with  the 
summons,  on  the  mayor ;  but  attempts  made,  on  that  day  and 
on  the  next,  to  effect  a  service  on  Lowber,  were  unsuccessful. 
On  the  30th,  the  plaintiff  obtained,  from  Mr.  Justice  Ingraham, 
a  temporary  injunction  in  the  action,  which  the  defendant  now 
moved  to  dissolve. 

The  complaint  was  as  follows : 
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Supreme  Court. 


The  People  of  the  State  of  New  York, 

On  the  relation  of  Azariah  C.  Flagg;  a  corporator 
and  tax-payer  of  the  city  of  New  York,  on  his 
own  behalf,  and  on  behalf  of  all  other  the  cor- 
porators and  tax-payers  of  said  city  who  may 
conceive  themselves  aggrieved  by  the  matters 
hereinafter  stated,  and  who  shall  come  in  and 
contribute  to  the  expenses  of  this  suit, 

against 

Robert  W.  Lowber,  and  the  Mayor,  Aldermen, 
and  Commonalty  of  the  City  of  New  York, 


Complain  and  show  to  the  court  that  the  city  of  New  York  is 
a  body  corporate  and  politic,  by  the  name  of  the  Mayor,  Alder- 
men, and  Commonalty  of  the  City  of  New  York,  capable  of 
suing  and  being  sued,  and  of  taking  and  holding  real  estate, 
and  alienating  the  same  with  the  limitations  hereafter  stated. 
That  the  said  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  by  their  respective  boards  of  aldermen  and 
councilmen,  in  their  ordinary  forms  of  proceeding  on  the  18th 
day  of  February,  in  the  year  1857,  passed  through  their  said 
boards  resolutions,  of  which  the  following  are  copies  : 

Besdved,  That  the  comptroller  be,  and  he  is  hereby  directed 
to  purchase  without  delay,  for  the  use  and  purpose  of  a  market, 
the  property  of  Robert  W.  Lowber,  comprising  a  block  and  part 
of  block  of  ground,  lying  and  being  in  the  Eighteenth  Ward, 
and  bounded  by  Sixteenth-street,  Avenue  C,  and  the  East  River ; 
together  with  the  bulkhead  in  front  thereof,  extending  from  the 
centre  line  of  Seventeenth-street ;  and  the  water  front  between 
the  centre  lines  of  said  street  as  continued,  for  the  sum  of  one 
hundred  and  ninety-six  thousand  dollars  ($196,000),  the  corpora- 
tion assuming  the  taxes  and  assessments  unpaid  thereon,  in  ac- 
cordance with  the  proposition  submitted  to  the  comptroller  by 
Robert  W.  Lowber,  under  date  of  November  6th,  1856,  the 
property  to  be  conveyed  by  good  and  sufficient  warranty  deed, 
tree  and  clear  of  all  liens  and  incumbrances,  except  taxes  and 
assessments,  upon  the  title  to  the  said  premises  being  approved 
by  the  counsel  to  the  corporation.    And  the  6um  of  one  hundred 
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and  ninety-six  thousand  dollars  is  hereby  appropriated  for  the 
purpose  aforesaid.  And  provided  the  said  taxes  and  assess- 
ments to  be  assumed  by  the  corporation  shall  not  exceed  the 
sum  of  twenty-five  hundred  dollars. 

Resolved,  That  the  said  premises,  when  purchased,  shall  be 
subject  to  the  control  and  supervision  of  the  commissioners  of 
the  sinking  fund. 

That  the  said  resolutions  were,  it  is  alleged,  on  the  same  day 
presented  to  the  mayor  of  the  said  city  for  his  approval,  who 
neither  approved  or  disapproved  thereof,  but  suffered  the  same 
to  take  effect  by  mere  lapse  of  time. 

That  after  the  said  resolutions  had  so  become  effective,  the 
said  Kobert  W.  Lowber  named  therein  applied  to  the  relator 
and  desired  him  to  purchase  the  property  named  in  said  resolu- 
tions, which  the  relator  wholly  declined  to  do,  and  never  after 
either  purchased'  the  same  or  entered  into  any  negotiation 
therefor. 

That  at  the  time  of  the  passage  of  the  said  resolutions  through 
the  respective  boards  of  councilmen  and  aldermen,  and  when 
the  same  became  effective  by  the  failure  of  the  mayor  to  ap- 
prove or  disapprove  thereof,  there  was  no  money  in  the  public 
treasury  of  the  city  of  New  York  belonging  to  the  said  mayor, 
aldermen,  and  commonalty,  or  subject  to  their  disposition,  or 
under  their  control,  to  answer  any  such  appropriation. 

That  no  provision  had  been  made  by  law,  nor  has  there  been 
any  since,  to  raise  by  tax,  or  in  any  other  way,  the  funds  neces- 
sary to  make  any  such  purchase. 

That  the  persons  who  were  then  members  of  the  said  re- 
spective boards  of  aldermen  and  councilmen,  who  voted  with 
the  majority  in  each  of  the  said  boards,  well  knew  that  there 
was  not  money  in  the  city  treasury,  or  in  the  hands  of  the  city 
chamberlain  of  the  -said  city,  legally  applicable  to  meet  the 
said  appropriation. 

That  the  said  corporation,  at  the  time  of  the  passage  of  the 
said  resolutions,  were  the  owners  of  real  estate  in  the  city  of 
New  York,  yielding  to  them  a  net  annual  income  of  one  hun- 
dred thousand  dollars  and  upwards. 

That  by  their  act  of  incorporation,  and  under  their  legal  cor- 
porate powers,  the  said  corporation  have  power  and  authority  to 
take,  receive,  have,  hold,  and  enjoy  to  them  and  their  successors 
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forever,  in  fee  simple,  real  estate  rents  and  other  possessions,  so 
that  the  same  shall  not  at  any  time  exceed  in  the  whole  the 
clear  yearly  rent  or  value  of  three  thousand  pounds  per  annum, 
money  of  Great  Britain,  beyond  and  above  all  charges  and  re- 
prises, and  no  more,  unless  by  express  permission  of  the  Legis- 
lature of  this  State. 

That  the  said  corporation,  neither  at  the  time  of  passing  the 
said  resolutions,  nor  at  any  time  since,  as  the  plaintiffs  allege, 
had  the  power  to  make  any  such  purchase,  nor  had  they  any 
power  to  direct  the  comptroller  of  the  city,  the  relator  herein, 
to  make  such  purchase. 

That  the  purchase  of  real  estate  by  the  said  corporation  then 
was,  and  still  is,  an  executive  duty,  and  the  said  board  of  alder- 
men and  councilmen  are  deprived,  under  the  charter  of  the  said 
city,  of  all  executive  power. 

That  the  said  Robert  W.  Lowber,  notwithstanding  the  refusal 
of  the  relator  to  purchase  said  property,  or  to  comply  with  the 
direction  contained  in  the  said  resolutions,  as  he  alleges,  on  or 
about  the  sixteenth  day  of  March,  1857,  caused  to  be  tendered 
to  the  relator,  and  to  the  mayor  of  the  city  of  New  York,  a  deed 
of  conveyance  of  the  said  property,  which  the  mayor  and  the 
said  relator,  each,  refused  to  accept  or  to  receive,  or  in  any  way 
to  recognize  so  as  tov  complete  the  said  purchase. 

That  shortly  after  such  refusal,  the  said  Robert  W.  Lowber 
commenced  a  suit  in  the  Supreme  Court  of  this  State,  in  the 
first  judicial  district,  against  the  said  corporation,  in  their  cor- 
porate name,  -to  compel  them  specially  to  perform  said  pre- 
tended contract,  or  to  recover  the  6aid  sum  of  one  hundred 
and  ninety-six  thousand  dollars,  the  consideration  of  the  said 
alleged  purchase. 

That  Richard  Busteed,  Esq.,  an  attorney  and  counsellor  of 
this  court,  who  had  been  elected  the  counsel  to  said  corpora- 
tion, undertook  the  defence  of  the  said  suit,  and  appeared 
therein. 

That  a  copy  of  the  pleadings  in  the  said  cause,  together  with 
the  judgment  roll  therein,  are  hereunto  annexed,  marked  A. 
And  the  plaintiffs  pray  that  the  same  may  be  taken  and  deemed 
a  part  of  this  their  complaint. 

That  although  the  said  cause  was  not  referable  under  the  code 
of  procedure,  as  the  relator  is  advised  and  alleges,  the  said 
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counsel  to  the  said  corporation  consented  to  refer  the  said  cause 
to  Daniel  E.  Sickles,  Esq.,  as  sole  referee  therein. 

That  the  said  referee  afterwards,  and  after  a  single  hearing  in 
relation  thereto,  and  without  taking  any  testimony  therein,  as 
the  relator  is  informed  and  believes,  reported  in  favor  of  the 
said  Eobert  W.  Lowber  for  the  full  amount  of  his  claim,  with 
interest  thereon ;  upon  which  report  a  judgment  was  entered  up 
against  the  said  the  mayor,  aldermen,  and  commonalty  of  the 
said  city,  on  the  12th  day  of  June,  1857,  as  appears  by  the 
record  of  the  said  judgment. 

That  the  said  counsel  to  the  corporation,  as  the  relator  be- 
lieves and  therefore  charges  to  be  true,  purposely  withheld  from 
the  relator  all  knowledge  of  the  said  judgment,  until  after  the 
time  had  elapsed  within  which,  under  Ihe  code  of  procedure,  an 
appeal  from  the  said  judgment  was  allowed  therein,  and  so  the 
said  corporation  lost  their  right  to  appeal,  as  is  alleged  by  and 
on  behalf  of  the  said  Robert  W.  Lowber.  And  the  relator  avers 
that  he  had  no  knowledge  of  the  entry  of  the  said  judgment 
until  on  or  about  the  twenty-third  day  of  July  last. 

That  the  relator  is  ignorant  of  the  fact,  but  charges  that  if  any 
notice  of  the  entry  of  said  judgment  was  ever  given,  pursuant 
to  law,  to  the  said  counsel,  he,  the  said  counsel,  never  reported 
the  fact  either  to  the  relator  or  to  the  said  Common  Council,  but 
on  the  contrary  thereof,  as  the  relator  believes,  insists,  and  there- 
fore charges,  he  purposely  kept  the  same  concealed  from  the 
knowledge  of  the  relator,  until  more  than  thirty  days  elapsed 
from  the  service  of  notice  thereof  upon  the  said  counsel,  and,  as 
the  relator  alleges  and  charges,  to  prevent  an  appeal  therein. 

That  an  execution  has  been  issued  by  the  said  Eobert  "W. 
Lowber  against  the  said  corporation  upon  the  said  judgment, 
and  the  same  has  been  placed  in  the  hands  of  the  sheriff  of 
the  city  and  county  of  New  York,  who  has  levied  upon  the 
personal  property  of  the  said  city,  in  order  to  enforce  satisfac- 
tion thereof.  • 

That  at  the  time  of  the  passage  of  the  6aid  resolutions  for  the 
purchase  of  the  said  land,  the  whole  thereof  was  not,  in  the 
belief  of 'the  relator,  worth  more  than  about  one  half  of  the  sum 
directed  to  be  paid  therefor. 

That  the  said  Robert  W.  Lowber  had  not  then,  nor  has  he 
now,  as  the  relator  verily  believes,  any  title  whatever  to  the 
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land  so  directed  to  be  purchased,  and  so  proposed  to  be  sold  by 
him,  lying  within  said  plot  and  east  of  Tompkins-street. 

That  the  diagram  hereto  annexed  shows  the  plot  proposed 
to  be  sold  by  said  Robert  W.  Lowber  to  the  said  corporation, 
the  only  title  thereto  then  or  now  existing  in  the  said  Lowber,  as 
the  relator  verily  believes,  is  from  the  easterly  line  of  Avenue  C 
to  the  westerly  line  of  Tompkins-street,  although  the  said  Robert 
W.  Lowber  claims  title  to  the  same  beyond  the  easterly  line  ot 
Tompkins-street,  and  the  plot  therein,  as  colored  brown. 

That  the  said  Robert  W.  Lowber  alleges  that  the  said  counsel 
to  the  corporation  examined  the  title  to  the  said  property,  and 
reported  the  same  to  be  good  and  free  from  incumbrance,  and 
gave  his  written  certificate  to  that  effect ;  whereas  the  relator 
charges  that  the  said  counsel  to  the  corporation  did  not,  in 
point  of  fact,  examine  the  said  title,  but  has  admitted  that  he 
passed  the  same  on  the  certificate  of  counsel  who  were  the 
counsel  of  the  said  Robert  W.  Lowber,  which  the  said  counsel 
to  the  corporation  well  knew,  and  regardless  of  a  decision  of 
the  Superior  Court  of  the  city  of  New  York,  which  court  had 
held  and  decided  adversely  to  said  Lowber's  title,  on  a  question 
arising  out  of  the  claim  of  said  Lowber  to  contiguous  property, 
which  claim  of  title  stands  upon  the  same  basis  as  the  title  to 
the  property  in  question  in  the  suit  of  the  said  Robert  W.  Low- 
ber against  the  said  corporation.  That  the  relator  did  not  make 
discovery  of  said  want  of  title,  or  if  he  did,  owing  to  the  pressure 
of  his  official  duties  it  escaped  his  attention,  until  it  was  too 
late  for  him  to  set  up  such  defence.  And  he  is  advised,  and 
believes,  that  the  title  to  all  the  land  claimed  by  said  Lowber 
to  the  eastward  of  Tompkins-street  is  in  the  people  of  this  State, 
and  not  in  the  said  Robert  W.  Lowber. 

That  after  the  discovery  thereof,  notice  was  given  on  behalf 
of  the  relator  to  the  said  Richard  Bnsteed,  that  the  title  of  said 
Lowber  was  defective  in  respect  and  to  the  extent  before  stated, 
and  the  said  Busteed  was  requested  by  the  counsel  of  the  relator 
to  take  the  necessary  and  proper  means  to  open  the  said  judg- 
ment, so  that  the  corporation  could  be  let  in  to  a  defence  on  the 
principal  grounds  of  failure  of  title. 

That  the  said  land  then  was,  and  still  is,  as  the  relator  be- 
lieves, incumbered  by  a  mortgage  thereon,  given  by  the  said 
Lowber,  in  the  sum  of  forty  thousand  dollars,  for  principal,  be- 


166  ABBOTTS'  PEACTICE  KEPORTS. 

■ ■  -    -     — — ^Mt 

The  People  and  Flagg  a.  Lowber. 

sides  interest,  and  also  by  several  judgments  which  then  stood 
open  of  record  against  him,  to  the  amount  of  about  thirteen 
thousand  dollars,  and  were  apparent  liens  thereon. 

That  notwithstanding  these  facts  were  brought  to  the  knowl- 
edge of  the  said  corporation  counsel,  he  neglected  and  refused 
to  take  any  action  for  the  relief  of  the  said  corporation  in  the 
premises,  but  insisted  that  the  said  corporation  should  pay  the 
said  judgment;  that  the  said  counsel  was  applied  to,  to  permit 
the  relator  to  take  the  necessary  legal  steps,  in  the  name  of  the 
said  Busteed,  as  attorney  for  the  relief  of  the  corporation, 
against  the  said  judgment,  at  the  relator's  own  expense,  which 
he  has  hitherto  refused  and  declined,  and  still  refuses  and  de- 
clines to  do.  That,  thereupon,  an  application  was  made  to  the 
board  of  aldermen  to  permit  measures  to  be  taken  to  relieve  the 
city  from  the  said  judgment,  which  was  refused  by  a  majority 
vote  of  the  said  board  of  aldermen.  That  the  said  board  of 
aldermen,  before  they  so  refused,  were  fully  informed  of  the 
above  facts,  and  were  well  advised  thereof;  and  notwithstand- 
ing said  objections,  contrary  to,  and  regardless  of,  their  duty  in 
that  behalf,  passed  a  preamble  and  resolutions  of  which  the 
following  are  copies ; 

Whereas  a  judgment  was,  on  the  12th  day  of  June  last, 
recorded  in  the  Supreme  Court  by  Robert  W.  Lowber  against 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York, 
upon  which  judgment  an  execution  has  been  levied  upon  the 
personal  property  of  the  said  mayor,  aldermen,  and  commonalty. 
Therefore,  be  it 

Besolved,  That  the  counsel  to  the  corporation  be,  and  he  is 
hereby  directed  to  institute  such  proceedings  as  may  be  neces- 
sary and  proper  to  enforce  the  payment  of  the  said  judgment 
and  execution  by  the  corporation. 

Besolved,  That  the  counsel  to  the  corporation  be,  and  he  is 
hereby  authorized  and  empowered,  in  case  he  shall  deem  the 
same  expedient,  to  enter  into  a  stipulation  or  agreement  with 
the  plaintiff  in  the  said  judgment,  or  his  attorney  and  the  sheriff, 
for  the  release  of  the  personal  property  of  the  city  from  the  levy 
already  made,  or  which  might  be  made,  by  virtue  of  the  execu- 
tion issued  upon  the  said  j udgment,  without  prejudice  to  the  rights 
of  the  plaintiff  therein,  and  for  the  levy  of  the  same  upon  and  sale 
of  the  real  estate  of  the  said  mayor,  aldermen,  and  commonalty. 
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Resolved,  That  the  counsel  to  the  corporation  appear  and 
defend  the  rights  of  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York,  in  any  action  or  proceeding  touching  or 
concerning  the  said  judgment. 

That  afterwards  the  said  last-mentioned  resolutions  were  sent 
to  the  board  of  councilmen  for  their  concurrence;  that  they 
came  up  for  the  action  of  the  said  board  on  the  evening  of  the 
24th  day  of  August  last,  when  Councilman  Ottarson  introduced 
a  preamble  setting  forth  a  variety  of  facts  tending  to  show  that 
the  title  of  said  Lowber  to  the  said  property  was  defective,  and 
that  said  purchase  ought  not  to  be  completed,  and  accompanied 
by  a  resolution  of  which  the  following  is  a  copy : 

Resolved,  That  the  counsel  to  the  corporation  be  required  to 
report,  as  early  as  possible,  to  this  board,  all  the  grants,  laws, 
and  decisions  upon  which  the  alleged  title  of  said  Lowber  rests ; 
with  his  opinion  upon  the  validity  of  said  title,  so  far  as  it  covers 
ground  or  water  beyond  the  line  of  Tompkins-street,  as  estab- 
lished by  the  Legislature,  and  also  as  beyond  the  river  line  of 
the  grant  made  by  the  city  to  Hezekiah  Bradford. 

Which  resolution  was  negatived  by  a  majority  vote  thereon. 
That  thereupon,  and  immediately  thereafter,  and  on  the  same 
evening,  the  said  board  of  councilmen,  by  a  majority  thereof, 
regardless  of  their  duty  in  that  behalf,  and  in  violation  thereof, 
took  up  and  concurred  in  or  adopted  the  said  resolutions,  so  as 
aforesaid,  passed  by  the  said  board  of  aldermen. 

That  the  said  resolutions  were,  on  the  25th  day  of  said  month 
of  August,  sent  to  the  mayor,  Fernando  Wood,  for  his  concur- 
rence, who,  as  the  relator  has  been  informed,  on  the  next  day, 
with  a  full  knowledge  of  all  the  said  farts  and  circumstances, 
approved  of  the  said  resolutions,  so  as  to  give  them  full  force 
and  effect. 

That  the  relator  is  a  citizen  of  the  city  of  New  York,  and 
one  of  the  commonalty  thereof;  that  he  owns  real  and  personal 
property  in  the  said  city,  which  has  been  taxed,  and  still  is  liable 
to  further  annual  taxation,  and  he  has  paid  taxes  thereon. 

That  he  is  the  comptroller  of  the  said  city,  and  at  the  head 
of  the  "  department  of  finance  therein."  That,  by  the  present 
charter  of  the  said  city,  u  the  executive  power  of  the  said  cor- 
poration is  vested  in  the  mayor  and  the  executive  depart- 
ments." 
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That  the  6aid  corporation,  in  the  passage  of  the  said  original 
resolutions,  have  been  and  are  guilty  of  an  abase  of  their  trust 
and  of  usurpation  in  office. 

That  the  said  mayor  of  the  city,  knowingly  and  wilfully,  and 
as  the  relator  has  reason  to  and  does  believe,  purposely  and  sur- 
reptitiously permitted  the  first  set  of  resolutions  to  come  into 
effect  by  mere  lapse  of  time  without  vetoing  the  same. 

That  the  said  suit  was  commenced  and  carried  on  by  the  said 
plaintiff,  and  was  referred  by  consent  and  reported  thereon,  and 
the  said  judgment  suffered  to  be  recovered  by  the  said  plain- 
tiff, by  and  through  the  neglect  of  the  duty  of  the  said  corpora- 
tion counsel. 

The  complainants  further  charge  and  insist,  that  the  said  cor- 
poration in  respect  to  the  matters  aforesaid,  have  been  guilty  of 
exercising  a  franchise  and  transacting  a  business  not  allowed  by 
the  charter  or  any  law  of  this  State. 

That  the  relator  caused  an  effort  to  be  made  by  counsel,  in 
his  behalf,  by  an  application  to  the  Supreme  Court  of  the  first 
judicial  district,  to  be  heard  upon  affidavits  to  open  the  said 
judgment,  or  for  relief  in  the  premises,  before  which  court  the 
said  corporation  counsel  appeared,  and  in  open  court  objected 
to  the  relator's  right  to  be  heard  upon  such  motion,  and  with  a 
knowledge  of  the  facts  alleged  as  the  grounds  of  said  motion, 
declared  in  open  court  that  he  would  not  make  any  such  motion 
or  take  any  such  steps  in  the  said  cause  to  open  or  set  aside  said 
judgment,  or  set  up  any  other  defence  to  the  said  suit  than  he 
had  already  done. 

That  the  counsel  for  the  said  Robert  W.  Lowber  also  appeared 
in  the  said  court  and«objected  to  the  said  motion,  and  denied 
the  jurisdiction  of  the  said  court  to  entertain  the  said  motion, 
or  permit  the  counsel  for  the  relator  even  to  be  heard  thereon; 
and  the  said  counsel  to  the  corporation  under  his  name  as  their 
attorney,  and  the  attorney  for  the  said  Robert  W.  Lowber,  each 
in  said  court  signed  a  written  consent  or  request  that  the  said 
court  should  deny  the  said  motion. 

Thfct  the  said  Supreme  Court,  at  special  term  thereof,  held  at 
the  City  Hall,  in  the  city  of  New  York,  made  an  order  upon 
the  said  motion,  of  which  the  paper  hereto  annexed,  marked  B, 
is  a  copy.  From  which  decision  at  special  term  the  said  Rob- 
ert W.  Lowber  appealed  to  the  general  term  of  the  said  court, 
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which  said  court  afterwards  modified  the  said  first-mentioned 
order,  and  made  an  order  therein,  of  which  the  paper  hereto 
annexed,  marked  C,  is  a  copy,  which  said  orders  the  relator  prays 
may  be  taken  as  part  of  this  complaint. 

The  plaintiflfe  therefore  pray  this  .honorable  court,  to  grant 
them  an  injunction  order  to  stay  any  further  proceedings  by  the 
said  Robert  W.  Lowber,  upon  or  under  the  said  judgment  or 
execution,  by  way  of  enforcing  the  said  judgment  or  execution, 
until  the  further  order  of  the  court  in  the  premises.  And  the 
plaintiffs  pray  that  by  the  judgment  and  decree  of  this  court 
the  said  execution  and  judgment  may  be  set  aside,  and  alto- 
gether held  for  naught,  and  that  the  said  corporation,  by  their 
corporate  name,  may  be  perpetually  enjoined  from  completing 
the  eaid  purchase  of  the  said  land  of  or  from  the  said  Robert 
W.  Lowber  under  the  said  pretended  contract,  and  tliat.it  may 
be  declared  by  the  judgment  of  this  court,  that  the  said  resolu- 
tion of  the  said  corporation,  of  the  eighteenth  day  of  February, 
one  thousand  eight  hundred  and  fifty-seven,  is  not  a  binding  and 
valid  contract  for  the  purchase  of  the  said  property;  or  for  such 
other,  &c. 

Wm.  Curtis  Noyes^  R.  Busteed,  and  Barbour  dk  Cowlesy 
for  the  motion. 

James  R.  Whiting^  opposed. 

Da  vies,  J. — I  regard  the  complaint  in  this  cause  as  amended 
by  striking  out  therefrom  the  words,  "  on  the  relation  of."  It 
therefore  stands  as  a  suit  wherein  the  People,  &c,  and  Azariah 
C.  Flagg,  corporator  and  tax-payer,  are  parties  plaintiff. 

The  order  made  at  the  general  term  of  the  Supreme  Court  on 
the  7th  December,  1857,  in  the  case  of  Lowber  a.  The  Mayor, 
&c,  declares  that  the  answer  interposed  in  that  case,  and  all 
subsequent  proceedings  thereiu,  including  the  recovery  of  the 
judgments  mentioned  therein,  were  set  aside  and  vacated,  pro- 
vided the  comptroller  or  any  other  tax-payer  or  corporator  should, 
within  thirty  days  after  the  service  of  that  order,  file  and  serve 
an  original  complaint,  as  tax-payer,  corporator,  or  otherwise,  on 
behalf  of  himself  and  others,  setting  forth  such  matters,  and 
making  such  parties,  and  praying  such  relief  as  he  may  be  ad- 
vised, together  with  a  bond  as  thereinafter  provided ;  and  in 
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the  mean  time  all  proceedings  in  that  action  were  stayed.  And 
it  was  further  provided,  that  if  such  action  should  be  com- 
menced, then  that  all  proceedings  therein  should  also  be  stayed 
until  the  final  judgment  in  such  action,  provided  a  bond  was 
given  to  Mr.  Lowber  in  the  sum  of  $5000,  conditioned  to  pay 
him  all  damages  which  he  might  sustain  by  reason  of  the  com- 
mencement of  this  action.  It  appears  from  the  papers  before  me, 
that  the  time  limited  for  the  commencement  of  the  suits  by  the 
order  of  the  general  term  expired  on  the  30th  day  of  January  last 

That  the  complaint  in  this  cause  was  filed  in  the  clerk's  office 
on  the  29th  day  of  January  last,  together  with  the  bonds  or  un- 
dertaking required  by  said  order. 

That  on  the  same  day  the  summons  and  complaint  were  served 
qn  the  mayor  of  the  city,  but  that  ineffectual  attempts  were 
made  to  serve  the  same  on  that  day  and  the  succeeding  on  the 
defendant  Lowber. 

I  cannot  doubt  that  the  order  of  the  general  term,  requiring 
an  original  complaint  to  be  filed  and  served  within  thirty  days, 
has  been  complied  with,  and  that  that  condition  having  been 
fulfilled,  the  order  of  the  general  term,  which  directed  the  an- 
swer and  all  subsequent  proceedings,  in  the  case  of  Lowber  a. 
The  Mayor,  &c,  including  the  judgment,  to  be  set  aside  and 
vacated,  took  effect  according  to  its  terms,  and  the  same  were 
accordingly  set  aside  and  vacated. 

It  cannot  be  said  that  that  order  has  not  been  complied  with, 
because  the  people  have  been  made  parties  plaintiffs  with  the 
tax-payer  and  corporator. 

Permission  was  expressly  given  by  the  general  term  to  the 
tax-payer  and  corporator  of  making  such  parties  in  the  suit  to 
be  instituted  as  he  might  be  advised.  It  was,  therefore,  per- 
fectly proper  for  him  to  make  the  people  parties  to  the  action ; 
and  if  they,  by  their  proper  officer,  consented  to  be  made  parties 
plaintifls  rather  than  defendants,  there  can  be  no  objection  to 
such  a  procedure. 

It  was  further  urged  that  the  order  of  the  general  term  re- 
quired a  bond  to  be  executed  on  the  commencement  of  the 
suit,  and  that  that  provision  of  the  order  has  not  been  com- 
plied with,  by  the  execution  of  an  undertaking.  The  court 
manifestly  intended  to  require  security  to  the  party  stayed  m 
the  suit  pending  against  the  corporation,  and  whether  it  is  called 
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a  bond  or  an  undertaking  is  a  matter  of  no  moment.  It  is  the 
substance  we  are  to  look  at.  Has  Mr.  Lowber  received  the  se- 
curity contemplated  by  the  order  of  the  general  terra  f  Un- 
deniably be  has,  and  whether  it  is  in  the  form  of  a  bond,  as 
used  under  the  old  system  of  practice,  or  that  of  an  undertaking, 
known  and  exclusively  used  under  the  new,  is  not  a  just  cause 
of  objection.  He  has  the  security  required  by  the  order,  and 
which  will  be  effective  for  him  in  case  the  contingency  arises  in 
which  he  can  use  it  All  the  conditions  required  by  the  order 
of  the  general  term  having  in  my  judgment  been  complied  with, 
is  the  order  of  Justice  Ingraham,  made  on  the  30th  of  January, 
correct  ? 

If  I  am  right  in  the  view  I  have  expressed,  it  was  not  neces- 
sary, as  the  order  of  the  general  term  stayed  all  proceedings  in 
the  suit  therein  referred  to,  and  as  soon  as  this  suit  was  com- 
menced there  was  no  longer  any  judgment  or  execution  to  be 
stayed. 

The  argument,  therefore,  that  such  order  was  irregular  be- 
cause a  bond,  in  accordance  with  the  provision  of  the  Revised 
Statutes,  was  not  given,  has  no  force.  This  court,  by  virtue  of 
the  control  and  authority  which  it  has  over  its  own  proceedings 
and  records,  has  set  aside  and  vacated  the  judgment  mentioned 
in  the  complaint  in  this  cause,  whether  rightfully  or  not  is  not 
for  me  to  say.  Such  I  understand  to  be  the  order  of  the  gen- 
eral term,  and  as  long  as  it  remains  unreversed,  it  is  binding 
upon  this  court.  The  injunction  order,  therefore,  should,  in  my 
judgment,  have  been  to  restrain  any  further  proceedings  in  the 
suit  instituted  by  Mr.  Lowber  against  the  corporation  until  the 
final  determination  of  this  suit,  and  the  injunction  order  will  be 
modified  accordingly. 

The  complaint  presented  good  grounds  for  such  an  order,  be- 
ing in  furtherance  of  that  made  at  the  general  term,  and  the 
undertaking  executed  and  filed  was  all  the  security  required  by 
the  Code. 

The  motion  to.  vacate  the  injunction  order  in  this  case,  made 
January  30, 1858,  is  denied,  but  the  same  is  to  be  modified  ac- 
cording to  the  suggestions  above. 

September,  1858. — Motion  to  dismiss  complaint. 

The  defendants  put  in  answers  denying  the  allegations  of  the 
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complaint  The  cause  came  on  in  June  for  trial  at  a  special 
term,  before  Mr.  Justice  Ingrabam.  The  defendants  moved  to 
dismiss  the  complaint  on  several  grounds:  the  principal  of 
which  were,  that  under  the  decision  of  the  court  in  Roosevelt  a. 
Draper  (Ante,  108),  a  tax-payer  could  not  maintain  such  an  ac- 
tion ;  that  the  people  had  no  interest  in  the  subject-matter  of 
the  action,  and  could  not  maintain  it,  or  if  really  concerned, 
they  could  not  go  behind  the  legislative  action  of  the  Common 
Council;  and  that  the  complaint  did  not  disclose  a  canse  of 
action. 

The  parties  were  represented  by  the  same  counsel  as  on  the 
previous  motion. 

Inobaham,  J. — This  action  is  brought  in  the  name  of  the 
People,  and  A.  C.  Flagg,  as  comptroller  of  the  city  and  a  cor- 
porator and  tax  payer,  on  his  own  behalf  and  on  behalf  of  all 
other  corporators  and  tax-payers,  against  the  defendants,  to  ob- 
tain an  injunction  staying  the  proceedings  upon  a  judgment, 
and  praying  that  the  judgment  recovered  by  the  defendant 
Lowber  may  be  set  aside ;  and  that  the  defendants,  the  Mayor, 
&c,  may  be  enjoined  from  completing  the  purchase  of  certain 
land  from  Lowber  for  a  market  purpose,  and  to  declare  such 
contract  void. 

The  Common  Council  by  resolution  directed  such  purchase  to 
be  made  in  January,  1857,  in  the  Board  of  Aldermen,  and  in 
February,  1857,  by  the  Board  of  Councilmen. 

By  the  omission  of  the  mayor  to  sign  or  return  the  same  with 
his  objections,  this  resolution  became  a  law  at  the  expiration  of 
ten  days.  The  deed  was  tendered  to  the  mayor  and  comptroller, 
who  refused  to  accept  the  same,  or  to  complete  the  purchase. 
Subsequently  Lowber  brought  an  action  against  the  Mayor,  <fcc, 
and  recovered  against  them  the  amount  of  the  consideration 
money  of  the  said  premises  so  agreed  to  be  sold,  and  has  issued 
an  execution  thereof.  The  cause  was  brought  on  upon  the  plead* 
ings,  and  a  motion  was  made  to  dismiss  the  complaint  for  the 
reasons  hereafter  stated. 

The  complaint  alleges  various  reasons :  such  as  want  of  power 
to  make  the  purchase ;  the  improper  mode  of  making  it — by  the 
resolution,  and  not  by  the  comptroller ;  that  the  purchase  was 
illegal ;  that  the  price  paid  for  the  land  exceeded  its  value ;  that 
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the  property  was  incumbered  by  mortgage ;  and  that,  in  passing 
the  resolution  for  the  purchase,  the  Common  Council  was  guilty 
of  an  abuse  of  trust  and  of  usurpation  in  office. 

The  defendants  filed  their  answers,  denying  the  allegations 
upon  which  the  action  was  founded. 

This  action  was  brought  in  pursuance  of  an  order  made  by 
this  court  at  general  term,  in  the  action  of  Lowber  a.  The  Mayor, 
<fec,  on  the  motion  to  modify  the  order  staying  proceedings,  in 
which  an  action  was  required  to  be  commenced  in  the  name  of 
the  comptroller,  or  some  other  tax-payer,  and  security  was  to  be 
given  for  damages  arising  from  the  injunction.* 


0  The  general  term  by  which  that  order  was  made  was  held  by  Justices  Mitch- 
ell, Clerke,  and  Peabody.  Mr.  Justice  Peabody  dissented  from  the  opinion  of  the 
majority  of  the  court.  He  rendered  on  that  occasion  the  following  dissenting 
opinion : 

If  there  is  any  evidence  of  fraud  or  collusion  in  this  case,  there  certainly  is 
none  connecting  the  plaintiff  with  it.  The  circumstances  of  suspicion  attach 
only  to  acte  to  which  he  was  not  necessarily,  and  is  not  shown  to  have  been,  a 
party.  I  think,  however,  that  there  is  no  satisfactory  evidence  of  fraud  or  col- 
lusion on  the  part  of  any  one,  not  even  of  those  with  whom  he  dealt,  and  in 
this,  as  I  understand  the  opinion  of  my  brethren,  I  concur  with  them.  I  am  un- 
able, however,  to  go  with  them  to  the  conclusion  at  which  they  have  arrived. 
The  question  of  fraud  and  collusion  being  disposed  of,  the  only  one  remaining  is 
one'  of  error  in  the  judgment ;  and  whether  there  be  or  be  not  error,  is  a  ques- 
tion which  cannot  be  tried  in  this  manner.  It  can  properly  be  tried- on  an  appeal 
from  the  judgment,  and  only  in  that  manner.  But  if  the  relief  asked  could  be 
had  on  motion,  it  could  be  had  only  on  the  application  of  a  party  to  the  record, 
against  whom  the  erroneous  judgment  was  made.  If  in  a  suit  by  A  against  B, 
injustice  be  done  the  latter  by  the  judgment  therein,  he  alone  can  have  relief 
against  it.  Whether  the  remedy  be  by  appeal  o»  by  motion,  the  party  injured 
alone  is  entitled  to  it ;  and  an  application  by  a  third  person,  not  a  party  to  the 
proceedings,  cannot  properly  be  entertained.  Mr.  Flagg,  in  contemplation  of  law, 
is  a  stranger  to  this  suit.  His  official  relation  to  the  city  gives  him  no  right 
here,  and  he  has  no  standing  in  court  to  make  this  motion. 

The  city  might  make  it  if  it  desired  to,  and  would  be  entitled  to  be  respect- 
fully heard  on  the  merits ;  and  if  it  produced  the  same  evidence  which  is  now 
before  us  on  the  motion  of  Mr.  Flagg,  it  would  be  entitled  only  to  have  it 
respectfully  denied.  It  has  been  said  that  a  corporator  and  tax-payer  can  main- 
tain an  action  in  such  a  case  on  behalf  of  himself  and  others  similarly  related  to 
the  subject  of  the  litigation ;  and  the  doctrine  has  the  sanction  of  several  cases 
in  this  district — all  of  them,  however,  relating  to  the  corporation  of  the  city  of 
New  York  Whether  this  doctrine  will  ever  receive  the  sanction  of  a  court 
beyond  the  boundaries  of  this  judicial  district,  and  whether  in  this  district  it 
will  ever  be  sustained  as  to  any  corporation  except  that  of  the  city  of  New  York, 
may  perhaps  be  very  weU  doubted.    The  weight  of  judicial  authority,  even  here, 
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Since  that  order  was  made,  the  general  term  of  this  district 
has  decided  that  no  tax-payer  could  maintain  such  an  action. 

This  decision  would  control  me  as  to  the  maintenance  of  this 
action  in  the  name  of  a  tax-payer,  whatever  might  be  my  opin- 
ion upon  the  question  then  submitted  to  the  general  term ;  and 
as  far  as  it  is  sought  to  maintain  this  action  in  the  name  of  the 
comptroller,  as  a  tax-payer,  under  that  decision,  I  would  be  bound 
to  dismiss  the  complaint. 

The  people  of  the  State  are  also  joined  as  plaintiffs,  and  the 
question  is  then  presented  whether  they  can  maintain  an  actiorf 
against  a  municipal  corporation  for  any  alleged  fraud  in  making 
a  contract,  or  to  prevent  the  exercise  of  powers  not  possessed 
by.  them  under  their  charter. 

Proceedings  by  way  of  information  have  often  been  brought 
in  England  and  this  country  against  corporations,  and  are  com- 
mon in  the  books.  Those  proceedings  have  repeatedly  been 
sustained  to  restrain  such  corporations  from  doing  acts  in  viola- 
is  not  decidedly  in  its  favor,  as  is  shown  by  the  masterly  argument  of  Mr.  O'Con- 
or  in  the  case  of  Wetmore  a.  Story  (22  Barb.,  447). 

The  most  that  can  be  said  in  the  light  that  he  has  thrown  on  the  subject  by 
his  examination  of  the  cases,  is,  that  the  question  is  left  somewhat  in  doubt  on 
authority  even  here.  But  that  doctrine,  if  sustained,  is  far  from  affording  sanc- 
tion to  a  proceeding  like  this.  That  a  person  not  a  party  to  a  judgment,  but 
only  remotely,  and  to  a  very  trifling  extent,  interested  in  its  consequences,  may, 
in  the  absence  of  fraud  or  collusion,  without  the  assent  of  either  party  to  it,  and 
in  spite  of  their  mutual  oppositions  in  a  suit  even  in  his  own  name,  set  it  aside, 
not  only  as  to  himself,  but  as  to  thousands  of  others  similarly  situated,  without 
the  co-operation  or  even  consent  of  any  one  of  them,  is  a  doctrine  which,  if  it 
be  a  law,  is  certainly  not  to  be  extended  on  any  slight  provocation.  But  when 
such  a  person  asks  permission  without  the  formality  or  responsibility  of  a  suit  in 
his  own  name  even,  to  thrust  himself  between  the  plaintiff  and  defendant  in  the 
original  suit,  and  in  a  motion  against  both  to  have  a  judgment  set  aside  for  his 
own  convenience  or  pleasure,  a  new  position  is  taken,  a  novel  attitude  surely  ia 
assumed,  and  one  hitherto  unknown  to  the  course  and  practice  of  the  law.  There 
is  no  claim  of  any  precedent  for  this  proceeding.  But  it  may  be  said  that  the 
novelty  of  the  case  is  but  a  feeble  argument  against  it ;  and  such  a  remark,  I 
fear,  is  not  inconsistent  with  the  spirit  of  the  times.  My  own  feeble  opinion, 
however,  will  not  affect  the  result  in  this  case ;  and  with  a  consciousness  of  this, 
and  in  the  absence  of  any  urgent  reason  to  wander  therefrom,  I  must  be  excused 
the  indulgence  of  a  desire,  the  offspring  of  weakness  though  it  may  be,  to  keep 
within  a  path  hitherto  not  entirely  untrodden,  but  which  has  been  at  least  ex- 
plored, and  within  sight  of  some  of  the  old  and  recognised  landmarks  of  the  law. 

I  think  that  the  order  of  the  court  below  should  be  reversed  and  the  motion 
denied,  and  that  the  judgment  originally  entered  should  be  allowed  to  stand— at 
least  until  some  party  to  it  arise  to  question  such  judgment. 
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tion  of  their  charters,  or  from  exercising  powers  not  possessed 
by  them.  In  the  Attorney-General  a.  The  Birmingham  and 
Oxford  Railroad  Company  (8  Law  &  Eq.  R.,  425),  the  Lord 
Chancellor  says :  "  The  attorney-general  has  the  power  to  re- 
strain pnblic  companies  from  doing  an  act  which  they  are 
authorized  to  do,  where  it  interferes  with  the  rights  of  the 
public ;  bnt  it  is  a  different  thing  to  say  where  a  work  is  au- 
thorized to  be  done,  that  he  may  restrain  the  doing  of  the 
work,  until  the  company  shall  perform  other  work."  Again : 
"Where  acts  are  being  done  injurious  to  the  public  interests, 
iDasmoch  as  the  public  interests  might  otherwise  be  neglected, 
the  attorney-general  has  in  such  a  case  authority  to  represent 
the  public" 

In  the  Attorney-General  a.  Wilson  (0  Sine,  30,  e/ur.,  890),  it 
is  said :  "  The  court  has  jurisdiction  to  relieve  against  collusive 
alienations  of  corporate  property." 

The  cases  cited  in  the  Attorney-General  a.  Utica  Insurance 
Company  (2  Johns.  Ch.  i?.,  370),  seem  to  hold  a  contrary  opin- 
ion, or  at  least  to  leave  the  question  in  much  doubt 

By  section  428  of  the  Code,  proceedings  by  information 
are  abolished,  and  an  action  is  substituted  for  it,  and  the  enu- 
meration in  sections  429  and  430,  specifying  in  what  cases  the 
attorney-general  may  bring  an  action  in  the  name  of  the  people, 
adds  to  the  difficulty. 

It  must  be  observed,  however,  that  all  these  were  cases 
brought  in  the  name  of  the  attorney-general,  and  not  of  the 
people  of  the  State.  How  far  any  action  may  be  maintained  in 
the  name  of  the  people  for  such  a  cause  may  well  be  doubted. 
I  do  not,  however,  consider  it  necessary  for  the  disposition  of 
this  case  to  decide  that  question  now.  Even  conceding  that 
the  action  may  be  maintained  in  the  name  of  the  people  to 
restrain  municipal  corporations  in  certain  cases,  I  have  no  hesi- 
tation in  adopting  the  conclusion  that  those  proceedings  cannot 
be  carried  to  the  extent  to  which  it  is  sought  to  use  them  in  this 
action.  If  the  action  can  be  maintained  at  all,  it  can  only  be 
to  prevent  the  commission  of  fraudulent  acts  in  regard  to  the 
corporate  property,  and  the  doing  of  acts  not  authorized  by  their 
charter. 

However  unwise,  improvident,  extravagant,  or  unnecessary  a 
purchase  a  municipal  corporation  may  intend  to  make,  neither 
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the  attorney-general  nor  any  tax-payer  has,  in  ray  judgment, 
any  right  to  interfere  by  action  and  by  injunction.  The  Com- 
mon Council  have  the  power,  under  their  charter,  to  provide 
for  and  regulate  markets.  They  have  the  sole  right  to  establish 
markets.  It  is  a  franchise  which  is  conferred  upon  them  by 
the  aupreme  authority  and  with  it  is  confer**  Z  neceesa^ 
power  to  carry  into  effect  the  exercise  of  that  right.  It  would 
have  been  an  idle  grant  to  the  city  authorities  to  confer  on  them 
the  franchise  of  establishing  and  regulating  the  public  markets, 
and  at  the*  same  time  withhold  the  power  to  procure  the 
place  where  such  market  should  be  built  It  would  be  an  idle 
grant  to  bestow  upon  them  the  right  of  collecting  the  fees  of 
the  markets  which  they  should  thus  establish,  and  yet  prohibit 
them  from  purchasing  the  place  necessary  for  earning  such  fees. 

I  think  there  can  be  no  doubt  but  that  the  principle  is  a  correct 
one,  that  the  grant  of  the  franchise  relative  to  markets  in  the 
city  charters  necessarily  carries  with  it  the  right  to  purchase  the 
land  on  which  such  market  is  to  be  established.  But  it  was  said, 
even  if  so,  the  power  is  controlled  by  the  limitation  of  the  cor- 
poration as  to  the  real  estate  which  it  may  hold,  in  the  provision 
allowing  the  purchase  of  lands,  not  exceeding  in  the  whole  the 
clear  yearly  value  or  rent  of  £3000. 

It  may  well  be  questioned  whether,  under  the  various  acts  of 
the  Legislature,  any  force  remains  in  this  limitation.  The  Legis- 
lature, having  so  repeatedly  provided  by  law  for  the  purchase  of 
lands  which  far  exceed  in  value  and  rent  the  amount  to  which 
the  corporation  was  originally  limited,  have  virtually  annulled 
this  provision  and  rendered  it  nugatory.  The  increase  from 
property  thus  authorized  to  be  purchased  far  exceeds  in  value 
the  limited  amount,  exclusive  of  the  increase  which  has  taken 
place  in  the  property  purchased  originally  within  that  limitation. 

But  if  there  be  any  virtue  remaining  in  the  restriction,  there 
are  several  reasons  why  it  does  not  apply  to  the  purchase  in  this 
case. 

For  the  reason  before  stated,  that  the  right  to  establish  a  mar- 
ket or  markets  at  such  places  as  shall  from  time  to  time  be  or- 
dered, established,  and  erected  by  the  Common  Council  of  the 
city  (see  ITentfs  Ch.,  59),  necessarily  conferred  the  power  to 
hold  the  land  on  which  such  market  was  to  be  erected. 

No  revenue  is  to  be  derived  from  the  lands  purchased  for  a 
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market,  if  so  used,  except  for  market  purposes.  These  fees  the 
city  is  authorized  to  receive.  Such  revenue,  therefore,  cannot 
be  considered  as  coming  within  the  limit  before  referred  to. 
The  grant  of  power  to  establish  as  many  markets  as  the  Com- 
mon Council  should  think  fit  thereupon,  clearly  shows  that,  in 
bestowing  such  a  power,  the  Legislature  contemplated  that  the 
increase  of  the  city  would  require,  from  time  to  time,  an  increase 
of  markets  for  the  use  of  the  inhabitants.  Under  such  circum- 
stances, it  would  be  unreasonable  to  say  that  the  Legislature,  at 
the  same  time  when  providing  for  the  necessities  of  die  inhabit- 
ants of  the  city  in  giving  them  the  markets  needed  by  them, 
should  have,  by  a  limitation  as  to  the  value  of  the  land  to  be 
purchased  by  the  corporation,  deprived  them  of  the  means  of 
carrying  into  effect  these  provisions.  % 

The  two  provisions  of  the  charter  must  be  so  construed  as  to 
give  effect  to  both ;  and,  while  this  limitation  is  to  be  applied 
to  the  purchase  of  land  by  the  city  for  other  purposes  (if  it  now 
has  any  force  whatever),  it  does  not  destroy  or  control  the  right, 
previously  conferred,  to  erect  and  establish  markets,  and,  as  a 
necessary  consequence,  to  purchase  lands  therefor,  as  the  corpo- 
ration should  deem  proper. 

It  is  also  urged,  in  favor  of  maintaining  this  action,  that,  by 
the  charter,  no  executive  business  should  be  performed  by  the 
Common  Council,  but  that  the  executive  power  of  the  corpora- 
tion should  be  vested  in  the  heads  of  the  departments. 

Without  stopping  to  examine  the  question  whether  the  pur- 
chase of  land,  by  an  ordinance  or  resolution,  is  an  executive  act, 
within  the  meaning  of  the  charter,  of  which  I  entertain  a  great 
doubt,  there  is  clearly,  in  the  resolutions  passed  by  the  Common 
Council  for  the  purchase  of  this  land,  no  violation  of  that  section 
(§  9,  Amended  Charter).  The  resolution  authorizing  the  pur- 
chase, directs  the  comptroller  to  make  the  purchase  for  the  use 
of  a  market,  limiting  him  as  to  price,  and  defining  the  dimen- 
sions of  the  lands  to  be  purchased.  The  comptroller  had  pre- 
viously advertised  for  and  received  proposals  for  the  sale  of  the 
land  in  that  neighborhood,  and  had  submitted  6uch  proposals  to 
the  Common  Council.  The  selection  from  those  offers,  of  the 
land  best  suited  for  the  purposes  contemplated,  and  the  limita- 
tion of  the  price,  was  a  legislative  and  not  an  executive  act 
within  the  province  of  the  Common  Council,  and  properly  ex- 
Vol  VIL— 12 
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ercised  by  them.  The  duty  that  was  executive  was  making  the 
contract,  receiving  the  deed,  and  making  the  payment.  This 
duty  was,  by  the  resolution,  confided  to  the  comptroller,  and,  so 
far  as  any  thing  appears  before  me,  I  see  no  executive  act  per- 
formed, or  attempted  to  be  performed,  by  the  Common  Council 
in  this  matter. 

I  do  not  understand  this  section  as  taking  from  the  Common 
Council  the  right  to  control,  by  legislation,  the  discretion  of  the 
officer,  in  selecting  themselves  the  site,  and  fixing  the  price  at 
which  the  purchase  is  to  be  made ;  but,  after  those  things  are 
settled  by  an  act  of  legislation,  they  cannot,  either  by  a  com- 
mittee or  otherwise,  do  any  thing  to  carry  into  effect  that  legis- 
lation. Such  powers  must  be  exercised  by  the  head  of  the  de- 
partment. The  want  of  an  appropriation,  out  of  wEich  this 
money  was  to  be  paid,  is  not  a  ground  for  maintaining  this 
action.  It  affords  no  ground  to  the  attorney-general  to  proceed 
against  the  defendants,  to  restrain  them  in  the  manner  asked 
for  in  the  complaint  These  are  all  the  grounds  on  which  the 
plaintiff's  counsel  seek  to  restrain  the  defendants,  except  the  al- 
leged fraud  on  the  part  of 'the  corporate  authorities.  If  any 
such  fraud  is  charged,  equity  can  give  relief,  on  a  proper  appli- 
cation. The  corporation  might  undoubtedly  apply,  and,  where 
the  Common  Council  is  so  frequently  changed  in  its  members, 
the  fair  supposition  is,  that  a  successive  body  would  require 
such  a  proceeding  to  be  commenced,  if  they  believed  fraud  had 
existed.  There  is  still  time  for  the  present  Common  Council  to 
institute  proceedings,  if  any  fraud  has  been  discovered.  In  the 
absence  of  proceedings  on  their  part,  I  have,  for  the  purposes  of 
this  action,  conceded  that  the  attorney-general  might  commence 
the  action.  It  is,  therefore,  necessary  to  examine  the  com- 
plaint, to  ascertain  whether  any  such  fraud  is  charged  in  the 
transaction,  as  would  vitiate  the  proceeding. 

Where  the  whole  foundation  of  the  action  rests  upon  the 
fraud,  such  fraud  should  be  charged  as  the  ground  of  the  ac- 
tion. If,  without  such  allegations,  the  people,  by  the  attorney- 
general,  have  no  right  to  interfere,  then  it  should  be  shown  by 
the  complaint  that  the  parties  had  been  guilty  of  acts  of  fraud, 
which  would  authorize  the  court  to  restrain  the  collection  of  a 
judgment  that  appears  to  be  regular. 

The  complaint  shows  the  proceedings  by  the  Common  Conn- 
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cil,  in  authorizing  originally  the  purchase  by  the  comptroller ; 
the  presentment  of  the  deed  by  Lowber,  and  demand  of  the  pur- 
chase money ;  the  action  brought  by  Lowber,  and  recovery  of 
judgment  therein ;  that  such  action  was  referred  by  consent  of 
parties ;  that  an  execution  was  issued  thereon ;  that  the  price  fo 
be  paid  therefor  was  double  the  value  of  the  property ;  that  the 
title  was  defective ;  that  the  counsel  to  the  corporation  reported 
the  title  to  be  good ;  that  the  land  was  incumbered  by  a  mort- 
gage ;  that  the  counsel  for  the  corporation  refused  to  take  any 
measures  for  the  relief  of  the  corporation  ;  that  an  application 
was  made  to  the  corporation,  and  they  passed  resolutions  upon 
the  subject,  which  the  complaint  avers  to  have  been  passed  by 
them  regardless  of  their  duty ;  that  the  mayor  suffered  the  reso- 
lutions to  become  a  law,  without  signing  or  vetoing  the  same, 
surreptitiously ;  that  the  action  was  referred  by  the  counsel,  and 
judgment  suffered  through  neglect;  that  the  relator  applied 
to  the  court  to  have  the  judgment  opened,  which  was  opposed  by 
the  counsel  to  the  corporation,  and  Lowber,  on  the  ground  that 
the  relator  had  no  right  to  interfere,  or  to  be  heard  upon 
such  motion ;  and  that  an  order  was  made  by  the  general  term, 
providing  for  bringing  this  action,  and  for  giving  security  thereon. 

It  appears  to  me  that  these  facts,  as  stated  in  the  complaint, 
do  not  show  such  facts  as  will  warrant  the  court  in  charging 
fraud  upon  the  Common  Council.  No  fraud  is  averred.  They 
are  charged  with  neglect  of  duty,  in  refusing  to  apply  to  set 
aside  the  judgment,  and  with  proceeding  in  violation  of  the 
provisions  of  the  charter,  but  no  fraud  is  charged  against  them, 
and,  under  this  complaint,  no  fraud  could  be  proven  by  which 
the  plaintiffs  could  succeed. 

I  do  not  consider  that  the  discretion  of  the  Common  Council 
in  legislation  can  be  controlled  by  the  courts.  If  they  have. au- 
thority to  legislate,  their  discretion  as  to  what  should  be  passed 
or  rejected,  is  a  matter  exclusively  for  themselves.  They  may 
pass  improvident  laws,  they  may  make  improvident  purchases, 
they  may  pay  for  land  prices  which  some  would  think  exorbi- 
tant, but  neither  the  attorney-general  nor  a  tax-payer  has  a 
right  to  call  them  before  the  courts,  to  show  that  their  legisla- 
tion was  discreet,  that  the  prices  paid  by  them  did  not  exceed 
the  actual  value,  or  that  it  was  wise  to  pass  the  ordinances  or 
resolutions  they  may  adopt. 


180  ABBOTTS'  PRACTICE  REPORTS. 

The  People  and  Flagg  a.  Lowber. 

Xor  are  the  acts  of  the  counsel  any  ground  for  maintaining 
this  action.  It  was  his  duty  to  examine  the  title,  and  comply 
with  the  directions  of  the  Common  Council  so  far  as  those  direc- 
tions did  not  conflict  with  the  law.  His  consent  to  refer  the 
cause  of  Lowber  against  the  corporation,  even  if  ill-advised,  was 
not  illegal,  but  was  expressly  authorized  by  .the  Code,  which 
provides  for  the  reference  of  all  causes,  by  consent.  His  objec- 
tions to  the  motion  in  the  Supreme  Court,  to  open  that  judg- 
ment, were  made  in  pursuance  of  a  resolution  passed  by  the 
Common  Council,  after  full  knowledge  of  the  transaction  in  re- 
gard to  the  recovery  of  the  judgment,  and  of  a  resolution  direct- 
ing him  to  take  measures  to  enforce  payment  of  said  judgment, 
which  was  passed  by  the  Common  Council,  and  approved  by 
the  mayor,  in  August,  1857. 

This  deliberate  action  of  a  subsequent  Common  Council,  with- 
out any  charge  of  fraud  on  their  part,  must  be  treated  as  a  rati- 
fication of  the  action  of  the  previous  Common  Council  in  author- 
izing the  purchase,  and  the  counsel  to  the  corporation  would 
have  departed  from  the  line  of  his  duty  if  he  had,  for  any  sup- 
posed want  of  discretion  on  the  part  of  the  Common  Council,  in 
passing  the  resolution  of  purchase,  or  improvidence  in  making 
the  contract,  attempted  to  disobey  such  resolutions. 

The  heads  of  departments  do  not  hold  their  places  independ- 
ent of  the  legislation  of  the  Common  Council,  and  where  such 
legislation  is  not  in  violation  of  law,  they  have  no  right  or  power 
to  refuse  obedience  to  such  legislation  because  they  may  deem 
it  unwise  or  improvident. 

There  is  no  difficulty,  on  the  part  of  the  Common  Council,  in 
instituting  this  action  in  the  name  of  the  corporation,  if  they 
believe  the  contract  to  have  been  made  fraudulently  or  ille- 
gally; and  when  two  successive  Common  Councils  have  refused 
to  make  any  attempt  to  set  aside  the  contract,  and  one  has  ex- 
pressly directed  the  counsel  to  take  measures  to  compel  the  pay- 
ment of  the  money,  the  acts  of  the  counsel  in  carrying  out  those 
resolutions  cannot  be  condemned. 

My  conclusions  are,  that  if  it  be  conceded  that  the  attorney- 
general  may  bring  an  action,  in  the  name  of  the  people,  to 
restrain  a  municipal  corporation,  it  can  only  be  from  com- 
mitting a  fraudulent  or  illegal  disposition  of  the  corporate 
property. 
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That  such  fraud  must  be  distinctly  charged  in  the  complaint, 
where  it  is  the  foundation  of  the  action. 

That  no  fraud  is  charged  in  the  complaint  in  this  action,  upon 
which  the  same  can  be  sustained. 

That  the  resolution  passed  by  the  Common  Council,  author- 
izing the  comptroller  to  make  the  purchase  of  the  land  in  ques- 
tion was  within  their  powers,  as  conferred  by  the  charter. 

That  the  Common  Council  may  order  land  to  be  purchased 
for  a  market,  notwithstanding  the  limitation  in  the  charter  as  to 
the  yearly  value  of  land  which  they  may  hold. 

And  that,  in  passing  such  resolution,  they  did  not  violate  any 
of  the  restrictions  contained  in  the  charters  of  the  city. 

The  motion  to  dismiss  the  complaint  is  therefore  granted. 


STELLE  a.  PALMER. 

New  York  Superior  Court ;  Special  Term,  September,  1858. 

Abrest. — Vablance   between  Affidavits   and  Complaint. — 

Reference. 

It  is  not  a  ground  for  vacating  an  order  of  arrest,  that  the  case  made  by  the  com- 
plaint varies  from  that  made  by  the  affidavits,  if  the  affidavits  are  themselves 
sufficient,  and  disclose  a  ground  of  arrest  which  is  consistent  with  the  allega- 
tions of  the  complaint. 

In  what  case  a  reference  may  be  ordered,  to  ascertain  the  facts  involved  upon  a 
motion  to  vacate  an  order  of  arrest 

Application  to  discharge  an  order  of  arrest. 

The  facts  appear  in  the  opinion. 

Hoffman,  J. — It  is  objected,  by  the  defendant's  counsel,  that 
the  complaint  varies  entirely  from  the  affidavits,  as  to  the  case 
niade ;  that,  by  the  former,  the  plaintiff  asserts  a  cause  of  action 
for  money  received  upon  the  original  transaction,  or  upon  the 
note  taken  at  the  adjustment  in  May,  1858 ;  while  the  affidavits 
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present  a  case  of  fraud,  in  the  investment  of  the  money  in  fie 
titious  securities,  and  palming  them  off,  or  of  false  and  fraudu- 
lent representations  as  to  the  solvency  of  the  indorsers  of  the 
note. 

If  this  was  precisely  the  case,  the  plaintiff  would  have  pre- 
sented His  cause  exactly  as  he  ought  to  do.  The  cause  of  action 
in  the  complaint  would  be  independent  of,  and  separate  from, 
the  causes  of  arrest,  and  the  latter  need  not  be  stated  in  the 
pleading. 

But  the  complaint  does,  in  fact,  attempt  tp  set  forth,  not 
merely  the  separate  cause  which  would  sustain  an  action,  upon 
the  note  for  example,  but  also  the  facts  tending  to  sustain  an 
arrest. 

I  do  not  think  that  this  defect,  or  impropriety  of  pleading, 
forms  a  ground  for  discharging  an  arrest,  when  the  affidavits 
make  a  case  warranting  it.  A  motion  to  correct  the  complaint 
may  be  the  proper  course.  (Eddy  a.  Beach,  7  Abbotts*  Pr.  2?.,  18.) 
The  original  affidavits  were  clearly  sufficient. 

Motion  for  a  reference. 

The  case  was  then  examined  upon  affidavits  and  counter-affi- 
davits, and  the  judge  determined  to  discharge  the  order. 

Before  the  order  was  entered,  a  motion  was  made  for  a  refer- 
ence, under  section  271  of  the  Oode. 

Hoffman,  J. — I  have  not  known  a  case  in  this  court,  in  which, 
upon  a  motion  to  discharge  an  order  of  arrest,  a  reference  has 
been  ordered,  under  the  third  subdivision  of  section  271  of 
the  Code.  The  power  to  make  such  a  reference  is  probably  not 
to  be  questioned  (see  6  Abbotts'  Pr.  2?.,  320,  note) ;  but  the  case 
ought  <o  be  very  special,  such  as  where  the  judge  himself  cau- 
not  come  to  a  satisfactory,  definite  conclusion  upon  the  facts 
as  made  out.  Sections  204  and  205  of  the  Code  enable  a 
plaintiff  to  meet  the  defendant's  case  by  counter-affidavits,  and 
the  question  is  settled  upon  such  partial  trial,  by  determining 
the  probable  truth,  as  the  matter  is  thus  presented.  By  such  a 
trial  the  parties  must  abide,  except,  as  before  observed,  upon  a 
strong  and  peculiar  case. 

There  is  nothing  in  the  case  before  me  of  such  a  nature. 
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There  is  no  point  to  which  affidavits  on  each  side  have  not  been 
directed,  or  could  and  should  have  been  directed ;  nothing  of 
surprise,  or  deception. 
Motion  denied. 


CUNNINGHAM  a.  GASS^DY. 

Court  of  Appeals^  July  Term,  1858. 

Judicial  Sale. — Construction  of  Statutes. 

The  provision  of  the  statute  (2  Rev.  Stat:,  368,  §  88),  requiring  that  in  sales  of 
real  estate  on  execution,  several  known  lots,  tracts,  or  parcels,  shall  be  sold 
separately,  is  directory  merely,  and  a  sale  in  disregard  of  it  is  not  void,  but 
only  voidable. 

A  party  aggrieved  by  such  disregard  must  apply  for  relief  within  a  reasonable 
.  time.  He  may  waive  the  irregularity  by  express  ratification,  or  by  neglect  to 
move  within  a  reasonable  time. 

Appeal  from  an  order  modifying  an  order  in  relation  to  the 
disposal  of  surplus  moneys  in  a  foreclosure  action. 

The  action  was  brought  for  the  foreclosure  of  a  mortgage 
made  by  the  defendant  Cassidy  to  the  plaintiff  Cunningham,  in 
May,  1846.  In  August,  1848,  John  Quin  obtained  a  judgment 
against  Cassidy  for  $360.73,  which  became  a  lien  on  the  mort- 
gaged premises.  On  the  4th  of  September,  1848,  Cassidy 
mortgaged  the  premises  to  Richard  S.  Williams,  to  secure  the 
payment  of  $3500  in  one  year,  with  interest.  And  on  the  13th 
of  September,  1848,  another  judgment  was  obtained  against 
Cassidy,  by  John  B.  Thursby,  for  $242.47. 

Executions  on  both  judgments  were  issued,  on  which  were  sold 
the  several  lots  composing  the  premises  in  one  parcel,  on  the 
20th  of  April,  1849,  and  they  were  bid  in  by  Thursby  for  $430. 
On  the  19th  of  July,  1850,  Williams,  by  virtue  of  his  mortgage, 
redeemed  from  the  sale,  and  in  August  following  he  received 
from  the  sheriff  a  deed  of  the  premises. 

Afterwards,  and  in  February,  1853,  Williams  recovered  judg- 
ment against  Cassidy  on  the  bond  to  secure  which  the  mortgage 
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was  given,  the  amount  being  $2220 ;  and  this  judgment  still  re- 
mained in  fall  force. 

The  surplus  moneys  in  question  arose  from  the  foreclosure  of 
the  mortgage  given  on  the  premises  by  Cassidy  to  Cunningham, 
and  the  judgment  directing  the  sale  was  obtained  in  June, 
1853.  The  amount  due  on  this  mortgage  at  the  time  of  the  sale 
was  $3309.74,  and  the  referee  sold  nine  of  the  lots  for  enough 
to  satisfy  the  judgment,  and  leave  a  surplus  of  $1705.26.  Two* 
of  the  lots  thus  sold  were  bid  in  by  Cassidy,  and  the  residue, 
including  one  sold*  for  $1700,  were  bid  in  by  Williams,  the 
respondent.  The  referee's  report  of  sale  bore  date  on  the  29th 
of  July,  1853,  and  on  the  same  day  the  order  of  reference  was 
made  by  .which  the  present  proceeding  was  commenced.  The 
order  purported  to  have  been  made  on  reading  and  filing  a  no- 
tice of  claim  to  the  whole  of  the  surplus  moneys,  by  Williams, 
as  the  owner  of  the  equity  of  redemption  /  but  what  were  the 
terms  or  contents  of  the  notice  was  not  otherwise  disclosed.  The 
referee,  after  causing  notice  to  be  served  on  Cassidy's  attorney, 
proceeded  to  examine  the  matter,  and  finally  reported  that  WiK 
liams,  in  virtue  of  the  deed  to  him,  was  the  owner  of  the  equity 
of  redemption,  and  as  such  entitled  to  the  whole  of  the  surplus 
moneys. 

Williams  afterwards  gave  notice  of-  a  motion  to  confirm  the 
referee's  report,  and  Cassidy  gave  notice  that  on  the  motion  he 
would  ask  to  have  the  surplus  moneys  applied,  1st.  To  pay  Wil 
liams  the  amount  he  advanced  on  redeeming  from  the  sale  under 
the  judgments ;  and,  2d.  To  satisfy,  as  far  as  the  same  would  ex- 
tend, the  judgment  obtained  by  Williams  on  the  bond  accom- 
panying his  mortgage. 

The  court  below,  at  special  term,  decided  in  accordance  with 
the  report  of  the  referee,  but  on  appeal  to  the  general  term,  the 
decision  was  modified  by  setting  aside  the  sale  as  to  the  lot  sold 
for  $1700,  ordering  that  amount  to  be  repaid  to  Willianft,  who 
purchased  it,  and  adjudging  him  entitled  to  the  surplus  arising 
from  the  sales  of  the  other  lots. 

The  following  opinion  was  delivered  at  the  general  term: 

By  the  Court.* — Brown,  J. — This  was  a  foreclosure  upon  a 

*  Present,  Brown,  Strong,  and  Rockwell,  JJ. 


tfEW-YOEK.  185 


Cunningham  a.  Canidy. 


mortgage  prior,  in  point  of  time  to  Qnin's  judgment  and  Wil- 
liams's mortgage. 

The  question  is  upon  the  distribution  of  $1705^^  surplus 
money.  The  positions  already  stated  with  regard  to  Williams's 
right  to  recover  upon  the  bond  (Williams  a.  Cassidy),  show  that 
he  is  entitled  to  the  surplus  money  as  the  purchaser  under 
Quin's  judgment.  As  that  judgment  is  older  than  his  mort- 
gage, he  is  not  bound  to  apply  any  profit  he  may  realize  from 
the  purchase  to  the  satisfaction  of  his  mortgage.  He  did  not 
purchase  subject  to  the  mortgage,  and  the  lands  purchased  are 
not  applicable  to  the  payment  of  his  mortgage  debt.  He  takes 
the  surplus  as  owner  under  a  title  paramount  to  his  mortgage, 
and  therefore  in  respect  to  the  surplus  his  mortgage  is  not  a 
lien,  and  under  it  he  has  no  more  claim  than  if  it  was  held  by 
a  stranger. 

In  respect  to  the  sale  of  the  property  under  the  Quin  judg- 
ment in  one  entire  lot,  when  it  was  composed  of  several  separate 
lots,  the  statute  is  directory  merely,  and  the  sale  is  only  voida- 
ble on  motion  and  not  absolutely  void.  Besides,  it  is  too  late  to 
raise  that  question  upon  proceedings  in  respect  to  the  surplus 
under  James  Cunningham's  mortgage,  at  which  sale  the  premises 
were  disposed  of  in  separate  lots. 

It  appears  by  the  papers  that  the  last  lot*  No.  21,  was  impro- 
perly sold,  for  there  was  a  surplus  of  some  $5TV\r}  without  the 
proceeds  of  this  lot.  The  most  simple  and  just  method  would 
be  to  vacate  the  sale  as  to  that  lot,  and  restore  the  money  to  the 
purchaser.  Otherwise  an  opportunity  should  be  afforded  the 
wife  of  Cassidy  to  apply  to  have  her  inchoate  right  of  dower  in 
this  fund  protected. 

From  this  decision  the  defendant  Cassidy  appealed  to  the 
Court  of  Appeals. 

• 

Nicholas  Hill,  for  the  appellant. — L  The  sale  by  the  sher- 
iff in  1849,  under  the  judgments,  was  of  the  ten  lots  of 
land  covered  by  the  Cunningham  mortgage,  as  one  parcel^ 
and  neither  Thursby  who  caused  the  sale  to  be  made,  nor 
Williams  who  who  attempted  to  redeem  from  him,  acquired 
any  title.  (2  Bev.  Stats.,  369,  §§38,  40.)  1.  Experience  had 
proved  that  such  sales  of  property  in  mass  are  generally  fraudu- 
lent and  oppressive,  and  the  statute  was  designed  to  destroy 
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the  power  of  making  them.  (Jackson  a.  Newton,  18  Johns.) 
362 ;  Tiernan  a.  Wilson,  6  Johns.  Ch.  B.,  414 ;  Ryerson  a. 
Nicholson,  2  Teates'  B.,  517 ;  Woodge  a.  Cole,  2  Noyf  B., 
59  ;  2  Bev.  Stats.,  369,  §§  38,  40 ;  Carnick  a.  Myers,  13  Barb., 
9 ;  Cresson  a.  Stoat,  17  Johns.,  122 ;  Pepper  a*  Commonwealth, 
6  Monr.,  30.)  The  sheriff's  power  to  sell  is  created  by  statute, 
and  the  restrictions  upon  its  exercise  must  be  substantially  com- 
plied with,  or  the  sale  will  be  void.  (Hobart  a.  Frisbie,  5  Conn^ 
592 ;  Tod  a.  Philhower,  4  Zabr.,  796 ;  Bright  a.  Boyd,  1  Story's 
B.,  487 ;  Tieman  a.  Wilson,  6  Johns.  Ch.  B.,  414 ;  Carnick  a. 
Myers,  14  Barb.,  9 ;  Beebe  a.  Bang*,  2  E.  D.  Smith's  B.  C.  P., 
474;  Cresson  a.  Stout,  17  Johns.,  122 ;  Olcott  a.  Robinson,  20 
Barb.,  148 ;  Addison  a.  Crow,  5  Dana's  B.,  277 ;  Pepper  a. 
Commonwealth,  6  Monr.,  30.)  To  declare  that  the  statute  is 
directory,  and  that  the  court  may  sanction  a  disregard  of  it, 
would  leave  the  law  as  it  was  before,  and  defeat  the  legislative 
intent  (See  Briggs  a.  Georgia,  15  Verm.  B.,  72 ;  Hardin  a. 
O wings,  1  Bibb's  B.,  215-217 ;  Sedgw.  on  Stat.  <&  Const.  Law, 
368,  et  seq.) 

II.  But  if  the  sale  was  not  absolutely  void,  it  was  clearly 
voidable  in  respect  to  Thursby,  who  caused  it  to  be  made  and 
purchased  under  it ;  and  Cassidy  may  now  avail  himself  of  his 
equitable  rights  by  way  of  resisting  Williams's  present  claim  to 
the  surplus.  (2  Bev.  Stats.,  369,  §  38 ;  Ryerson  a.  Nicholsou, 
2  Teates'  B.,  517;  Tieman  a.  Wilson,  6  Johns.  Ch.  B.,  414; 
Jackson  a.  Newton,  18  Johns.,  362 ;  Dougherty,  &c,  8  Dana's 
B.,  198, 200.)  1.  The  redemption  by  Williams,  if  any,  gave  him 
the  identical  interest  which  Thursby  acquired,  and  the  case  is 
in  effect  the  same  as  if  the  latter  was  claiming  the  surplus. 
(2  Bev.  Stats.,  619,  §§  59,  60,  4th  ed.)  2.  Equity  regards  the 
purchase  by  Thursby  as  fraudulent,  and  he  could  have  been 
compelled  by  Cassidy  to  relinquish  it  on  terms  after  the  statute 
time  for  redeeming  had  elapsed.  (Tiernan  a.  Wilson,  6  Johns. 
Ch.  B.,  411 ;  Kyerson  a.  Nicholson,  2  Teates'  B.,  517 ;  Rowley 
a.  Brown,  1  Binn  B.;  Jackson  a.  Newton,  18  Johns.,  362; 
Brown  a.  Lynch,  1  Paige,  147.)  3.  And  a  court  of  equity  will 
compel  Williams,  whose  claim  to  the  surplus  is  infected  with 
the  fraud  of  Thursby's  purchase,  to  relinquish  it  on  the  like 
terms.  (2  Bev.  Stats.,  619,  §§59,  60,  4th  ed. ;  and  see  cases 
above  cited.)    4.  Cassidy's  right  to  avoid  the  sale  on  equitable 
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principles  could  have  been  asserted  in  an  action  for  the  land, 
and  was  clearly  available  on  this  motion.  (Crary  a.  Goodman, 
2  Kern.,  266 ;  Dobson  a.  Pearce,  2  lb*,  156 ;  Foote  a.  Sprague,  , 
12  Sow.  Pr.  B^  355 ;  Hunt  a.  Farm  L.,  &c,  8  How.  Pr.  JR., 
416.)  5.  If  the  equities  of  the  parties  could  not  be  thus  ad- 
justed on  the  motion,  it  must  be  for  the  reason  that  this  sum- 
mary process  for  reaching  the  surplus  belongs  only  to  a  lien 
holder.    (See  Pvles  of  Sup.  Ct.,  No.  48.) 

III.  The  court  below  erred  in  vacating  Williams's  purchase  of 
lot  No.  21,  and  directing  the  $1700  which  he  had  paid  for  it  to 
be  refunded  to  him ;  this  purchase  being  beneficial  to  Gassidy, 
and  he  desiring  to  have  the  avails  applied  on  Williams's  judg- 
ment for  the  mortgage  debt.  1.  No  question  as  to  the  validity 
of  any  of  the  purchasers  at  the  foreclosure  sale  was  made,  nor 
could  such  a  question  possibly  arise,  on  this  motion.  2.  The 
order  vacating  this  purchase  was  an  act  of  arbitrary  power, 
done  in  a  proceeding  which  assumed  that  the  sale  was  valid 
throughout.  3.  It  was  not  even  shown  that  lot  No.  21  was  sold 
after  the  others,  or  that  either  party  could  be  legally  benefited 
by  vacating  the  sale.  4.  One  effect  of  it  manifestly  was  to 
oblige  Cassidy  to  take  the  risk  of  a  future  sale  for  less  under 
Williams's  judgment  on  the  bond. 

IY.  Williams  claimed  the  surplus,  not  as  mortgagee,  but  as 
owner  of  tJte  equity  of  redemption,  and  he  was  therefore  bound 
to  show  affirmatively  that  he  had  complied  strictly  with  the 
statute  relating  to  redemptions,  by  presenting  all  the  necessary 
papers.  This  he  failed  to  establish.  (Lowe  of  1836,  793,  §  2 ; 
People  a.  Covell,  18  Wend.,  598 ;  Hobart  a.  Frisbie,  5  Conn., 
592 ;  Tod  a.  Philhower,  4  Zabr.,  786 ;  People  a.  Fleming, 
2  Comet.,  484.) 

Geo.  W.  Stevens,  for  the  respondent. — L  The  respondent  is  a 
bona  fide  purchaser.  He  was  not  present  at  the  sheriff's  sale, 
nor  is  there  any  evidence  that  he  knew  at  the  time  of  making 
his  redemption  that  the  premises  were  sold  in  one  parcel.  (Jack- 
son a.  Young,  5  Cow.,  269.) 

II.  The  statute  (2  Rev.  State.,  369,  §  38),  requiring  the  sheriff 
to  expose  each  known  lot  for  sale  separately,  is  directory  merely, 
and  not  mandatory.  There  is  no  provision  in  the  statute,  that 
the  sale  shall  be  void  if  this  provision  shall  not  be  complied 
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with.  (The  People  a.  The  Supervisors  of  Chenango,  4  Seld.} 
317,  328 ;  The  People  a.  Cook,  4  Seld.,  67,  88,  89,  93 ;  Mar- 
chant  a.  Langworthy,  6  Rill,  646 ;  S.  C.  in  Error,  3  Den.,  526 ; 
Jackson  a.  Yonng,  5  Cow.,  269 ;  Groff  a.  Jones,  6  Wend.,  522 ; 
Savage  a.  Walsh,  16  Ala.,  619  ;  Bex  a.  Birmingham,  SB.dk  C.} 
29,  35 ;  Cole  a.  Oreen,  6  Mann.  &  G.,  872, 890 ;  Doe  a.  Mostyn, 
11  Eng.  L.dkEq.  R.,  504.) 

III.  At  most,  the  sheriff's  sale  was  a  mere  irregularity,  which 
might- perhaps  have  been  set  aside  by  the  Supreme  Court,  on 
the  motion  of  any  party  aggrieved  thereby,  before  the  delivery 
of  the  sheriff's  deed.  No  such  motion  was  made,  and  it  is  too 
late  for  the  appellant  (the  judgment  debtor),  upon  these  pro- 
ceedings, to  question  the  validity  of  the  sale. 

IV.  Justice  between  the  parties  was  done  by  the  order  ap- 
pealed from.  It  in  terms  protects  the  rights  of  the  wife  of  the 
appellant,  as  to  her  dower  in  lot  No.  21.  The  appellant  having 
slept  upon  his  rights  from  April,  1849,  to  August,  1853,  was 
guilty  of  laches,  and  ought  not  to  be  permitted  to  question  the 
validity  of  a  sale  which  he  might  have  attacked  in  another 
manner,  at  a  prior  period,  and  so  have  saved  this  litigation. 

Comstoce,  J. — The  principal  question  is,  whether  the  respon- 
dent Williams  took  a  valid  title  to  the  lots  of  land  by  acquir- 
ing, as  mortgagee,  the  right  of  the  purchaser  at  the  sale  (pn  the 
judgment)  docketed  in  1848,  and  by  receiving  the  sheriff's  deed 
in  pursuance  of  that  sale.  The  objection  urged  against  his  title 
is,  that  all  of  the  lots,  being  separate  and  distinct  parcels  of 
land,  were  sold  as  one  tract,  and  at  a  single  bid.  The  statute 
(2  Rev.  Stats.,  369,  §  38)  provides  that  when  "  real  estate 
offered  for  sale  by  virtue  of  any  execution,  shall  consist  of 
several  known  lots,  tracts,  or  parcels,  such  lots,  tracts,  or  par- 
cels shall  be  separately  exposed  for  sale,  and  if  any  pereon 
claiming  to  be  the  owner  of  any  portion  of  such  estate,  or  such 
lots,  tracts,  or  parcels,  in  either  of  them,  or  claiming  to  be  en- 
titled by  law  to  redeem  any  such  portion,  shall  require  such 
portion  to  be  exposed  for  sale  separately,  it  shall  be  the  duty  of 
the  sheriff  to  expose  the  same  for  sale  accordingly.  No  more 
of  any  real  estate  shall  be  exposed  for  sale  than  shall  appear 
necessary  to  satisfy  the  execution."  Prior  to  the  revision  of 
1830,  there  was  no  statute  containing  these  directions. 
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But  the  practice  of  selling  under  execution  several  distinct 
parcels  of  land  at  one  bid,  and  of  putting  up  a  whole  tract,  when 
some  portion  of  it  could  be  sold  to  satisfy  the  judgment,  had 
been  quite  uniformly  condemned  by  the  court  as  tending  to  the 
sacrifice  of  property  and  the  oppression  of  the  debtor.  (18  Johns., 
359,  366 ;  3  lb.,  102 ;  1  Johns.  Ch.  R.,  501 ;  6  lb.,  414.)  Such 
sales  were  sometimes  set  aside  on  motions  made  in  the  courts  of 
law  from  which  the  execution  issued,  and  by  the  Court  of  Chan- 
cery, upon  bill  filed  on  the  grounds  of  fraud  and  abuse  of  power. 
(Cases  supra.)  But  it  has  never  been  held,  either  before  or  since 
the  statute,  that  an  irregular  sale  of  several  parcels  at  once  was 
ipso  facto  void,  so  that  no  title  could  pass  by  the  sheriff's  con- 
veyance ;  in  other  words,  it  has  never  been  decided  that  the 
question  was  one  involving  the  power  of  the  sheriff  so  to  sell. 
We  are  of  opinion  that  the  statute  has  introduced  no  new  rule 
on  the  subject.  like  a  great  variety  of  other  statutes  contained 
in  the  revision,  it  was  intended  merely  as  a  distinct  affirmation 
of  a  rule  which  had  previously  received  the  sanction  of  the 
courts.  We  regard  it  as  a  legislative  direction  to  the  sheriff 
in  respect  to  a  duty  older  than  the  statute — a  direction  which  if 
not  followed,  will  be  available  to  any  party  aggrieved,  seeking 
to  set  aside  the  sale  on  account  of  the  irregularity.  In  so  re- 
garding it,  we  are  not  unmindful  of  a  rule,  applied  in  many 
cases,  that  a  statute  authority  whereby  a  title  may  be  divested, 
must  be  strictly  followed  in  all  the  requisites  which  appear  to 
be  beneficial  to  the  owner.  But  those  are  cases  where  the  au- 
thority is  special  in  derogation  of  the  common  law. 

The  rule  which  governs  in  them  has  little  or  no  application 
to  the  regular  judgment  of  the  courts,  and  the  processes  issued 
to  enforce  such  judgments.  Before  the  judgment  can  be  ren- 
dered, the  party  has  had  his  day  in  court,  and  when  it  is  ren- 
dered, the  execution  becomes  a  matter  of  right.  These  consti- 
tute the  power  to  sell — a  power  against  which  no  defect  can  be 
alleged,  if  the  judgment  has  been  duly  rendered,  and  execution 
duly  issued. 

The  process  is  under  the  control  of  the  court  from  which  it 
issued,  and  so  is  the  sheriff's  sale.  If  the  directions  of  the 
statute  are  not  strictly  followed,  or  if  there  be  any  other  irregu- 
larity, the  party  aggrieved  can  be  heard  in  a  summary  way  by 
moving  to  set  the  sale  aside. 
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There  are  circumstances  which  distinguish  the  case  before  us 
from  those  in  which  the  rule  before  mentioned  has  been  so  fre- 
quently applied. 

It  may  be  true  that  the  advertisement  of  the  sale  of  real 
estate  by  the  sheriff,  as  required  by  another  section  of  the 
statute,  is  a  condition  precedent  to  the  exercise  of  the  power  to 
sell,  which  must  be  complied  with.  (Olcott  a.  Robinson,  20 
Bourb*,  148.)  But  the  section  now  under  consideration  only  pro- 
fesses to  direct  in  regard  to  the  manner  of  selling,  after  all  the 
conditions  precedent  have  been  fully  performed.  If  we  hold 
this  direction  to  be  so  fundamental  as  to  impeach  titles  where 
there  has  been  no  attempt  to  correct  the  irregularity,  the  con- 
sequences can  hardly  fail  to  be  disastrous. 

A  great  number  of  titles  would  be  open  to  question  and 
doubt,  and  it  is  difficult  to  foresee  where  the  mischief  would  stop. 
Indeed,  the  very  inquiry  whether  the  land  sold  existed  in 
"  separate  lots,  tracts,  or  parcels,'1  would  often  be  attended  with 
great  difficulty.  It  might  be  a  known  block  in  a  city,  subdi- 
vided by  arbitrary  lines  into  contiguous  lots,  or  a  single  farm 
composed  of  parcels  from  different  lots,  or  a  known  lot  occupied 
in  separate  farms  by  different  tenants.  Many  embarrassing  ques- 
tions would  arise,  and  many  titles  endangered  which  ought  not 
to  be  disturbed.  But  it  is  claimed  that  although  the  sale  under 
the  judgments  was  not  void,  it  was  nevertheless  voidable,  and 
that  Cassidy,  the  judgment  debtor,  may  now  in  effect  avoid  it 
by  resisting  the  claims  of  the  respondent  to  the  surplus  money. 
We  think  not.  Cassidy  acquiesced  in  the  sale  until  by  the  lapse 
of  twelve  months  his  own  right  to  redeem  was  gone ;  and  the 
right  of  judgment  and  mortgage  creditors  then  attached.  The 
respondent,  a  mortgagee,  took  the  steps  and  advanced  the  sum 
of  money  required  by  law  to  clothe  himself  with  the  rights  of 
the  purchaser,  and  he  received  the  sheriff's  deed.  In  such  a 
case  it  would  not  by  any  means  be  a  matter  of  course  to  set 
aside  the  sale,  either  on  motion  in  the  court  from  which  the 
execution  issued,  or  by  suit  in  equity,  instituted  for  that  pm> 
pose.  The  sale  of  the  lots  in  one  parcel  being  a  mere  irregu- 
larity, it  would  be  necessary,  after  such  an  acquiescence,  to  show 
circumstances  of  fraud  or  oppression,  and  to  give  some  reasona- 
ble excuse  for  the  delay.  (1  Johns.  Oh.  -R.,  502.)  The  question 
now,  is  one  of  title  to  the  surplus  money  arising  upon  a  sale 
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under  a  prior  mortgage,  no  previous  attempt  of  any  kind  hav- 
ing been  made  to  impeach  the  respondent's  title  to  the  land 
under  which  the  money  has  been  awarded  to  him.  If  in  this 
form  of  proceeding  the  sale  conld  be  questioned  upon  .any  of 
the  grounds  suggested  (and  that  may  well  be  doubted),  it  is  a 
sufficient  answer  to  say  that  no  circumstances  appear  to  justify 
the  decision  we  are  asked  to  make. 

It  appears  that  at  the  mortgage  Bale,  out  of  which  the  surplus 
arose,  one  of  the  ten  lots  was  struck  off  to  respondent  for  $1700. 
Aside  from  that  bid,  and,  jt  may  be  presumed  from  order  in 
which  the  sales  are  stated  in  the  report  of  sale,  before  that  bill 
was  made,  the  other  lots  had  produced  enough  to  satisfy  the 
mortgage,  and  $5.26  more.  The  whole  surplus,  therefore,  was 
$1705.26.  The  Supreme  Court  set  aside  the  sale  of  the  lot  to 
the  respondent,  and  directed  the  $1700  to  be  restored  to  him. 
The  appellant  complains  of  this  part  of  the  decision,  suggest- 
ing that  the  purchase  of  that  lot  was  beneficial  to  him,  and  that  the 
court  erred  in  setting  it  aside  in  this  proceeding.  Under  the 
conclusion  we  have  arrived  at  upon  the  other  questions,  this  is 
of  no  importance. 

If  the  sale  of  the  lot  had  not  been  set  aside,  and  the  $1700 
had  remained  as  a  part  of  the  surplus,  it  would  have  belonged 
with  the  residue  to  the  respondent  upon  the  premises  which 
have  been  stated,  and  it  is  of  no  concern  to  the  appellant 
whether  the  respondent  shall  hold  the  title  to  this  lot  under  the 
mortgage  sale,  or  under  the  sale  by  the  sheriff. 

The  order  of  the  Supreme  Court  must  be  affirmed. 

Denio,  J. — The  material  question  in  the  case  is,  whether  the 
sale  by  the  sheriff  of  these  ten  lots  in  one  parcel  was  void,  or 
only  voidable  at  the  instance  of  a  party  aggrieved  by  the  ille- 
gality. It  was  clearly  the  duty  of  the  sheriff  to  sell  the  dif- 
ferent lots  separately  (2  liev.  Stats.,  369,  §  38),  but  the  counsel 
for  Williams  maintains  that  a  title  passed  by  the  sheriff's  deed, 
though  the  direction  of  the  statute  was  disregarded.  There  is 
a  well-known  distinction  between  statutory  provisions  which  are 
of  the  essence  of  the  proceeding  to  which  they  relate,  and  with- 
out the  observance  of  which  every  thing  which  is  done  is  nuga- 
tory, and  such  as  are  merely  modal  or  directory,  and  the  viola- 
tion of  which  does  not  necessarily  draw  after  it  the  effect  of 
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avoiding  what  has  been  legally  done.  After  some  reflection, 
and  contrary  to  the  opinion  which  I  had  formed  on  the  argu- 
ment, I  am  prepared  to  class  the  direction  to  sell  land  on  exe- 
cution in  parcels,  where  it  consists  of  distinct  lots  or  tracts,  as  fall- 
ing within  the  last-mentioned  class.  A  judgment  is  a  general 
lien  upon  all  the  land  owned  by  the  debtors  at  the  time  it  was 
docketed.  It  is  the  recovery  of  the  judgment  which  affects  the 
owner's  title  by  charging  it  with  the  burden  of  the  debt,  and 
the  subsequent  proceedings  relate  to  the  method  in  which  the 
lien  is  enforced  and  executed.  A  departure  from  the  prescrip- 
tions of  the  statute  in  conducting  these  proceedings  may  or  may 
not  prejudice  the  debtor,  or  his  other  creditors.  Cases  may  be 
supposed  of  several  parcels  of  land,  bound  by  a  judgment,  and 
subject  also  to  a  prior  lien,  where  a  sale  in  gross  under  the 
judgment  would  be  more  beneficial  to  all  the  parties  concerned 
therein  than  one  in  detail ;  then  it  is  only  where  the  land  offered 
for  sale  consists  of  several  known  lots,  tracts,  or  parcels,  that  the 
provision  applies.  This  is  a  term  susceptible  of  degrees  of  com- 
parison; and  although  in  a  given  case,  and  perhaps  in  this  case, 
the  division  into  lots  would  be  sufficiently  notorious,  yet  cases 
may  often  arise  in  which,  although  there  had  been  a  division  of 
the  premises  by  ideal  lines,  a  question  would  arise  whether  the 
fact  was  so  well  known  that  the  sheriff  or  the  parties  attending 
as  bidders  would  be  bound  to  recognize  the  decision.  It  would 
be  an  inconvenient  rule  which  should  make  the  validity  of  the 
sale  depend  upon  a  difficult  question  of  fact.  It  would,  I  think, 
be  a  safer  rule  to  hold  that  the  power  exists  to  sell  premises  so 
divided  together,  and  that  the  title  passes  by  a  conveyance  made 
pursuant  to  such  a  sale.  A  party  in  interest  applying  within  a 
reasonable  time  would  have  a  right  to  set  such  a  sale  aside;  but 
that  he  may  waive  by  an  express  act  of  ratification,  or  by  a 
neglect  to  assert  his  rights  by  a  seasonable  application  to  the 
court.  It  was  repeatedly  held  before  the  adoption  of  the  Ee- 
vised  Statutes,  that  sales  of  several  lots  or  farms,  in  a  single 
parcel,  was  oppressive  and  wrong ;  but  it  was  considered  that  a 
title  passed,  and  that  the  party  aggrieved  was  obliged  to  apply 
to  have  the  sale  set  aside.  (Jackson  a.  Newton,  18  Johns.,  362; 
Tiernan  a.  "Wilson,  6  Johns.  Ch.  i?.,  614 ;  and  see  also  Ryerson 
a.  Nicholson,  2  Yeates,  517.)  The  provision  in  question,  like 
many  other  portions  of  the  Revised  Statutes,  was  apparently  in 
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affirmance  of  the  law  as  it  had  been  laid  down  by  judicial 
decisions,  and  it  is  reasonable  to  suppose  that  if  the  Legislature 
had  thought  it  expedient  to  annex  a  consequence  to  a  violation 
by  the  sheriff  of  his  duty  in  this  respect,  beyond  what  had  been 
visited  upon  the  purchaser  by  the  course  of  decision  upon  the 
subject,  it  would  have  been  done  by  positive  language. 

The  question  as  to  the  regularity  of  the  sale  upon  the  judg- 
ment of  foreclosure,  was  not  before  the  general  term  upon  the 
appeal  from  the  order  of  the  special  term.  The  order,  there- 
fore, setting  aside  the  sale  of  lot  No.  21,  was  erroneous.  The 
order  of  the  Supreme  Court  must  be  affirmed. 


SALTEES  a.  GENIN. 

New  York  Superior  Court,  General  Term,  July,  1858. 

Catjsb  of  Action. — Variance. — Amendment. — Trial. 

• 

Toe  complaint  alleged  that  the  plaintiff  employed  the  defendants,  who  were 
brokers,  to  purchase  on  credit  certain  stock,  and  as  security  on  his  part  for  the 
payment,  deposited  with  them  other  stocks ;  that  they  falsely  pretended  that 
they  had  made  the  purchase,  and  he  not  making  payment,  pretended  to  resell 
the  stock,  and  also  sold,  or  pretended  to  hare  sold,  the  stock  which  he  had  de- 

•  posited,  to  make  up  the  pretended  deficiency. 

Held,  that  under  this  complaint  a  recovery  could  not  be  had  by  the  plaintiff 
upon  proof  that  the  defendants  had  actually  made  the  purchase,  but  had  after- 
wards converted  to  their  own  use  the  stock  purchased.  The  variance  between 
the  cause  of  action  for  a  fictitious  purchase  and  sale,  and  a  cause  of  action  for  a 
conversion,  is  material,  and  beyond  the  power  of  amendment.  * 

A  judgment  for  the  plaintiff  upon  such  proof,  under  the  pleadings,  would  be  on 
the  lace  of  the  record  erroneous  and  void. 

It  www,  that  when  on  the  trial  of  an  action  for  specific  relief,  which  from  the 
frame  of  the  complaint  is  properly  triable  by  the  court  alone  without  a  jury, 
it  appears  by  the  proofs  that  the  only  cause  of  action  is  one  for  damages, 
which  would  be  properly  triable  by  a  jury,  the  court  has  no  power  without  a 
consent  of  the  parties  waiving  a  jury,  to  render  a  judgment  for  damages. 

Of  the  effect  of  an  admission  as  an  estoppel. 

Appeal  from  a  judgment  at  special  term,  in  an  action  tried 
by  the  court  without  a  jury. 

Vol  VII.— 13 
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The  facte  are  fully  stated  in  the  opinion  of  the  court 

C.  Tracy  and  Clark  da  Cornwall,  for  the  appellants. 
David  Dudley  Fidd,  for  the  respondent  ' 

By  the  Ootjbt.* — Dues,  C.  J. — This  case  comes  before  us 
upon  an  appeal  from  a  judgment  at  special  term  in  favor  of  the 
plaintiff  for  $1756,  with  interest  and  costs. 

The  case  was  tried  by  the  judge  who  heard  it  without  a  jury, 
but  it  does  not  appear  that  it  was  so  tried  by  the  consent  of  the 
parties. 

In  order  that  the  conclusions  to  which  we  have  come  may  be 
properly  understood,  it  will  be  necessary  to  give  a  brief  state- 
ment of  the  pleadings,  and  of  those  portions  of  the  findings  and 
decision  of  the  judge,  and  of  the  evidence  upon  the  trial  that 
have  a  bearing  upon  the  questions  upon  which  alone  our  decis- 
ion will  turn. 

The  complaint  alleges  that  upon  the  11th  day  of  January, 
1856,  the  plaintiff  gave  to  the  defendants,  who  are  partners  and 
stock-brokers,  an  order  to  purchase  for  him  two  hundred  shares 
of  the  capital  stock  of  the  Accessory  Transit  Company,  and  at 
the  same  time  deposited  with  them,  as  A  security  for  his  own 
performance  of  the  contract,  thirty-five. shares  of  the  stock  of  the 
Sixth  Avenue  Railroad  Company,  with  a  power  of  attorney  to 
transfer  the  same :  that  shortly  thereafter,  the  defendants  de- 
livered to  the  plaintiff  two  memoranda,  showing  that  they  had 
purchased  on  his  account,  from  different  persons,  200  shares  of' 
the  stock  of  the  Nicaragua  Accessory  Transit  Company,  the 
stock  to  which  his  order  related,  at  25  per  cent. ;  but  that  no 
such  shares  were  transferred  or  delivered  to  the  plaintiff:  that 
subsequently  the  defendants  gave  him  notice  that  they  should 
sell  the  said  stock,  and  thereafter  delivered  to  him  a  memoran- 
dum dated  7th  day  of  April,  1856,  showing  that  they  had  sold 
the  same,  at  the  price  of  13f  per  cent ;  but  that  he,  the  plain- 
tiff, never  transferred  or  delivered  the  shares  to  any  person :  that 
on  the  11th  day  of  April,  1856,  the  defendants  rendered  to  the 
plaintiff  an  account,  of  which  a  copy  was  annexed,  but  that  do 
money  had  been  paid  to  him,  nor  had  the  Sixth  Avenue  Bail- 

*  Present,  Dud,  G  J.,  And  Wooraurr*  J. 
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road  stock  ever  been  delivered  to  him.  In  the  account  bo  ren- 
dered by  the  defendants,  the  plaintiff  was  charged  with  $5000, 
as  the  price  of  the  Nicaragua  stock,  with  $87.50  as  interest 
thereon,  and  $50  for  commission,  and  $150  as  a  commission  for 
negotiating  a  loan,  the  sums  total  being  $5287.50,  and  he  was 
credited  with  $2735  as  the  proceeds  of  the  sale  and  commission 
of  the  Nicaragua  Transit  Company,  and  with  $2957.50  as  pro- 
ceeds of  the  sale  of  the  Sixth  Avenue  Railroad  Company.  The 
aggregate  being  $5682.50,  thus  leaving  and  stating  $395  as  a 
balanee  due  to  the  plaintiff. 

The  complaint  then  averred  that  the  purchases  and  sales  of 
the  Nicaragua  stock  in  the  account  rendered  were  not  real 
but  fictitious,  and  that  the  commission  thereon  charged  for 
negotiating  a  loan  was  also  fictitious ;  and  it  closed  with  a  de- 
mand of  judgment  by  the  plaintiff,  that  the  defendant  should 
return  and  transfer  to  him  thfe  35  shares  of  stock  of  the  Sixth 
Avenue  Railroad  Company,  and  should  pay  to  him  any  balance 
that  might  be  found  due  to  him  upon  the  transactions  between 
them. 

The  answer  of  the  defendants  Genin  and  A.  Lockwood  ad- 
mitted that  the  order  for  the  purchase  of  the  shares  of  ttte 
Accessory  Transit  Company,  as  given  to  the  firm  of  Genin,  & 
Lockwood,  and  the  deposit  with  them  of  35  shares  as  a  securi- 
ty of  the  Sixth  Avenue  Railroad  Company,  and  averred  that 
by  an  agreement  between  the  plaintiff  and  them,  the  Nicaragua 
shares  were  purchased  and  held  by  the  firm  in  their  own  name. 
It  averred  that  the  purchase  was  in  fact  made,  and  the  shares 
purchased  so  held  by  them,  and  that  the  subsequent  sales,  both 
of  the  Nicaragua  and  of  the  Sixth  Avenue  Railroad  Company 
shares  were  authorized  and  ordered  by  the  plaintiff  to  be  made 
on  his  account,  and  that  the  account  rendered  to  him  was  in  all 
respects  correct  The  defendant  Le  Grand  Lockwood  answerefl 
separately,  and  denied  all  the  allegations  in  the  complaint 

What  are  the  issues,  and  in  our  judgment  the  only  issues,  raised 
by  these  pleadiugB,  we  shall  hereafter  state. 

It  was  clearly  proved  upon  the  trial,  thpt  the  two  hundred 
shares  of  the  Nicaragua  stock  were  purchased  by  the  defendants 
at  the  time,  and  for  the  price  mentioned  in  the  account  which 
they  rendered,  and  that  they  advanced  the  funds  for  that  pur- 
pose.   That  they  carried  the  stock,  by  which  it  seems  is  meant 
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that  they  provided  funds  or  credit  for  its  payment,  for  the  period 
of  ninety  days  from  the  date  of  the  purchase,  and  that  by  so 
doing,  the  credit  which  it  was  originally  agreed  should  be 
allowed  to  the  plaintiff^  as  the  purchaser,  was  extended  sixty 
days :  that  at  the  end  of  the  ninety  days  they  sold  the  stock 
for  the  price  mentioned  in  the  account,  and  that  the  plaintiff 
had  full  notice  of  the  sale  and  its  result  And  that  with  this 
knowledge  he  himself  ordered  the  sale  of  the  35  shares  of  the 
Sixth  Avenue  Railroad  stock,  at  the  price  that  was  obtained  for 
it ;  and  finally,  that  after  the  account  of  the  defendants  had  been 
rendered  to  him,  and  with  the  account  in  his  hands,  he,  in  ex- 
press words,  admitted  that  the  charges  which  it  contained  were 
correct,  with  the  single  exception  of  the  charge  of  $150,  as  a 
commission  for  negotiating  a  loan. 

All  the  facts  above  stated  are  substantially  found  by  the 
judge,  but  he  finds  these  facts  in  addition :  That  on  the  13th 
day  of  March,  1856,  the  defendants  had  no  stock  standing  to 
their  credit  on  the  books  of  the  Nicaragua  Transit  Company, 
but  on  that  day  and  at  all  times  from  the  9th  day  of  January  to 
the  11th  day  of  April,  when  the  sale  was  made,  they  had  an 
amount  of  stock  equal  to  200  shares  deposited  with  other  par- 
ties from  whom  they  had  borrowed  money  upon  the  security  of 
the  stock,  and  redeemable  upon  the  payment  of  such  loans,  and 
that  upon  the  13th  day  of  March  the  average  price  of  the  stock 
was  20$  per  cent 

The  learned  judge  states  the  law  applicable  to  these  facts 
to  be,  that  the  defendants  were  bound  to  have  kept  in  their 
name  upon  the  books  of  the  company,  or  to  have  within  their 
power,  or  in  their  possession  during  the  period  of  the  agree- 
ment, the  amount  of  200  shares,  and  that  the  mere  right  to  re- 
call stock  deposited  as  security  for  moneys  borrowed,  was  not 
such  a  possession  or  control  as  the  law  requires.  The  judge  also 
formed  as  conclusions  of  law,  that  the  charge  made  by  the  de- 
fendants of  }  of  one  per  cent  for  carrying  the  stock  for  the  two 
periods  of  thirty  days,  after  the  expiration  of  the  first,  was  justi- 
fied by  a  usage  of  brokers  binding  on  the  plaintiff;  and  that 
the  plaintiff  was  not  bound  by  his  admission  that  the  account 
of  the  defendants  was  correct,  except  as  to  the  charge  of  $150, 
there  being  no  evidence  that  he  knew  at  the  time  of  the  stock 
having  been  parted  with.    The  judgment  which  the  learned 
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judge  finally  rendered,  and  from  which  this  appeal  ia  taken,  is, 
that  the  plaintiff  do  recover  of  the  defendants  the  sum  of 
$1832.53,  being  the  amount  of  $1755,  with  interest  from  the 
13th  day  of  March,  1856,  together  with  their  costs  to  be  ad- 
justed. 

Hie  sum  of  $1755  is  the  difference  between  the  market  value 
of  the  200  shares  on  the  13th  day  of  March,  and  the  sum  for 
which,  as  the  proceeds  of  their  sale,  the  plaintiff  was  credited 
in  the  account  rendered  to  him  by  the  defendants  on  the  11th 
day  of  April.  The  judgment,  therefore,  manifestly  proceeds 
upon  the  ground,  that  on  the  13th  day  of  March  the  stock  be- 
longed to  the  plaintiff,  and  that  the  defendants,  by  parting  with 
its  possession  on  that  day,  unlawfully  converted  the  same  to  their 
own  use,  and  rendered  themselves  liable  to  him  as  owner. 

The  counsel  for  the  defendants  filed  sixteen  exceptions  to  the 
decisions  of  the  judges,  but  there  are  only  two  of  these  that  we 
shall  notice,  as  they  distinctly  raise  the  only  question  that  we 
propose  to  consider  and  determine. 

The  first  of  these  exceptions  is  to  so  much  of  the  decision  of 
the  court  as  declares  that  the  plaintiff  was  not  bound  by  his  ad- 
mission that  the  account  was  correct,  except  as  to  the  $150 ;  and 
the  second  is  to  the  whole  decision,  upon  the  ground  that  no  ac- 
tion could  be  maintained  upon  the  pleading  for  the  conversion 
by  the  defendants  of  the  Nicaragua  stock  to  their  own  use ;  and 
the  questions  that  arise  upon  those  exceptions,  in  the  order  in 
which  we  shall  consider  them,  are — 

Firxt.  Whether,  considering  the  nature  of  the  action,  and  of 
the  relief  sought,  it  was  within  the  power,  and,  indeed,  the 
jurisdiction  of  the  court,  to  order  the  judgment  appealed  from ; 
and, 

Second.  Whether  it  does  not  appear  from  the  evidence,  that 
all  the  proceedings  of  the  defendants  in  reference  to  the  sale, 
both  of  the  Nicaragua  and  of  the  railroad  stock,  were  so  fully 
known  and  sanctioned  by  the  plaintiff,  as  to  preclude  him  from 
disputing  their  legality. 

And  if  either  of  these  questions  must  be  determined  in  favor 
of  the  defendants,  it  is  plain  that  the  judgment  appealed  from 
must  be  reversed,  and  a  new  trial  be  ordered.  The  only  cause 
of  action  alleged  in  the  complaint  is,  that  the  purchase  and  sale 
of  the  Nicaragua  stock,  as  stated  in  the  account  of  the  defend* 
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ants,  were  pretended  and  fictitious,  and  the  relief  demanded  is 
exactly  that  to  which  upon  proof  of  these  allegations  the  plain- 
tiff would  be  entitled,  namely,  the  return  and  transfer  to  him  of 
the  thirty-five  railroad  shares  which  he  had  deposited  with  the 
defendants  as  a  collateral  security.  The  cause  of  action  for 
which  the  judgment  was  rendered  is,  that  the  plaintiff  was  "the 
lawful  owner  of  the  Nicaragua  shares  which  he  had  ordered  to 
be  purchased,  and  that  the  defendants  unlawfully  converted  the 
same  to  their  own  use.  It  is  impossible  to  say  that  the  difference 
between  these  causes  of  action  can  be  regarded  as  an  imma- 
terial variance,  which  the  court  was  at  liberty  to  disregard,  or 
even  as  a  variance  which,  under  any  possible  construction  of 
the  provisions  of  the  Code,  might  be  cured  by  an  amendment 
It  is  evident  that  the  cause  of  action  for  which  the  plaintiff  was 
permitted  to  recover,  not  only  differed  in  its  entire  scope  and 
meaning  from  that  stated  in  the  complaint  (Code,  §  171),  but 
directly  contradicted  all  the  allegations  in  the  complaint  upon 
which  the  demand  for  relief  was  founded.  The  complaint  avers 
that  the  Nicaragua  shares  ordered  by  the  plaintiff  never  were 
purchased  by  the  defendants.  The  judge  decided,  and  his 
judgment  necessarily  implies,  that  the  purchase  was  made  by 
them  in  conformity  to  his  order.  The  complaint  denies  that 
any  moneys  were  advanced  by  the  defendants  on  the  plaintiff's 
account  The  judge  decided,  and  his  judgment  implies,  that 
they  advanced  the  the  whole  sum  which  they  charged  as  the 
purchase  money  of  the  stock.  The  complaint  denies  that  any 
loans  were  negotiated  by  the  defendants  for  the  plaintiff.  The 
judge  decided  that  such  loans  were  negotiated,  and  this  also  his 
judgment  implies,  since  otherwise  the  $150  which  he  allowed  to 
the  defendants  for  negotiating  such  loans,  would  have  been  ad- 
ded to  the  sum  for  which  judgment  was  rendered.  The  manifest 
result  is,  that  the  plaintiff*  was  adjudged  to  be  entitled  to  a  sum 
of  money  that  he  never  claimed,  and  to  be  bo  entitled  upon 
grounds  that  in  his  complaint  he  denied  to  be  true,  and  upon 
the  trial  attempted  to  disprove.  The  only  issues  made  by  the 
pleadings  were,  whether  the  purchase  and  sale  of  the  Nicaragua 
stock  were  real  or  fictitious ;  and  whether  the  sale  of  the  rail- 
road shares  was  made  without  authority.  These  were  the  only 
issues  that  the  judge  could  rightfully  try  and  determine.  He 
determined  them  both  in  favor  of  the  defendants,  and  yet  ren- 
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dered  a  judgment  for  the  plaintiff  We  are  compelled  to  think, 
and  it  is  oar  duty  to  say,  that  the  proceeding  \tas  anomalous  and 
without  precedent  or  warrant ;  that  there  is  no  rule  of  the  com- 
mon law,  and  no  provision  of  the  Code,  by  which  it  could  be 
justified ;  and  that  the  judgment  so  rendered  is,  on  the  very  face 
of  the  record,  erroneous  and  void. 

If  it  be  said  that  when  an  answer  is  interposed,  the  court, 
under  section  275  of  the  Code,  may  grant  to  the  plaintiff  a  re- 
lief different  from  that  demanded  by  his  complaint ;  the  section 
itself  gives  the  reply  by  declaring  that  the  relief  so  granted 
must  be  "  consistent  with  the  case  as  made  by  the  complaint,  and 
embraced  within  the  issue."  As  the  facts  upon  which  the  court 
below  founded  its  decision  were  proved  upon  the  trial,  it  has 
been  alleged  that  the  court,  by  virtue  of  the  powers  given  by 
section  173  of  the  Code,  might  order  the  pleadings,  both  com- 
plaint and  answer,  to  be  so  amended  as  to  conform  them  to 
the  facts  as  proved.  Whether  sitting  as  an  appellate  court, 
we  have  any  power  to  direct  such  an  amendment  is  a  ques- 
tion it  is  unnecessary  to  discuss,  since  it  so  happens  that  the 
words  of  the  section  again  furnish  a  conclusive  reply  to  the 
argument.  They  furnish  that  reply  by  limiting  the.  exercise 
of  the  discretionary  power  of  the  court  to  cases  in  which  the 
amendment  does  not  "change  substantially  the  claim  or  de- 
fence." The  change  that  would  here  be  made  by  such  amend- 
ment of  the  pleadings  as  would  be  requisite  to  sustain  the 
judgment,  would  not  merely  be  substantial,  but  absolute  and 
entire. 

We  are  not  aware  that  there  are  any  other  provisions  in  the 
Code  that  may  possibly  be  thought  to  have  a  bearing  upon  the 
question  we  are  considering.  If  there  are  any,  we  have  been 
unable  to  discover  them. 

Again,  even  upon  the  supposition  that  the  facts  proved  upon 
the  trial  entitled  the  plaintiff  to  a  recovery  of  the  sum  for  which 
the  judgment  was  rendered,  and  that  such  a  recovery  might  be 
had  even  under  the  pleadings  as  they  stand,  still,  when  it  was 
rendered  certain  by  the  proofs  that  this  was  the  only  relief  to 
which  the  plaintiff  could  be  entitled,  it  seems  to  us  very  doubt- 
ful whether  the  jurisdiction  of  a  judge  sitting  without  a  jury, 
in  a  case  in  which  a  trial  by  jury  had  not  been  waived  in  the 
mode  provided  by  the  Code,  did  not  cease,  so  that  his  power  to 
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render  a  judgment,  unless  by  the  express  consent  of  the  parties, 
was  at  an  end.  The  suit  in  its  nature,  and  from  the  frame  of  the 
complaint,  was  plainly  an  equity  suit,  and  as  such  as  prop 
erly  triable  by  the  court  alone ;  and  such  was  evidently  the 
understanding  of  the  counsel  and  the  court,  but  the  decision  of 
the  judge  turned  this  equity  suit  into  an  action  at  law  for  the 
recovery  of  money  only,  which,  unless  by  the  consent  of  the 
parties,  could  only  be  tried  by  a  jury.  His  decision  turned  it 
into  an  action  to  recover  damages  for  the  wrongful  conversion 
of  personal  properly;  and  unless  such  an  .action  may  be  tried 
by  a  judge  at  special  term,  in  the  mere  exercise  of  his  own 
will,  without  a  jury,  the  objection  to  the  present  judgment,  as 
showing  upon  the  face  of  the  record  an  excess  of  jurisdiction, 
seems  unanswerable.    (Code,  §§  253,  254,  266.) 

It  is  not,  however,  on  this  view  of  the  case  that  we  mean  to 
place  our  decision,  since  we  wholly  reject  the  supposition  that, 
even  had  a  trial  by  jury  been  expressly  waived,  the  judgment 
appealed  from  could  have  been  rendered  under  the  pleadings, 
and  in  total  disregard  of  the  issues  which  the  pleadings  raise. 
It  is  upon  this  ground  that  we  hold  that  the  judgment  must  be 
reversed,  and  a  new  trial  be  granted,  with  costs. 

Placing  our  decision  upon  this  ground,  it  is  unnecessary  to 
discuss  at  large  the  second  question,  namely,  whether  the  pro- 
ceedings of  the  defendants  in  relation  to  the  stocks  were  not  so 
fully  sanctioned  by  the  plaintiff  as  to  preclude  him  from  dis- 
puting their  legality.  Without  dwelling  upon  all  the  reasons 
that  have  satisfied  our  minds  that  the  defendants  acted  through- 
out by  his  express  or  implied  authority,  we  shall  content  our- 
selve  with  showing  that  the  learned  judge  certainly  erred  in 
holding  that  the  plaintiff  was  not  bound  by  his  admission  that 
the  account  of  the  defendants  was  correct,  except  as  to  the 
charge  of  $150.  The  reason  which  the  learned  judge  assigns 
for  this  opinion  is,  that  there  was  no  evidence  establishing  that 
he  knew  at  the  time — which  can  only  mean  at  the  tame  he  made 
the  admission*— of  the  stock  having  been  parted  with,  a  reason 
which  necessarily  implies,  that  had  the  knowledge  of  the  plain* 
tiff  that  the  defendants  had  parted  with  the  possession  of  the 
Nicaragua  shares  before  the  sale  of  the  8th  of  April,  been  proved 
to  the  satisfaction  of  the  judge,  he  would  have  held  that  the 
plaintiff  was  bound  by  the  sale,  and  the  defendants  entitled  to 
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judgment    Yet,  unless  we  are  to  reject  entirely  the  testimony 
of  the  only  witness  examined  upon  this  subject,  and  who  was 
nnimpeached  and  uncontradicted,  nothing  is  more  certain  than 
that  the  fact  that  the  defendants,  before  the  sale,  had  parted 
with  the  possession  of  the  stock  was  known  to  the  plaintiff  when 
he  made  the  admissions  that  were  proved.    He  knew  that  the 
defendants  had  borrowed  money  upon  the  pledge  of  the  stock, 
and  subsequently  had  parted  with  its  possession.    The  admis- 
sions of  the  plaintiff,  as  proved  by  the  witness,  were,  that  there 
was  no  other  error  in  the  account  rendered  than  the  charge  of 
$150,  which  he  refused  to  admit ;  and  that  in  every  other  re- 
spect the  account  was  right ;  and  the  witness  swore  that  he  had 
before  informed  the  plaintiff  in  reply  to  his  question,  what  the 
charge  of  $150  was  for,  that  it  was  made  for  negotiating  loans 
upon  the  stock.    The  witness  farther  stated  that  on  the  next 
day,  the  defendant  A.  Lock  wood,  in  reply  to  the  same  question, 
what  the  charge  of  $150  was  for,  told  the  plaintiff  that  it  was  a 
commission  at  the  rate  of  f  of  one  per  cent,  for  negotiating  loans 
for  the  extra  sixty  days  that  the  stock  was  carried  beyond  the 
flrst  agreement ;  that  it  was  for  borrowing  money  upon  the 
stock  for  the  extra  time,  and  that  this  was  a  commission  which 
the  plaintiff,  when  the  credit  was  extended,  had  agreed  to  allow. 
The  plaintiff  positively  denied  that  he  had  agreed  to  allow  the 
commission  that  was  claimed,  but  he  did  not  deny  that  he  knew 
that  loans  upon  the  stock  were  made,  and  that  when  the  period 
of  credit  was  extended,  it  was  understood  they  would  be  made ; 
nor  did  he  call  in  question  the  right  of  the  defendants  to  part 
with  the  possession  of  the  stock  for  the  purpose  of  procuring 
them.    We,  therefore,  think  that  the  proof  was  conclusive  to 
show,  nor  do  we  at  all  doubt  that  such  was  the  fact,  that  the 
plaintiff  when*  he  so  fully  and  distinctly  admitted  that  the  charges 
in  the  account  of  the  defendants,  with  a  single  exception,. were 
correct,  possessed  the  very  knowledge  that  the  learned  judge 
was  of  opinion,  if  proved,  would  have  been  fatal  to  his  recovery. 
We  think  it  was  proved,  and  agree  in  the  opinion  that  it  was  in 
law  a  bar  to  his  recovery.    As  the  plaintiff  has  not  appealed 
from  any  part  of  the  decision  of  the  judge,  it  is  unnecessary  to 
consider  the  question  whether  the  commission  of  $150,  charged 
by  the  defendants,  converted  the  advance  they  had  made  for 
the  purchase  of  the  stock  into  a  usurious  loan.    But  we  agree 
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in  the  opinion  of  the  learned  judge,  that  even  if  the  charge  was 
improper,  it  would  not  have  the  effect  of  tainting  with  usury  the 
original  transaction — the  agreement  for  the  purchase  of  the 
Nicaragua  stock.  Whether %  the  charge  was  properly  made,  or 
was  sufficiently  sustained  by  evidence  upon  tie  trial,  are  ques- 
tions upon  which  we  decline  to  express  an  opinion,  as  they 
may  evidently  arise  in  a  new  action,  properly  brought  by  the 
plaintiff  for  the  recovery  of  the  balance  due  to  him  upon  the 
account  of  the  defendants,  as  rendered.  They  are  not  ques- 
tions that,  in  our  judgment,  can  properly  be  decided  in  the 
present  action. 

The  judgment  appealed  from  must  be  reversed,  and  there 
must  be  a  new  trial,  with  costs  to  abide  the  event 
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New  York  Superior  Court;  Special  Term,  September,  1858. 

Injunction. — Partnership  Assets. — Good-will. 

A  ■arriving  partner  ii  not  entitled,  without  eoaeeat  of  the  representatives  of  ike 
deceased  partner,  to  use  the  firm  name  in  continuing  the  husiness. 

It  Hemi,  that  a  firm  name  which  the  firm  has  rendered  valuable  is,  like  other 
assets  of  the  partnership,  the  common  property  of  the  survivor  and  the  deceased'* 
representatives. 

Motion  for  injunction  and  receiver. 

The  action  was  brought  by  Almeda  Fenn,  as  administratrix 
of  the  estate  of  Hobart  Fenn,  deceased. 

The  deceased  had  been  in  partnership  with  the  defendant 
Bolles  in  the  manufacture  of  faucets,  and  the  object  of  the 
action  was  to  settle  the  partnership  affaire.  The  plaintiff 
obtained  a  temporary  injunction,  and  now  moved  to  make  it 
permanent,  and  for  appointment  of  a  receiver. 

Hoffman,  J.— 1.  The  plaintiff,  the  administratrix,  is  entitled 
to  have  the  stock,  tools,  and  furniture  of  the  firm  sold,  and, 
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ordinarily,  to  hare  this  done  through  a  receiver,  as  the  surviving 
partner,  against  her  consent,  is  carrying  on  the  business  with 
inch  stock  or  implements.  The  defendant  may  be  appointed 
such  receiver,  with  the  direction  to  sell,  and  the  usual  powers. 

3.  As  to  the  good-will.  In  the  ordinary  sense,  Lord  Eldon's 
definition  of  a  good-will  is,  "  the  probability  that  the  old  cus- 
tomers will  continue  to  come  to  the  old  place."  I  decided  in 
Dougherty  a.  Van  Nostrand  (1  Hoffman?*  Report*,  68),  that  such 
a  good-will  belonged  to  the  firm,  and  was  to  be  sold  with  other 
assets.  The  case  of  Martin  a.  Van  Schaick  (5  Paige,  472),  and 
that  from  1  Paige,  cited,  confirm  this  view ;  and  I  have  no  doubt 
of  the  law.    See  also  Hine  a.  Hart  (10  Jurist,  106). 

But  the  text-writers,  under  the  head  of  Good- Will,  discuss 
another  right,  somewhat  similar,  that  is,  the  right  to  use  trade- 
marks of  the  firm,  or  the  name  of  the  firm  (Collytr,  §  162,  n.  3). 
There  is  nothing  in  the  present  case  of  trade-marks,  by  devices 
or  emblems,  used  by  the  firm.  The  question  is  simply  the  right 
to  use  the  firm  name. 

The  case  of  Lewis  a.  Langdon  (7  Simons,  421),  appears  to 
hold  that  this  right  survives  as  matter  of  property  to  the  remain- 
ing partner.  In  Pidding  a.  How  (8  lb.,  477),  it  is  intimated 
that  the  representatives  of  the  deceased  partner  may  perhaps 
have  a  right  to  prevent  its  use  by  strangers. 

I  cannot  understand  how,  if  the  partnership  name  or  style  has 
acquired  or  become  the  source  of  any  value  whatever,  that  value 
is  not  common  property.  The  theory  must  be,  that  an  equal 
contribution  of  intelligence,  fortune,  credit,  or  integrity  has  been 
made,  to  obtain  the  reputation  which  creates  the  value.  Even 
if  this  theory  could  be  allowed  to  be  refuted,  the  implied  agree- 
ment to  share  the  fruits  of  an  unequal  contribution  would 
remain. 

One  of  two  things  seems  to  me  clear.  Either  the  partnership 
name  and  style  ceases  and  perishes  with  the  firm  itself,  and 
neither  the  representative  nor  the  survivor  is  entitled  to  use  it ; 
or  it  is  an  interest  held  in  common  after  the  death  of  one  partner 
as  fully  as  before,  precisely  as  all  tangible  property  is  held, — 
that  is,  possessed  legally  by  the  survivor  for  mutual  benefit. 

At  any  rate,  there  is  sufficient  to  support  an  injunction,  until 
the  hearing,  against  using  the  old  firm  name  upon  the  parcels. 

The  order  will  modify  the  injunction,  so  as  merely  to  restrain 
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the  use  of  the  name  of  Hobart  Fenn,  or  Hobart  Fenn  A  Co., 
upon  any  faucets  manufactured  by  the  present  defendant. 

The  defendant  to  be  appointed  a  receiver,  with  directions  to 
sell  the  property  of  the  late  firm,  collect  the  debts,  &c. 


THE  ARCTIC  FIRE  INSURANCE  COMPANY  a.  HICKS. 
Supreme  Court,  Fvret  District;  General  Term,  July,  1858. 

An  order  returnable  on  Sunday  is  a  nuUity. 

A  party  is  not  justified  in  disobeying  an  order,  because  it  is  merely  erroneous. 

Appeal  from  an  order  granting  an  attachment  fey  .contempt 

On  the  4th  of  March,  1858,  Mr.  Justice  Ingraham  granted  an 
order  for  the  examination  of  the  defendant  as  a  judgment  debtor 
on  supplementary  proceedings.  It  was  made  returnable  on  the 
14th  of  the  same  month,  but  plaintiff  discovering  that  it  was 
returnable  on  Sunday,  had  it  altered  to  the  15th,  and  gave 
defendant  verbal  notice  of  the  alteration.  On  the  15th  the 
defendant  was  not  present  Upon  application  of  plaintiff's 
counsel,  Mr.  Justice  Clerke  granted  a  certificate,  and  a  further 
order  for  defendant  to  appear  on  the  19th  of  March,  but  again 
he  was  not  in  attendance.  Mr.  Justice  Clerke  then  granted  an 
order  to  show  cause  why  an  attachment  should  not  issue,  upon 
the  return  of  which,  before  Mr.  Justice  Davies,  defendant's 
counsel  objected  to  the  issuing  of  the  attachment,  on  the  ground 
of  irregularities,  in  that  the  first  order  was  made  returnable  on 
Sunday,  and  that  the  affidavit  of  service  was  not  read.  After 
argument,  Mr.  Justice  Davies  ordered  the  attachment  to  issue. 

From  this  order  the  defendant  appealed  to  the  general  term. 

By  the  Court.* — Ingraham,  J. — If  the  order  for  the  debtor 
to  appear  in  the  supplementary  proceedings  was  returnable  on 
Sunday,  it  was  not  a  contempt  on  his  part  not  to  appear  on 
Monday :  the  order  was  a  nullity.  The  objection  that  the  affi- 
davit was  not  served  with  the  order  should  have  been  taken  on 


*  Present*  Dins,  P.  Jn  and  Clbueb  and  LmuRAM,  JJ. 
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the  return  of  the  order.  He  had  no  right  to  disobey  the  order 
for  that  cause.  The  next  order,  for  the  19th,  made  by  Judge 
Clerke,  appears  to  hare  been  founded  on  the  previously  served 
affidavits.  The  defendant  was  in  contempt  for  disobeying  it. 
Even  if  it  was  erroneous,  he  had  no  right  to  disregard  it  The 
matters  he  offered  on  the  return  of  the  attachment  may  be  suffi- 
cient to  purge  the  contempt,  or,  if  not,  to  excuse  him  to  some 
extent,  and  thereby  reduce  the  fine  to  a  nominal  amount,  but  it 
afforded  no  reason  for  denying  the  motion.  The  order  appealed 
from  should  be  affirmed. 


ORUYT  a.  PHILLIPS. 
Supreme  Court,  Second District ;  General  Term,  February,  1858. 

Pleading. — Undertaking. 

In  an  action  on  an  undertaking  given  upon  the  discharge  of  an  attachment,  it  It 
not  necessary  to  allege  in  the  complaint  that  the  attachment  was  duly  issued, 
nor  to  show  that  the  officer  or  court  had  jurisdiction  to  issue  it,  if  it  be  shown 
that  the  action  in  which  it  was  issued  was  brought  and  pending  in  a  court  of 
general  jurisdiction.* 

Form  of  complaint  on  an  undertaking  given  on  discharge  of  an  attachment. 

Appeal  from  a  judgment  overruling  demurrer  to  complaint. 
This  was  an  action  brought  in  the  City  Court  of  Brooklyn, 


*  CaowuL  a.  QmjwnLr— Supreme  Court,  First  District ;  Special  Term,  April,  1858. 

Thia  was  an  action  brought  under  an  order  of  the  court,  by  the  plaintiff,  as 
recover  of  the  property  of  N.  Van  Brant,  against  the  defendant  as  administratrix, 
to  recover  the  sum  of  $1880.88,  for  professional  services  rendered  by  said  Van 
Brant  as  attorney  to  the  defendant's  intestate. 

The  complaint  set  out  the  appointment  and  authority  of  the  receiver  in  the 
premises  as  follows : 

*  The  complaint  of  the  above-named  plaintiff  shows  to  this  court  that  by  an 
order  of  the  Supreme  Court  of  the  State  of  New  York  for  the  Second  Judicial 
District,  dated  the  19th  "  day  of  November,  1855,  and  entered  m  the  county  of 
Kings  with  the  clerk  of  said  court  on  supplementary  proeedings  after  execution 
unsatisfied  on  a  certain  judgment  in  said  court  obtained  by  Albert  N.  Van  Brunt, 
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against  the  sureties  in  an  undertaking  given  to  the  plaintiff^  in 
a  former  action  brought  by  him  against  one  Biebuyek. 

The  complaint  was  as  follows : 

"  The  complaint  in  this  action  raspectfally  shows  that  on  or 
about  the  13th  day  of  September,  1854*  an  attachment  issued 
ont  of  the  Supreme  Court,  in  an  action  commenced  by  Charles 

plaintiff^  against  Nicholas  Tan  Brunt,  defendant;  he  was  duly  appointed  receiver 
of  the  property  and  effects  of  Nicholas  Van  Brunt,  and  haa  duly  entered  iato  the 
dutiea  of  his  said  office,  and  brings  this  action  under  an  order  of  the  court" 
To  which  complaint  the  defendant  demurred,  and  for  ground  of  her  demurrer 


"  That  it  appear*  by  the  face  of  said  complaint  that  the  plaintiff  haa  not  legal 
capacity  to  sue." 

Whereupon  the  plaintiff  moved  for  judgment  on  account  of  frivoloueneei  of  said 
demurrer. 

Judah  £  Dickenson  for  the  motion. 

J.  Window,  opposed,  urged  among  other  .grounds  in  support  of  the  demurrer, 
that  it  did  not  appear  in  the  complaint  that  the  plaintiff  was  ever  appointed  re- 
ceiver by  any  competent  or  lawful  authority,  nor  by  any  valid  order,  and  cited 
Webber  a.  Hobbie,  18  How.  P.  JL,  888 ;  wherein  it  is  held  that  the  authority  to 
appoint  a  receiver  in  supplementary  proceedings  is  "conferred  not  upon  the  Su- 
preme Court,  bnt  upon  the  judges,  as  separate  judicial  officers."  Also,  the  eases 
of  Gillet  a.  Fairchild,  4  Den.,  80 ;  White  a.  Joy,  8  JTern^  88,  and  caeca  there 
cited. 

The  motion  was  argued  before  Mr.  Justice  Davies,  who,  after  consideratioo, 
made  an  order  denying  the  motion  for  judgment  with  $10  costs  to  defendant,  with 
leave  to  the  plaintiff  to  amend. 

Stewart  a.  "Em*.— Supreme  Court,  First  District;  Special  Term,  June,  1858. 

This  was  an  action  by  a  receiver  of  the  Bowery  Bank,  described  in  the  com- 
plaint aa  duly  appointed  by  an  order  of  the  Supreme  Court  The  defendant  de- 
murred, first,  on  the  ground  that  the  plaintiff  had  no  legal  capacity  to  sue,  because 
the  appointment  of  receiver  must  be  made  by  a  judge  out  of  court,  and  not  the 
court  itself ;  and,  second,  that  the  complaint  did  not  state  the  facta  necessary  to 
show  that  the  order  appointing  the  receiver  was  such  aa  were  required  by  the 
statute. 

Held,  1.  That  there  ia  nothing  to  prevent  the  order  for  the  appointment  of 
receiver  from  being  entered  by  the  justice  making  it  at  any  term  of  the  court  at 
other  business. 

%.  That  the  complaint  showing  the  plaintiff  to  be  receiver  of  the  bank  appointed 
by  the  Supreme  Court,  by  an  order  made  upon  a  day  named,  upon,  filing  security, 
and  that  such  security  had  been  filed,  sufficiently  abowed  the  mode  of  his  ap- 
pointment Enough  was  so  stated  to  enable  the  defendant  to  take  issue  upon 
the  legality  of  his  appointment,  if  he  please. 

Judgment  for  plaintiff  on  demurrer,  with  leave  to  defeodanta  to  withdraw 
demurrer  and  answer  on  payment  of  costs, 
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Cruyt,  the  plaintiff  herein,  against  Paul  M.  Biebuyck,  to  re- 
cover—first, the  proceeds  of  the  sale  of  certain  goods,  laces, 
and  embroideries  of  said  plaintiff;  second,  for  money  lent  by 
said  plaintiff  to  said  Biebnyek  on  his  own  request;  and  third, 
for  money  due  by  said  Biebnyek  to  said  plaintiff:  that  after- 
wards, and  on  or  abont  the  first  of  November,  1854,  the  said 
Biebnyek  having  appeared  in  said  action,  and  being  abfcut  to 
apply  for  a  discharge  of  said  attachment,  the  defendants  herein, 
William  F.  Schmidt  and  John  Phillips,  undertook  in  the  stun 
of  $1700  that  they  would,  on  demand,  pay  to  the  plaintiff 
said  Cruyt,  the  amount  of  the  judgment  which  might  be  re- 
covered against  said  Biebuyck,  not  exceeding  said  last-men- 
tioned amount :  that  said  attachment  was  thereupon  discharged, 
and  that  subsequently,  and  on  the  5th  of  July,  1855,  said  plain- 
tiff recovered  a  judgment  against  said  Biebuyck,  in  said  action* 
for  $416.40,  damages  and  costs,  as  appears  by  the  record  and 
docket  thereof,  duly  entered  and  docketed,  July  5th,  1855,  in 
the  county  clerk's  office  of  Kings  county:  that  the  said  Biebuyck 
has  not  paid  the  amount  of  said  judgment,  or  any  part  thereof: 
that  a  demand  of  payment  thereof  to  said  plaintiff  was  duly 
made  of  said  defendants,  on  or  about  the  15th  day  of  March, 
1856,  which  they  and  each  of  them  refused ;  and  that  they  have 
never  paid  the  same,  or  any  part  thereof,  to  said  plaintiff, 
although  often  requested  and  demanded  so  to  do,  but  are  justly 
indebted  to  the  plaintiff,  by  reason  of  the  premises,  in  the 
ram  of  $416.40,  with  interest  thereon  from  July  5th,  1855. 

tt  Wherefore,"  &c. 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  City  Court  overruled  the  demurrer  and  gave  judgment  for 
plaintiff.  From  this  judgment  the  defendant  Phillips  appealed 
to  the  general  term  of  the  Supreme  Court 

/.  D.  Dunn  for  the  appellant. — I.  Prior  to  the  Code,  it  was 
necessary,  in  pleading  the  proceedings  of  inferior  courts  or  officers 
of  special  jurisdiction,  to  state  the  focte  conferring  jurisdiction. 
(Cleveland  a.  Bodgers,  6  Wend.,  438 ;  Cornell  cu  Barnes,  7  2fiK, 
36,  and  note  &,  The  People  a.  Koeber,  7  Bill,  39 ;  Barnes  a. 
Harris,  3  Bwrb^  603. 
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II.  The  Code'  contains  no  provision  dispensing  with  this 
necessity  except  section  161. 

m.  The  officer  issuing  a  warrant  of  attachment  is  an  officer 
of  special  and  limited  jurisdiction.  1.  The  power  to  issue 
attachment  is  derived  from  special  statute.  (Code,  §  228.)  2. 
The  act  of  issuing  it  is  not  the  act  of  the  court,  but  of  the  judge 
from  whom  the  warrant  is  obtained,  who  may  be  either  a  judge 
of  the  court  in  which  the  action  is  brought  or  a  county  judge. 
(lb.)  3.  The  act  of  issuing  it  is  an  act  done  out  of  court,  and  a 
justice  of  the  Supreme  Court,  like  any  other  officer,  when  acting 
out  of  court,  is  an  officer  of  limited  jurisdiction. 

IV.  The  complaint  is  bad,  inasmuch  as  it  neither  sets  up  the 
facts  necessary  to  confer  jurisdiction  upon  the  officer  who  issued 
the  attachment,  nor  does  it  state  that  an  attachment  was  duly 
issued. 

H.  O.  Cody  for  the  respondent — I.  The  facts  alleged  are 
sufficient  (Slack  a.  Heath,  1  Abbotts'  Pr.  R.  334 ;  Ward  a. 
Begg,  18  Barb.,  142;  Loomis  a.  Brown,  16  i&.,  330.) 

II.  As  to  jurisdiction,  the  attachment  issued  out  of  the  Su- 
preme Court,  and  that  court  has  general  jurisdiction ;  and  as  to 
whether  the  facts  showed  a  case  for  attachment,  it  has  been  de- 
cided "  that  an  attachment  under  the  Code  is  an  order  issued 
as  a  judicial  determination  from  the  facts,  that  the  case  is  one 
in  which  an  attachment  should  be  granted.'9  (Genin  a.  Tompkins, 
12  Barb.,  287.) 

III.  The  parties  to  the  undertaking  are  precluded  thereby  as 
to  these  questions  of  jurisdiction  or  fact  They  have  made  their 
undertaking,  and  limited  the  same  to  three  points.  1.  As  to 
whether  judgment  has  been  recovered ;  and  it  is  alleged  that  the 
same  was  duly  entered  and  the  judgment  and  its  docket  are  set 
up.  2.  Whether  it  is  unpaid,  and  that  is  alleged.  3.  Whether 
there  has  been  a  demand,  and  that  is  alleged.  (Loomis  a.  Brown, 
supra  ;  Haggart  a.  Morgan,  1  Seld.,  428 ;  The  People  a.  Fal- 
coner, 2  Sand.,  81,  and  cases  there  cited.) 

IV.  Section  161  is  not  applicable  htere.  Hie  judgment  wm 
not  that  of  a  court  or  officer  of  special  jurisdiction.  The  words 
«  duly"  or  "  in  pursuance  of  statute,"  may  be  used  where  pro- 
vided for  by  statute ;  but  they  add  nothing  elsewhere  in  plead- 
ing.   They  were  not  facts.    (Shaw  a.  Tobias,  3  Com&t,  188.) 
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By  the  Coubt. — Emott,  J. — An  attachment  in  an  action  in 
this  court,  is  not  process  by  which  a  suit  is  commenced,  but 
merely  a  provisional  remedy.  In  this  respect  it  is  like  an  in- 
junction. It  has,  therefore,  been  held  that  the  statements  in 
the  affidavits  on  which  an  attachment  is  issued,  are  not  jurisdic- 
tional facts ;  that  the  attachment  is  not  void  if  they  are  insuffi- 
cient, and  that  any  defects  in  the  affidavits  may  be  supplied  on 
a  motion  to  set  aside  the  attachment  The  jurisdiction  is  con- 
ferred by  the  commencement  of  the  suit ;  all  afterwards  is  a 
question  of  regularity,  or  of  the  discreet  exercise  of  power.  In 
pleading  an  attachment,  therefore,  it  is  not  necessary  to  show 
its  regularity  in  order  to  show  jurisdiction  in  the  officer  issuing 
it,  and  jurisdiction  is  all  that  need  be  pleaded. 

Again :  the  attachment  is  an  order  of  a  judge  acting  as  an 
officer  of  a  court  of  general  jurisdiction,  and  made  under  the 
jurisdiction  of  the  court  acquired  by  the  commencement  of  a 
snit  Nothing  but  the  commencement  of  the  suit  was  needed 
to  confer  the  jurisdiction,  and  as  the  suit  in  this  case  was  in  a 
court  of  general  jurisdiction,  it  is  unnecessary  even  to  allege 
this. 

At  all  events,  it  is  clear  that  as  the  jurisdiction  of  the  officer 
to  issue  the  attachment  did  not  depend  upon  the  truth  or  suffi- 
ciency of  the  facts  upon  which  the  attachment  was  granted, 
but  upon  the  jurisdiction  of  the  court  in  which  the  suit  was 
brought  and  the  order  made,  it. is  enough  to  allege  the  pend- 
ency of  such  a  suit.  If  it  were  otherwise,  as  the  question  of 
jurisdiction  is  certainly  an  issuable  question,  no  allegation  is 
necessary  in  a  pleading  which  is  not  material  and  traversable. 
(Ensign  a.  Sherman,  14  How.  P.  i?.,  439.)  Upon  a  traverse 
by  the  defendant  of  such  an  allegation  as  his  demurrer  calls  for, 
then  the  sufficiency  and  truth  of  all  the  statements  on  which  the 
attachment  was  allowed  could  be  inquired  into  in  this  collateral 
action.  That  is,  in  an  action  on  an  attachment  bond,  the  juris- 
diction of  the  officer  who  granted  the  attachment  must  be  stated 
and  shown  by  pleading  and  proving  the  correctness  of  his  deci- 
sion in  granting  it.  Such  a  rule  of  law  or  pleading  would  be 
intolerable. 

The  judgment  of  the  City  Court  is  correct  and  should  be 
affirmed. 
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HAIGHT  a-  HOLCOMB, 
Supreme  Court,  Third  District ;  General  Term,  March,  1858. 

Attorney's  Lien  fob  Costs. 

The  attorney  hat,  under  the  Code,  a  lien  upon  the  judgment  for  his  services  and 
disbursements,  to  the  amount  taxed  therefor  in  the  judgment  roll,  and  no  mora.* 

Motion  to  set  aside  an  execution,  and  stay  all  proceedings  oa 
the  judgment. 

The  plaintiff  recovered  judgment  in  this  action,  and  thereupon 
agreed  with  the  defendant  to  take  his  note  in  settlement.  The 
plaintiff's  attorney  then  gave  notice  to  the  defendant  that  he 
claimed  a  lien  upon  the  judgment  for  his  services  and  disburse- 
ments, to  the  sum  of  $250,  and  that  the  note  would  not  be 
received,  but  the  judgment  collected  in  full.  He  at  the  same 
time  issued  execution  upon  it. 

After  both  parties  had  notice  of  this  claim  of  the  plaintiff's 
attorney  they  renewed  their  agreement  respecting  the  settlement, 
the  plaintiff  claiming  that  he  had  a  good  defence  to  any  claim 
of  the  attorney  for  costs  and  fees  in  the  action,  and  the  plaintiff 

*  Wood  v.  Tot  Trusts**  or  th«  Northwest  Presbyterian  Church.— New  Terk 
Common,  Pleat;  At  Chamber;  May,  1868. 

Motion  to  vacate  judgment,  and  to  dismiss  the  oomplaiat»  on  the  ground  that 
the  ease  had  been  settled  by  the  parties,  before  the  judgment  was  entered. 

It  appeared  that  the  plaintiff  in  person,  without  the  consent  of  his  counsel,  had 
given  to  the 'defendants  a  receipt  in  full  of  his  claim  the  day  before  the  trial  The 
defendants  did  not  appear  on  the  trial,  and  the  plaintiff's  attorney  knowing  of  the 
settlement,  entered  judgment  against  them  by  default*  and  issued  execution  there- 
on for  seventy-seven  dollars,  his  taxable  coats  in  the  suit. 

The  defendants  now  moved  to  set  aside  the  judgment  and  dismiss  the  oomplsint 

Wm.  L.  Tldball,  for  the  motion. 
Wm.  W.  Badger,  opposed. 

Hilton,  J.,  Held,  That  the  judgment  was  regular,  and  the  complaint  could  aot 
be  dismissed,  but  that  the  judgment  might  be  opened  as  matter  of  favor,  to  allow 
the  defendants  to  try  the  case  if  they  desired. 

That  on  such  trial  the  defendants  could  not  prove  a  settlement  without  filing  * 
supplemental  answer  setting  it  up,  and  the  Court  would  only  allow  such  an  answer 
for  such  a  purpose  to  be  filed  on  payment  of  all  coats  of  the  suit  op  to  that  time. 
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directed  the  sheriff  to  withdraw  the  execution  on  payment  of  his 
fees. 

The  eheriff  refused  to  return  the  execution  without  first  collect- 
ing upon  it  die  sum  of  $250,  claimed  by  the  attorney. 

The  defendant  now  moved  to  set  aside  the  execution,  or  to 
stay  aU  further  proceedings  thereon.  The  affidavits  on  behalf 
of  the  motion  denied  that  the  plaintiff  was  indebted  to  the  attor- 
ney in  any  sum ;  the  opposing  affidavits  claimed  that  he  was,  in 
the  sum  named.  The  amount  taxed  in  his  favor,  as  appeared  by 
the  judgment  roll,  was  $120.28. 

It  was  held,  at  special  term,  that  the  attorney  was  entitled  to  a 
lien,  and  a  reference  was  ordered,  to  ascertain  the  amount  due  him. 

The  following  opinion  was  rendered ; 

Habhb,  J. — The  settlement,  upon  which  the  defendant  now 
relies  to  defeat  the  execution,  was  made  on  the  28th  of  August 
He  had  before  that  had  notice  of  the  lien  claimed  by  the  attor- 
ney. If,  therefore,  the  attorney  had  a  lien  upon  the  judgment 
for  his  services,  the  defendant  is  not  in  a  situation  to  claim  pro- 
tection on  the  ground  that  when  he  made  the  settlement  he  was 
ignorant  of  such  claim. 

It  was  a  well-settled  doctrine,  before  the  Code,  that  although 
costs  were  in  form  recovered  by  the  prevailing  party,  and 
became  a  part  of  the  judgment  in  his  favor,  yqt  tlje  attorney  was 
to  bevegarded  as  an  equitable  assignee  to  the  extent  pf  his  costs, 
and  his  rights  as  such  assignee  would  be  protected.  (See  Wil- 
liams a.  Batterman,  4  Barb.,  47,  and  cases  cited,) 

Nor  can  I  perceive  that  the  doctrine  has  Ijeen  changed  by  the 
Code.  A  reference  to  the  first  title  of  the  chapter  pf  the  Revised 
Statutes,  relating  to  coste  (2  liev.  State.,  612),  will  show  that 
costs,  under  the  former  system  of  proceedings,  were  always 
recovered  as  they  are  now,  by  the  prevailing  party  in  the  action. 
The  third  title  of  the  same  chapter  prescribed  the  fees  of  various 
officers  of  the  court,  including,  among  others,  attorneys  and 
counsellors.  These  fees,  upon  taxation,  became  a  part  of  the 
costs  recovered  by  the  party.  So  now,  certain  allowances  are 
made  to  the  prevailing  party,  which  are  called  costs.  The  rates 
of  these  allowances  have  been  changed,  but,  as  before,  they  are 
recovered  by  the  party,  and  become  a  part  of  his  judgment. 
The  great  change  which  the  Code  effected,  in  this  respect,  was 
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the  repeal  of  all  statutes  fixing  the  compensation  of  attorneys, 
solicitors,  and  counsellors,  and  leaving  the  amount  open  to  con- 
tract between  the  parties  in  each  particular  case.  The  fee  bill 
is  no  longer  a  criterion  by  which  the  amount  to  which  the  attor 
ney  is  entitled  can  be  determined. 

He  is  now  entitled  to  receive,  not  the  sum  which  has  been 
allowed  to  his  client  for  costs,  but  such  sum  as  he  has  agreed  to 
receive,  or,  in  the  absence  of  an  express  agreement,  such  sum  as 
his  services  are  worth. 

But  in  all  this  I  can.  see  no  reason  why  the  attorney  should 
not  have  the  benefit  of  the  former  doctrine, — that  he  is  to  be 
regarded  as  the  equitable  assignee  of  the  judgment,  to  the  extent 
of  his  claim  for  services.  The  mode  in  which  the  extent  of  his 
services  is  ascertained  is  changed,  but  the  grounds  upon  which 
the  courts  act  in  protecting  that  interest  are  unchanged.  (See 
Sherwood  a.  The  Buffalo  and  New  York  City  Kailroad  Com- 
pany, 12  Bow.,  136 ;  Sweet  a.  Bartlett,  4  Santff.,  661 ;  Ward  a. 
Wordsworth,  9  How.,  16  ;  1  K  D.  Smith,  598.)  In  the  latter 
case,  the  question  directly  before  the  court  was,  whether  the  lien 
of  the  attorney  for  his  services  had  been  abolished  by  the -Code? 
The  whole  subject  has  received  at  the  hands  of  Judge  Daly  a 
more  complete  and  thorough  examination  than  I  have  met  else- 
where. The  opinion  itself  is  a  fine  specimen  of  juridical'  learn- 
ing and  sound  argument.  "  All  that  the  Code  has  done,"  says 
the  learned  judge,  "  has  been  to  abolish  the  fee  bill,  and  take 
away  all  restraints  upon  attorneys  making  agreements  with  their 
clients  for  their  services.  It  has  left  the  attorney  to  agree  with 
his  client  for  a  greater  or  less  sum  than  is  given  to  the  party,  by 
way  of  indemnity  for  his  expenses ;  but  I  cannot  see  how  this 
legislation  can  be  regarded  as  abolishing  or  affecting  the  attor- 
ney's lien.  He  did  not  derive  it  from  these  statutes.  It  existed 
long  before  any  fee-  bill  was  enacted.  The  right  to  a  lien  for 
services  rendered  is  one  thing,  and  the  measure  by  which  the 
value  of  these  services  is  ascertained,  is  another.  The  latter  has 
been  the  subject  of  statutory  enactment,  the  former  has  not 
The  statute  has  not  interfered  with  the  right  of  lien,  except  to 
limit  the  extent  of  it ;  and  when  that  limitation  is  removed  by 
the  repeal  of  all  statutes  regulating  the  fees  of  attorneys,  the 
right  of  lien,  upon  the  authority  of  adjudged  cases,  stands  pre- 
cisely as  it  stood  before." 
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My  conclusion  in  this  case  is,  that  Mr.  Olney  is  entitled  to  a 
lien  upon  the  judgment  for  the  amount  due  him  for  services 
rendered  in  the  prosecution  of  the  suit,  whether  as  attorney  or 
counsel,  and  that  notwithstanding  the  settlement  between  the 
parties,  as  the  equitable  assignee  of  the  judgment  to  the  extent 
of  the  amount  due  him,  has  a  right  to  enforce  payment  by  exe- 
cution. 

Before  making  a  final  order  upon  the  motion,  and  for  the 
purpose  of  ascertaining  the  amount  justly  due  to  the  attorney 
for  his  services  as  attorney  and  counsel  in  the  action,  I  shall 
direct  a  reference  to  inquire  and  report  upon  that  fact.  An  or- 
der will  be  entered,  appointing  Rufus  H.  King,  Esq.,  a  referee 
for  that  purpose,  and  directing  that  the  further  hearing  of  the 
motion  stand  over  until  the  coming  in  of  the  report. 

Hie  plaintiff  refused  to  appear  before  the  referee  to  submit 
the  question,  and  the  defendant  appealed  from  the  order  of  the 
special  term  to  the  general  term. 

S.  A.  Owens,  for  the  appellant. 
D.  K.  Olney,  for  the  respondent. 

By  the  Court.* — Gould,  J. — I  am  fully  of  opinion,  that  the 
order  of  the  special  term  is  right,  in  so  far  as  it  gives  the  attor- 
ney a  lien  (beyond  the  power  of  his  client  to  release),  on  the 
judgment  he  has  recovered ;  the  Code  not  having  done  away 
with  the  right  which  existed  prior  to  its  enactment 

There  seems  to  me,  however,  a  much  more  serious  question 
involved,  where  the  extent  or  amount  of  the  lien  is  to  be  ascer- 
tained. At  the  special  term,  it  was  held,  that  as  the  judgment 
debtor  had  (before  settling  with  the  plaintiff)  notice  that  the 
attorney  of  the  plaintiff  claimed  a  lien  on  the  judgment  to  the 
amount  of  $250,  for  his  services  in  obtaining  the  judgment,  he, 
the  debtor,  was  bound  thereby  to  that  amount,  and  could  not  so 
Bettle  with  the  plaintiff  as  to  protect  himself  from  paying  that 
ram  on  the  execution,  for  the  benefit  of  the  attorney.  At  the 
same  time  the  entire  amount  of  costs  contained  in  the  judgment, 
including  $40  of  extra  allowance,  was  $120.28. 


*  Present*  Weight,  Gocld,  and  HodraooM,  JJ. 
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The  plaintiff  in  the  judgment  on  the  other  hand,  claimed  that 
as  between  him  and  his  attorney,  there  was  nothing  dne.  And 
to  arrive  at  a  decision  at  the  special  term,  it  was  necessary  to 
order  aft  interlocutory  reference,  to  ascertain  what,  as  between 
the  plaintiff  and  his  attorney,  was  dne  for  services  in  this  cause. 
And  it  appears  that  on  the  reference,  the  plaintiff  refused  to 
appear,  denying  the  authority  of  the  court  to  refer,  without  his 
consent,  a  controversy  between  him  and  his  attorney,  for  the 
trial  of  which  he  had  a  right  to  a  jury.  I  am  unable  to  see 
why  this  position  of  the  plaintiff  is  not  sound ;  as  the  defend- 
ant (and  not  the  plaintiff)  made  the  motion  to  set  aside  the  exe- 
cution, because  the  judgment  was  settled.  And  if  this  position 
be  sound,  it  seems  to  me  to  lead  us  directly  to  the  correct  solu- 
tion of  the  whole  difficulty. 

The  allowance  made  by  the  Code  is  a  substitute  for,  and  in 
strict  analogy  to  the  costs  of  the  old  fee  bill,  and  the  amount  of  such 
allowance  is  patent  on  the  judgment,  as  an  item  separate  from 
the  plaintiff1  8  damages.  To  this  limit,  the  attorney  has,  on  the 
judgment  roll  itself,  prima  facie  claim,  of  which  all  parties 
have  legal  notice ;  and  in  any  settlement  with  the  party,  the 
defendant  settles  those  costs  at  his  pertly  But  an  agreement  as 
to  amount  of  compensation,  made  between  attorney  and  client 
under  the  Code,  is  utterly  indefinite,  as  well  as  confined  to  their 
own  knowledge,  and  may  as  well  extend  to  three  quarters  of  the 
whole  judgment,  as  to  any  other  amount.  And  should  there  be 
a  dispute  between  the  attorney  and  hip  client,  as  to  what  the 
agreement,  and  to  what  amount  it  extended,  I  know  of  no  short 
remedy  to  which  an  attorney  is  entitled,  by  which  to  avoid 
settling  that  dispute  in  the  usual  way,  and  by  the  usual  tribu- 
nals. While,  since  the  tenor  and  extent  of  this  agreement  can 
never  appear  on  the  record,  no  party  can  ever  be  safe  (in  set- 
tling a  judgment)  against  a  claim  of  an  attorney,  however  ex- 
orbitant or  unlikely  it  may  appear,  but  he  must  abide  the  due 
course  of  an  execution,  which  will  necessarily  be  collected  long 
before  the  plaintiff  and  his  attorney  can  have  their  differences 
decided. 

It  therefore  seems  to  me,  that  while  the  attorney's  lien  should 
be  maintained  under  as  well  as  before  the  Code,  it  should  now, 
as  then,  be  restricted  to  what  appears  as  costs  on  the  roll ;  and 
I  would  so  modify  the  order  of  the  special  tqrm. 
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MOBGAN  a.  REID. 
Supreme  Court,  Second  Distrust ;  General  Term,  Sept.)  1858. 

PaETIBS. — TEUSTteB  OF  EXPBBBS  TRUST. 

A  person  who  as  agent  executes  a  contract  which  does  not  disclose  the  name  of  his 
principal— «.  g.t  a  lease  signed  A ,  as  agent  for  the  owner — is  a  trustee  of  an 
express  trust,  within  the  meaning  of  section  118  of  the  Code,  and  may  maintain 
an  action  on  the  contract  in  his  own  name. 

It  semi,  that  in  case  of  such  a  contract,  either  the  principal  or  the  agent  may 
maintain  an  action. 

It  is  not  ground  of  setting  aside  a  verdict  that  evidence  was  rejected  at  one  stage 
of  the  trial,  the  material  points  of  which  were  afterwards  admitted. 

Appeal  from  a  judgment  of  the  County  Court  of  Kings 
county,  affirming  the  judgment  of  a  justice's  court. 

This  action  was  brought  in  a  justice's  court  in  the  city  of 
Brooklyn,  to  recover  rent.  The  plaintiff  had  judgment,  and  the 
defendant  appealed  to  the  County  Court  of  Kings  county,  where 
the  judgment  was  affirmed.  The  defendant  now  appealed  to 
the  general  term  of  the  Supreme  Court. 

The  complaint  in  the  action  was  as  follows : 

"The  plaintiff  complains  of  the  defendant,  and  says,  that  the 
said  defendant  is  indebted  to  him  for  rent  of  the  two-story  frame 
cottage  house,  situated  on  the  west  side  of  E wen-street,  between 
Grand  and  Powers  streets,  in  the  city  of  Brooklyn,  by  a  written 
agreement  or  lease,  executed  by  and  between  the  said  plaintiff 
and  defendant,  to  which  plaintiff  refers,  and  will  produce  on  the 
trial  hereof,  by  which  agreement  the  plaintiff,  as  the  agent  of 
the  owner,  and  for  bis  benefit,  let  unto  the  defendant  the  said 
premises,  and  the  defendant  rented  the  same  of  the  plaintiff  for 
the  term  of  one  year,  to  commence  May  1st,  1856,  and  to  end 
May  1st,  1857,  at  the  yearly  rent  of  one  hundred  and  eighty 
dollars,  payable  quarterly,  at  the  office  of  the  plaintiff,  in  bank- 
able money;  under  and  by  virtue  of  which  agreement  the 
defendant  went  into  possession  of  and  occupied  said  premises  for 
the  term  aforesaid,  and  has  paid  therefor  but  forty-five  dollars, 
one  quarter's  rent,  and  there  is  remaining  due  die  remaining 
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three  quarters  rent,  less  the  sum  of  thirty  dollars  received  from 
another  tenant,  by  virtue  of  a  provision  in  said  lease,  empower- 
ing the  plaintiff  to  re-let  said  premises  in  case  the  same  should 
be  left  vacant  at  any  time ;  to  wit,  one  hundred  and  five  dollars. 
Wherefore,  he  demands  judgment  against  defendant  for  one 
hundred  dollars  and  costs." 

The  defendant,  for  answer,  put  in  a  general  denial,  and  set  up 
that  the  plaintiff  was  not  the  real  party  in  interest,  and  that  the 
action  should  have  been  brought  in  the  name  of  Mr.  Mason, 
owner  and  landlord;  also,  eviction  by  the  landlord;  also,  a 
claim  to  recoup  all  rent  that  might  be  due  on  the  1st  of  October, 
1857,  by  damages  suffered  by  the  house  not  being  in  tenantable 
repair  before  that  time. 

The  following  is  a  copy  of  the  agreement,  omitting  immaterial 
portions : 

"  This  agreement  made  the  fourteenth  day  of  April,  in  the 
year  one  thousand  eight  hundred  and  fifty-six,  between  William 
Morgan,  agent  for  the  owner  of  the  first  part,  and  Alfred  Reid, 
of  the  second  part,  witnesses  that  the  said  party  of  the  first  part 
hath  agreed  to  let,  and  hereby  does  let  to  the  said  party  of  the 
second  part,  ancl  the  said  party  of  the  second  part  hath  agreed 
to  take,  and  hereby  does  take  from  the  said  party  of  the  firet 
part,  the  two-story  frame  cottage  house,  situate  on  the  west  side 
of  E wen-street,  between  Grand  and  Powers  streets,  in  the  city 
of  Brooklyn,  to  be  occupied  by  the  party  of  the  second  part  as 
a  dwelling  for  himself  and  family,  for  the  term  of  one  year,  to 
commence  on  the  first  day  of  May,  1856,  and  to  end  on  the 
first  day  of  May,  1857,  and  the  said  party  of  the  second  part 
hereby  covenants  and  agrees  to  pay  unto  the  said  party  of  the 
first  part,  the  yearly  rent  or  sum  of  one  hundred  and  eighty 
dollars  ($180),  payable  quarterly,  in  bankable  money,  at  the  office 
of  the  said  William  Morgan,  and  to  quit  and  surrender  the 
premises  at  the  expiration  of  the  said  term  in  as  good  state 
and  condition  as  they  were  in  at  the  commencement  of  the  term, 
reasonable  use  and  wear  thereof,  and  damages  by  the  elements 
excepted." 

[Here  followed  covenants  on  the  part  of  the  tenant  respecting 
the  use  of  the  premises]. 

"  And  the  said  party  of  the  second  part  further  covenants  and 
agrees  to  permit  the  party  of  the  first  part,  or  his  agent,  to  enter 
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upon  the  said  premises  at  any  time  to  make  such  repairs  and 
alterations  to  the  said  premises,  as  he  may  think  necessary  to 
preserve  the  property,  hereby  devised,  from  decay  or  otherwise." 

[Here  followed  the  usual  covenant  respecting  re-entry  by  the 
party  of  the  first  part  if  the  premises  were  left  vacant,  or  upon 
default  in  payment  of  rent] 

"In  witness  whereof,  the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above 
written. 

"  William  Morgan,  for  the  owner. 

[Sealed,  &c]  Alfred  Rsn>." 

D.  F.  Easton,  for  the  appellant. — I.  The  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest.  (Code,  §  111, 
Wallace  a.  Eaton,  5  How.  Pr.  R.,  99.)  Samuel  Mason  being 
the  owner  of  the  property,  the  action  should  have  been  in  his 
name  instead  of  in  the  name  of  Morgan,  the  agent,  and  the 
jndge  should  have  dismissed  the  complaint  on  that  ground. 
(Bronson  a.  Oifford,  8  How.  Pr.  R.,  395 ;  Erickson  a.  Oompton, 
6  lb.,  471.)  There  is  no  reason  here  why  the  action  might  not 
have  been  brought  in  Mason's  name. 

II.  The  general  rule  is,  that  the  action  must  be  brought  in  the 
name  of  the  party  in  whom  the  legal  interest  in  such  contract  is 
vested,  whether  die  contract  was  made  in  person  or  by  agent. 
(1  Burr.  R.,  59  ;  21  Wend.,  110  ;  1  Chitt.  PI,  2,  6 ;  1  East., 
497 ;  1  Sand/.,  1*2 ;  2  D.  &  R.,  277 ;  Brawn  on  Ac,  99, 106 ; 
1  Johns.,  134 ;  13  lb.,  496 ;  17  lb.,  243 ;  1  Wheat.,  85 ;  5  Wend., 
191,  204 ;  9  Ib^  233 ;  1075.,  87, 156.) 

m.  In  general  a  mere  servant  .or  agent  with  whom  a  con- 
tract is  made  on  behalf  of  another,  cannot  maintain  an  action 
thereon  m  his  own  name  (10  Johns.,  387 ;  2  Hill,  216  ;  3  lb., 
72),  even  though  his  principal  was  not  disclosed.  (12  Johns.,  1 ; 
U  lb.,  466;  ZHiU,72.) 

IV.  The  agreement  was  not  a  contract  made  in  the  name  of 
Morgan  for  the  benefit  of  Mason,  the  owner,  under  §  113  of  the 
Code.  1st  Because  it  appears  from  its  contents  that  it  is  the 
landlord's  act,  and  not  that  of  Morgan.  (Story  on  Agency,  §§  395, 
396.)  2d.  The  statute  does  not  apply  to  contracts  of  that  de- 
scription. It  applies  to  thos6  made  by  auctioneers,  commission 
merchants,  factors,  and  the  like.    (See  21  Wend.,  110.)    3d.  Be- 
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cause  Morgan  would  not  hare  been  held  personally  responsible 
here,  for  his  agency  was  disclosed, 

Y.  It  appears  from  the  evidence  that  Mason  took  the  agency 
from  Morgan,  and,  in  fact,  made  a  new  contract  with  the  de- 
fendant. 

Geo.  H.  Fisher^  for  the  respondent— L  There  is  no  evidence 
that  the  defendant  was  evicted  by  the  landlord,  or  that  the  lease 
was  surrendered  by  consent  either  of  the  landlord  or  his  agent 
The  judgment  should  therefore  be  for  the  rent  for  the  whole 
term  of  the  lease,  except  as  credited  in  the  plaintiff's  com- 
plaint 

■•-••  IL  William  Morgan  is  the  proper  party  plaintiff.  (ChtZs, 
§  113.)  This  contract  is  expressly  made  with  Morgan  for  the 
benefit  of  the  owner.  The  name  of  Mason,  the  owner,  does  not 
appear  on  the  contract.  It  is  signed  by  Morgan,  not  by  Mason. 
The  covenants  are  with  Morgan,  not  with  Mason.  (See  Grin- 
nell  a.  Schmitt,  2  Sandf.,  706 ;  Bogart  a.  O'Regan,  \RD. 
Smithy  590;  People  a.  Norton,  by  the  Court  of  Appeals,  not 
reported ;  cited  in  Voorhictf  Cod*  under  §  113 ;  Burbank  a. 
Beach,  15  Barb.,  326.) 

Independently  of  the  provisions  of  the  Code,  William  Mor- 
gan, and  he  alone,  was  the  proper  party  plaintiff  under  such  a 
contract  as  this  lease.  (Benaud  a.  Oonselyea*  5  Abbotti*  Pr.  Bn 
346,  and  cases  cited.) 

By  the  Corner* — Emott,  J. — This  was  an  action  for  rent  npon 
a  written  lease  made  by  the  respondent  to  the  appellant  He 
respondent  contracted  in  his  own  name,  but  described  himself 
as  "  agent  for  the  owner,"  and  added  to  his  signature  the  words 
"  for  the  owner."  The  owner,  for  whom  Morgan  was  agent,  was 
undisclosed  and  unknown  to  Reid  at  the  time,  and  alt  the  en- 
gagements of  the  lease  were  made  with  Morgan  individually. 

The  principal  objection  urged  by  the  appellant  is,  that  the 
action  is  improperly  brought  by  Morgan,  and  should  have  been 
brought  by  the  principal,  one  Mason.  Before  the  Code,  the  rale 
in  this  State  was,  that  actions  upon  express  aontraots  in  writing 
made  by  one  person  in  his  own  name,  but  for  the  benefit  of  an- 
other, could  only  be  brought  in  the  twune  of  the  agent  who  made 
them,  and  that  parol  evidence  was  inadmissible  to  bring  a  new 
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party  into  the  contract  (Newcomb  a.  Clark,  1  Den.,  226.) 
He  party  for  whose  benefit  the  contract  was  made,  must  use 
the  name  of  the  party  with  whom  it  was  made,  unless  the  con- 
tract itself  was  in  terms  negotiable.  •  The  addition  of  the  words 
"agent  for  the  owner,"  as  in  the  agreement  in  question  here, 
could  not  have  modified  this  rule,  especially  when  the  owner  or 
principal  was  undisclosed  and  unknown. 

If  die  Code  has  modified  the  rule  so  as  to  permit  a  suit  by 
the  principal  in  his  own  name,  in  all  such  cases  as  was  held  by 
the  general  term,  in  the  sixth  district,  in  Erickson  0.  Compton 
(6  How^  471),  it  has  not  taken  away  the  right  of  action  in  the 
name  of  the  agent  with  whom  the  contract  is  made.  Such  cases 
are  within  the  scope  of  section  118,  and  the  definition  there 
given  of  a  "  trustee  of  an  express  trust,"  includes  in  terms  such 
a  case  as  that  of  the  present  plaintiff.  In  the  case  of  Erickson 
a.  Compton,  Judge  T.  R.  Strong,  in  delivering  the  opinion  of 
the  court  says,  that  the  Code^  has  given  an  election  in  such 
cases,  to  sue  in  the  name  of  the  party  contracting,  or  the  party 
in  interest.  I  am  satisfied  that  this  is  the  fair  construction  of 
the  provisions  of  the  Code  which  bear  upon  the  question.  This 
disposes  of  the  principal  objection  in  the  court  below. 

The  defence  set  up  in  the  answer,  besides  a  general  denial, 
was,  that  the  suit  was  improperly  brought  by  Morgan,  an  evic- 
tion by  the  landlord,  and  a  claim  for  damages  by  reason  of  the 
premises  being  untenantable  or  out  of  repair. 

It  may  be  observed,  however,  that  the  lease  contained  no . 
agreement  for  repairs  by  Morgan  or  his  principal.  The  defend- 
ant offered  to  prove  that  Mason,  the  owner  of  the  property,  took 
charge  of  it  before  the  expiration  of  the  lease,  by  doing  repairs 
on  the  house,  and  also  that  he  took  upon  himself  the  collection 
of  rent  under  the  agreement  These  offers  were  excluded  at  the 
time,  but  subsequently  the  conduct  of  Mason,  the  owner,  in 
reference  to  repairs,  was  fully  gone  into  the  evidence,  and  the 
questions  of  the  condition  of  the  house  and  of  eviction  sub- 
mitted to  the  jury  upon  the  testimony  of  both  the  parties  to  the 
suit.  I  do  not  perceive  the  materiality  of  showing  that  Mason 
collected  or  sought  to  collect  the  rent  in  person,  unless  to  let  in 
the  proof  upon  the  issue  of  eviction,  or  the  condition  of  the 
property.  It  is  alleged  that  he  waived  this  agreement  of  his 
agent,  and  made  a  new  one,  but  there  was  no  offer  to  show  this. 
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Besides,  his  demand  of  rent  upon  the  former  contract  would 
not  go  to  prove  its  abandonment ;  and  in  addition  to  this,  his 
conduct  in  reference  to  the  matter  was  fully  proved,  as  I  have 
already  said,  and  the  defendant  had  the  benefit  of  any  defence 
arising  from  an  interference  with  his  rights  by  Mason.  Upon 
the  questions  thus  submitted  to  the  jury,  we  certainly  should  not 
be  justified  in  interfering  with  their  verdict 

The  judgment  shonld  be  affirmed. 


MILHAU  a.  SHARP. 
Supreme  Court,  First  District ;  General  Term,  October,  1858. 

Cause  of  Action. — Injunction. 

An  individual  owner  of  real  property,  upon  the  public  street  of  a  city,  may  main- 
tain an  action  to  enjoin  the  construction  there  of  a  railway,  which  would  be  a 
nuisance. 

Where  a  nuisance  occasions,  or  is  likely  to  occasion,  a  special  injury  to  an  individ- 
ual, which  cannot  be  compensated  in  damages,  it  may  be  enjoined,  at  the  suit  of 
such  individual. 

Appeal  from  judgment  of  the  special  term. 

The  complaint  in  this  cause  was  filed  by  the  plaintifls,  stating 
that  they  were  owners  of  lots  on  Broadway,  with  buildings 
erected  thereon,  and  doing  business  therein.  That  the  defend- 
ants were  about  to  construct  a  railway  therein,  without  legal 
authority,  and  that  such  railway  would  be  specially  injurious  to 
them. 

The  judge  at  special  term,  before  whom  the  case  was  tried, 
found  as  matter  of  fact :  1.  That  the  plaintiffs  are  severally  own- 
ers and  occupants  of  buildings  fronting  upon  said  street,  and  of 
the  lots  of  land  upon  which  said  buildings  are  erected,  as  par- 
ticularly set  forth  in  the  complaint,  and  have  been  such  owners 
and  occupants  for  several  years  last  past.  3.  That  the  establish- 
ment of  a  railroad  in  Broadway,  aforesaid,  will  be  specially 
injurious  to  the  said  property  of  the  plaintiffs. 

Upon  this  finding  a  judgment  was  entered,  perpetually  enjoin- 
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ing  and  restraining  the  defendants  from  entering  into  or  upon 
said  street,  called  Broadway,  for  the  purpose  of  laying  or  estab- 
lishing a  railroad  therein  under  the  grant  referred  to  in  the 
complaint. 

From  that  judgment  an  appeal  has  been  taken,  by  the  defend- 
ants, to  this  court 

Devoid  Dudley  Fid&%  for  appellants. 

0.  C.  Bromon  and  J.  Van  Buren,  for  respondents. 

By  thb  Coubt.* — Davies,  P.  J. — The  only  question  necessary 
to  consider  in  this  appeal  is,  whether,  upon  the  facts  found,  the 
plaintifls  can  maintain  this  action ;  and  if  so,  are  entitled  to  the 
relief  which  has  been  granted. 

It  appears  to  us  that  both  of  these  points  have  been  settled  in 
the  affirmative  by  the  Court  of  Appeals,  in  the  case  of  Davis 
and  Palmer  against  these  defendants,  f  in  a  suit  relating  to  this 
same  grant  It  is  true  that  other  questions  were  presented  and 
argued  in  that  case,  and  decided  by  the  court,  but  it  seems  to  us 
that  the  points  presented  in  this  case  were  also  presented  and 
distinctly  passed  upon. 

Denio,  Chief-justice,  in  delivering  th§  opinion  of  the  court  in 
that  case,  says :  "  It  is  well  settled  that  when  such  an  offence  (that 
is,  a  nuisance)  occasions,  or  is  likely  to  occasion,  a  special  injury 
to  one  individual,  which  cannot  well  be  compensated  in  dam- 
ages, equity  will  entertain  jurisdiction  of  the  case  at  his  suit," 
and  cites  numerous  authorities  to  sustain  that  position. 

Wright,  Justice,  who  delivered  the  dissenting  opinion  of  the 
court,  manifestly  concurred  in  this  view  of  the  law,  for  he  says : 
"Private  persons  could  not  interfere,  except  the  act  authorized 
tended  to  the  creation  of  a  public  or  private  nuisance,  specially 
injurious  to  them,  and  from  which  they  apprehended  a  direct 
special  damage." 

In  that  case  it  was  not  proven  that  the  plaintiffs  were  the 
owners  of  lots  on  Broadway,  and  the  Superior  Court  found  as  a 
matter  of  fact,  that  the  railway  would  not  be  a  nuisance,  or 
specially  injurious  to  the  plaintiffs. 

*  Present,  Dayrs,  P.  J.,  and  Sutherland  and  Ikgbahax,  JJ. 

t  Dark  a.  The  Mayor,  Ac.,  of  New  York,  14  N.  T.  R.  (4  Kern.),  506. 
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It  is  seen  that  the  facts  found  in  this  case  are  entirely  differ- 
ent; and  it  appearing  here  that  the  plaintiffs  are  the  owners  of 
lots  on  Broadway,  and  that  the  establishment  of  the  proposed 
railway  would  be  specially  injurious  to  their  property,  we  must 
affirm  the  judgment  of  the  special  term,  on  the  authority  of  the 
Court  of  Appeals  in  Davis  and  Palmer  against  same  defendants. 

Judgment  affirmed,  with  costs. 


METER  a.  VAN  COLLEM. 
Supreme  Court,  First  District ;   General  Term,  October,  1858. 

Pleading. — Cause  of  Action. 

A  complaint,  after  stating  a  cause  of  action  on  a  oontraet  against  partners,  aod 
demanding  judgment  therefor,  contained  also  allegations  that  the  defendanti 
were  insolvent,  and  had  fraudulently  eonfeteed  judgment  to  hinder  their  eredfcv 
ore,  and  demanded  an  injunction  and  a  receiver. 

Held,  that  although  the  last  matter  might  be  obnoxious  to  a  motion  to  strike 
out,  its  insertion  did  not  render  the  complaint  demurrable. 

Demurrer  to  complaint. 

Three  parties  brought  actions  against  the  same  defendants, 
who  were  partners,  seeking  at  once  to  recover  judgment  upon 
their  respective  demands,  and  to  enjoin  tfce  defendants  from 
disposing  of  their  property,  and  to  obtain  the  appointment  of  a 
receiver.  The  defendants  demurred,  and  the  issues  were  tried 
together,  and  the  demurrers  overruled  at  special  term.  The 
defendants  appealed  to  the  general  term.  The  contents  of  tie 
pleadings  are  stated  in  the  opinion. 

Br  thr  Coure.*— Sttthkelaicd,  J. — The  complaints  in  these 
three  cases  may  be  "considered  as  identical,  in  looking  at  the 
questions  raised  by  the  demurrers  to  the  complaints.  Each 
complaint  states  an  indebtedness  from  the  firm  of  De* Young, 
Newman  &  Schmidt  to  the  plaintiff,  or  plaintiffs,  setting  out 

*  Pretest,  Datos,  P.  J.,  Bvmaitn  tad  broavuuM,  JJ. 
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the  origin  or  consideration  of  such  indebtedness*  .and  asks  for  a 
judgment  for  such  indebtedness  against  all  the  defendants.  The 
complaints  then  allege  certain  facta  to  show  Van  Collem  liable 
as  a  general  partner ;  although,  originally,  by  the  terms  of  the 
partnership  agreement,  he  was  to  be  a  special  partner  only,  and 
liable  only  as  sack. 

The  complaints  also  allege  a  secret,  collusive,  and  fraudulent 
confession  of  judgment  by  De  Yowpg,  Newman  <fc  Schmidt  to 
Van  Collem,  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  the  firm ;  that  the  defendants,  except 
Van  Collem,  are  insolvent :  ask  a  temporary  injunction  restrain- 
ing all  the  defendants  from  assigning  or  disposing  of  the  partner* 
ship  property,  except  by  general  assignment  for  the  benefit  of 
all  the  creditors  pro  rata,  antl  equally ;  and  for  an  injunction 
restraining  Yan  Collem  from  proceeding  on  or  enforcing  his 
judgment,  or  the  execution  which  had  been  issued  thereon,  and 
then  in  the  hands  of  the  sheriff;  and  for  a  receiver. 

The  grounds  of  demurrer  are : — 1st.  That  the  complaints  do 
not  contain  sufficient  facts  to  constitute  a  cause  of  action ;  2d. 
That  several  causes  of  action  have  been  improperly  united. 

The  Code  (§  2)  defines  an  action  to  be  ap  ordinary  proceed* 
ing  in  a  court  of  justice,  by  one  party  against  any  other  party, 
for  the  enforcement  or  protection  of  a  right,  the  redi^ss  or  pre* 
vention  of  a  wrong,  Ac. 

A  cause  of  action  may  be  defined  to  be,  the  right  which  a 
party  has  to  institute  and  carry  through  such  a  proceeding. 

The  complaint  states  the  facts  showing  this  right 

The  unity  of  the  right  to  be  enforced,  or  of  the  wrong  to  be 
redressed,  constitutes  the  unity  of  the  action* 

The  kind  of  action  or  proceeding  depends  on  the  nature  of 
the  right  to  be  enforced,  or  wrong  to  be  remedied ;  but  the  kind 
or  the  multifariousness  of  the  proceedings  in  an  action  does  not 
affect  the  unity  of  the  action,  which  depends  solely  on  the  unity 
of  the  right  to  be  completely  enforced,  or  the  wrong  to  be  com* 
pletely  redressed. 

In  actions  to  collect  debts,  the  wrong  is  the  detention  or  non- 
payment of  the  debt;  end  the  wrong  has  been  completely 
redressed  when  the  creditor  has  got  his  money. 

The  ordinary  action  or  proceeding  for  the  collection  of  a  debt 
ends  with  the  judgment  and  execution ;  for,  ordinarily,  judg- 
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ment  and  execntion  enforce  the  collection  or  payment  of  the 
money ;  but  if  they  do  not,  then  the  creditor,  having  acquired  an 
additional  right,  or  a  specific  lien  on  the  concealed  property  of 
his  debtor,  can  commence  other  proceeding,  or  a  new  action  in 
aid  of  his  judgment  and  execution  to  recover  his  debt ;  either 
for  the  purpose  of  discovering  any  concealed  property,  or  remov- 
ing any  fraudulent  obstruction  in  the  way  of  his  execution. 

Without  such  judgment  and  execution  he  has  no  new  or  other 
cause  of  action,  and  no  greater  or  better  right  to  the  property  of 
his  debtor,  or  the  proceeds  thereof,  than  any  other  creditor  in 
like  position. 

Now  in  these  actions  the  complaints  set  forth  an  indebtedness, 
and  facts  to  show  that  Van  Collem  is  liable  with  the  other 
defendants,  and  claim  a  judgment  against  all  the  defendants  for 
the  debt.  The  facts  stated  appear  to  be  sufficient  to  make  Van 
Oollem  so  liable.  The  complaints  do,  therefore,  severally  con- 
tain one  cause  of  action,  and  ask  for  the  ordinary  judgment  or 
remedy  for  the  recovery  of  money. 

The  first  ground  of  demurrer  is  not,  therefore,  well  taken. 

But  because  the  complaints  not  only  ask  for  judgment,  but  ask 
for  a  receiver,  an  injunction,  and,  in  effect,  to  set  aside  the 
fraudulent  judgment  confessed  to  Van  Collem — remedies  which 
the  plaintiffs  are  clearly  not  entitled  to  before  they  have  got 
their  judgments  (Reubens  v.  Joel,  3  Kern.,  488)— does  it  follow 
that  they  contain  another  cause  of  action,  or  more  than  one  cause 
of  action  1  Certainly  not ;  because  these  remedies  are  asked  for 
the  purpose  of  collecting  the  same  debt,  or,  in  other  words,  as 
means  to  redress  but  one  wrong,  and  the  same  wrong. 

After  judgment  and  execution  the  plaintiffs  will  have  new 
rights,  any  obstruction  of  which  may  call  for  or  authorize  these 
or  other  additional  remedies  for  the  collection  of  the  same  debt; 
and  although  for  the  collection  of  the  same  debt,  they  may  be 
in  a  new  or  (mother  action,  because  the  same  wrong  is  not  to  be 
redressed ;  but  the  plaintiffs,  as  judgment  and  execution  credit- 
ors, are  deprived  of  newly  acquired  rights. 

The  complaints  in  these  cases  contain,  severally,  facts  sufficient 
to  constitute  one  good  cause  of  action,  and  a  right  to  one  rem- 
edy— the  ordinary  one,  of  a  judgment  against  all  the  defendants. 

All  you  can  say  about  the  other  matters  stated  in  the  com- 
plaints, and  the  other  remedies  asked  for,  is,  that  the  plaintiffe 
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ask  for  more  than  they  are  now  entitled  to,  and  have  unneces- 
sarily and  improperly  inserted  in  their  complaints  various  mat- 
ten,  with  a  view  to  such  additional  premature  remedies.  They 
are  liable  to  have  these  unnecessary  and  improper  matters 
stricken  out,  on  motion,  with  costs ;  but  I  do  not  see  that,  under. 
the  Code,  they  can  suffer  any  other  penalty,  or  the  defendants 
have  any  other  remedy. 

If  there  is  in  these  complaints  moce  than  one  cause  of  action, 
no  doubt  they  have  been  improperly  united ;  but  I  have  endeav- 
ored to  show  that  there  is  but  one  cause  of  action,  and  the  second 
cause  of  demurrer  is  not,  therefore,  well  taken. 

The  two  grounds  of  demurrer  are  inconsistent  with  each  other. 
If  the  facte  stated  in  the  complaints  constitute  two  causes  of 
action,  they  must  constitute  one. 

The  judgment  of  the -special  term  for  the  plaintiff*,  on  demur- 
rer, must  be  affirmed,  with  costs. 


MEYER  a.  LENT. 

Court  of  Appeal*^  December  Terrn^  1855. 

Cottbt. — Motion. — Examination  of  Pasties. 

A  judge  Wore  whom  a  motion  is  beard  at  special  term,  cannot  direct  the  re- 
sponding party  to  appear  before  him  and  be  examined  orally  touching  the 
matter*  of  met  inyoWed  in  the  controversy ;  and  npon  bis  refusing  to  submit  to 
inch  examination,  determine  the  motion  against  him  therefor.* 

It  Menu,  that  if  the  affidavits  upon  a  motion  are  not  sufficiently  definite  and  cer- 
tain, the  court  should  order  a  reference  to  try  the  question  raised. 

Appeal  from  an  order  affirming  an  order  that  a  judgment  be 
satisfied  of  record. 

The  action  was  brought  in  the  Supreme  Court  in  the  first  ju- 
dicial district.  The  facts  of  the  case  were,  briefly,  as  follows : 
Prior  to  April,  1851,  the  defendant  Lent  made  a  contract  with 
one  James  £.  Shaw,  the  owner  by  record  title  of  four  lots  of 

*  Compare  Huelin  *.  Bidner,  6  Ant*,  19. 
Tea,  TO— II 
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ground  in  Thirty-second-etreet,  New  York,  and  also  four  lots  in 
Thirty-first-street,  by  which,  after  houses  of  specified  description 
should  be  erected  upon  said  lots  by  Lent,  Shaw  was  to  convey 
the  lots  to  Lent,  and  Lent  was  to  execute  to  Shaw  mortgages  on 
the  same,  to  secure  the  consideration  money  for  the  lots,  and  cer- 
tain advances  which  Shaw,  by  the  agreement,  was  to  make 
towards  the  construction  of  the  buildings.  In  April,  1851,  Lent 
made  a  contract  with  the  plaintiff  Meyer,  by  which  Meyer  was 
to  do  certain  carpenters'  work,  and  furnish  materials  towards 
such  erection,  and  be  paid  in  all  $10,200  in  five  different  in- 
stalments; the  fourth  one  of  which,  estimated  at  $2000,  was  to 
be  made  by  a  conveyance  of  a  certain  house  and  lot  belonging  to 
Lent  On  account  of  this  contract,  in  August,  1851,  Lent  paid 
Meyer  $900.  Subsequently,  and  before  the  completion  of  the 
houses,  Lent  failed,  and  Meyer,  to  secure  to  himself  the  amount 
owed  him,  or  that  would  be  due  to  him  on  his  future  completion 
of  his  contract,  on  the  4th  of  September,  1851,  filed  four  various 
liens  on  the  said  eight  houses  and  lots,  claiming  under  the  same 
the  sum  of  $10,000.  The  four  liens  differed  only  in  respect  of 
the  name  of  the  alleged  owner,  Meyer  being  in  doubt  who  was 
the  real  owner.  Lent  afterwards,  for  a  nominal  consideration  of 
$1,  gave  up  and  retransferred  all  his  interest  and  property  in  the 
eight  houses  and  lots  to  Shaw.  And  Shaw,  on  the  1st  of  De- 
cember, 1851,  gave  Meyer  four  mortgages  and  bonds,  amounting 
in  all  to  the  sum  of  $10,000,  and  Meyer  thereupon  discharged  the 
liens.  Before  the  payment  of  these  mortgages  this  action  was 
brought  npon  the  original  contract,  claiming  to  recover  $7300.58 
due  on  the  contract,  $559.25  for  extra  work,  and  judgment  for 
the  conveyance  of  the  house  and  lot  to  constitute  the  payment 
of  $2000.  The  defendants,  in  their  answer,  set  out  the  filing  of 
the  liens  and  the  giving  of  the  mortgages,  and  claimed  that  the 
plaintiff  had  been  fully  paid.  The  court  held,  that  as  the  mort- 
gages had  not  been  paid,  they  were  merely  substitutes  for  the 
liens,  which  were  only  additional  or  collateral  security  for  the 
original  debt  or  obligation  ;  and  that  as  plaintiff  had  elected  to 
proceed  on  the  contract,  he  had  a  right  to  do  so,  but  without 
prejudice  to  defendant  Lent's  right  or  claim  to  be  subrogated  in 
place  of  plaintiff  as  regarded  the  mortgages.  The  plaintiff  ac- 
cordingly had  judgment  Afterwards  Shaw  paid  the  mortgages 
for  $10,000  in  full,  with  interest,  to  Meyer.  ^ 
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Thereupon,  on  the  24th  February,  1853,  defendants  obtained 
an  order  that  Meyer  show  cause  why  his  judgment  should  not 
be  cancelled. 

Meyer,  the  plaintiff,  put  in  an  affidavit  in  opposition  to  this 
motion ;  and  on  the  hearing  at  Chambers,  the  following  order 
was  made: 

Title  of  the  Cause. 

It  appears  to  the  court  that  the  statements  contained  in 
the  affidavits  read  on  the  motion  in  this  cause,  are  not  sufficiently 
certain,  and  definite  to  enable  the  court  to  ascertain  what  are  the 
real  facts  in  the  case,  and  it  being  suggested  that  the  expense  of 
a  reference  ought  to  be  avoided, 

Therefore,  ordered,  that  the  parties,  together  with  such  wit- 
nesses as  they  may  see  fit  to  produce,  attend  before  me  at  the 
chambers  of  this  court,  on  the  16th  instant,  at  half-past  12  o'clock, 
P.M.,  to  be  examined  on  oath  touching  the  matters  in  contro- 
versy ;  such  examination  to  have  the  like  force  and  effect,  and  no 
other,  as  affidavits  read  on  motion. 

Nxw  York,  March  12,  1858. 

Jakes  J.  Roosevelt. 

Upon  the  day  to  which  the  hearing  was  adjourned,  the  plain- 
tiff declined  to  answer  any  questions  or  produce  any  further 
evidence ;  and  thereupon  the  following  order  was  made : 

Title  of  the  Cause. 

On  reading  and  filing  the  papers  on  the  part  of  the 
respective  parties,  upon  defendant's  motion  to  satisfy  the  judg- 
ment heretofore  entered  in  this  cause,  and  on  hearing  counsel 
for  said  parties,  and  an  order  having  been  made  that  said  mo- 
tion stand  over,  to  enable  the  parties  to  attend  with  witnesses 
before  his  honor  Justice  Roosevelt,  on  a  day  named,  for  the 
purpose  of  ascertaining  what  was  not  sufficiently  definite  in  said 
papers ;  and  said  plaintiff,  by  his  counsel,  having  declined  to 
answer  any  questions,  or  produce  any  further  affidavit  or  testi- 
mony under  said  order,  or  any  further  proofs  oif  his  defence 
to  defendant's  said  motion ;  and  the  court,  by  reason  of  the  am- 
biguity and  uncertainty  of  the  affidavits  and  papers  of  the  plain- 
tiff on  said  motion,  which  it  appeared  he  had  it  within  his  power, 
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but  declined,  to  make  more  certain  and  definite,  haying  decided 
that  the  case  of  the  defendants  on  said  motion  most  be  taken  as 
admitted  or  proved : 

Now,  on  motion  of  George  W.  Pareons,  of  counsel  for  said 
defendant  Samuel  E.  Lent — It  is  ordered,  that  the  judgment 
heretofore,  on  the  eleventh  day  of  February,  1853,  entered  in 
this  action  in  favor  of  said  plaintiff  against  said  defendant,  for 
the  sum  of  eight  thousand  six  hundred  and  seventy  dollars  and 
seventy-seven  cents,  be  satisfied  of  record ;  and  that  said  plain- 
tiff be  perpetually  stayed  from  any  further  proceedings  on  said 
judgment;  and  that  John  Dunham,  the  receiver  appointed  in 
this  action,  by  order  dated  the  18th  day  of  September,  1852,  be 
required  to  account  for  and  pay  over  to  said  defendant  Lent  the 
rents  and  profits  of  said  premises  which  he  shall  have  received 
a»  such  receiver,  under  the  direction  of  this  court 

From  this  order  the  plaintiff  appealed  to  the  general  term, 
where  the  order  was  affirmed. 
The  plaintiff  now  appealed  to  the  Court  of  Appeals. 

Albert  Cardozo  and  John  J.  Tovmsend,  for  the  appellant — 
I.  The  judge  had  no  power  to  make  the  orders.  1.  There  is  no 
positive  regulation  by  statute  warranting  them.  2.  There  is  no 
precedent  for  them  in  the  rules  or  practice  of  the  courts  of  law 
or  equity.  At  law,  a  party  could  not  be  examined  on  the  trial  of 
'  an  issue.  In  equity,  if  a  defendant  were  examined,  the  plaintiff 
could  have  no  decree  against  him.  Upon  the  hearing  of  a  mo- 
tion, no  such  order  has  been  made ;  there  is  no  other  express  regu- 
lation to  enforce  testimony  upon  motions  than  that  contained  in 
2  Rev.  Stats.,  3,  Ch.  8,  Tit.  17,  §§  24,  25,  which  only  authoriie 
a  commission.  &.  These  orders  are  within  the  prohibition  ex- 
pressed in  section  389  of  the  Code.  Sections  389  to  397  of  the 
Code  prescribe  the  only  proceedings  by  which  a  party  may  be 
examined  before  the  court,  and  the  penalties  of  a  refusal  to 
testify.  The  respondent  should  have  sought  his  remedy  by  ac- 
tion, in  order  to  obtain  this  examination.  Under  the  former 
system,  he  could  file  a  bill  of  discovery  in  aid  of  an  action  by 
writ  of  "  audita  querela."  4.  This  power  was  never  exercised 
by  the  Court  of  Chancery,  upon  a  motion,  reference,  or  other 
proceeding.    Upon  a  reference,  the  master  was  at  liberty  to  ex- 
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amine  a  party  either  upon  written  interrogatories  or  viva  voce. 
(Ride  105,  ed.  1839.)  But  the  examination  was  purely  in  the 
nature  of  a  bill  of  discovery.  The  examinant  was  confined  to 
answere  strictly  responsive.  (Benson  a.  Le  Roy,  1  Paigey  123.) 
He  could  not  be  examined  as  a  witness,  as  authorized  by  the 
Code.  If  he  failed  to  appear,  he  could  be  punished  only  by 
commitment  and  sequestration.  If  he  refused,  no  presumptions 
were  created  against  him,  and  he  was  not  held  fa  have  admitted 
the  allegations  of  the  adverse  party.  5.  The  new  penalty  of 
striking  out  a  pleading  or  affifiavit,  or  of  declining  to  consider 
testimony,  can  only  be  imposed  by  statute.  It  is  in  derogation 
of  the  common  law.  6.  Section  272  of  the  Code  has  no  appli- 
cation to  this  case.  That  section  refers  to  the  trial  of  formal 
issues  by  a  referee.  A  reference  under  the  3d  subdivision  of 
section  271  is  governed  by  different  rules. 

IL  If  the  court  had  authority  to  make  these  orders,  the  at- 
tention of  the  appellant  should  have  been  directed  to  this  new 
penalty  in  case  of  disobedience.  The  practice  was  without  pre- 
cedent, and  the  appellant  should  not  be  visited  with  the  heavy 
consequences  which  have  resulted  to  him. 

HL  The  affidavits  on  which  respondent's  motion  is  founded, 
should  be  certain  and  direct  in  their'  averments,  like  the  plead- 
ings in  an  action.  This  relief  was  formerly  attainable  by 
" audita  querela"  and  would  only  be  granted  on  motion  when 
the  facts  were  simple,  or  were  not  denied.  (Brooks  a.  Hunt, 
17  Johns.,  484 ;  Wardell  a.  Eden,  2  Johns.  Cos.,  258.) 

IV.  The  respondent's  affidavits  did  not  present  facts  which 
entitle  him  to  the  relief  he  sought. 

Y.  The  appellant's  affidavit  presents  a  full  and  perfect  answer 
to  the  respondent's  case. 

He  asserts  that  the  liens  were  not  filed  to  secure  the  convey- 
ance of  the  house  and  lot  in  Thirty-first-street;  avers  that  all  claims 
against  Lent  for  a  conveyance  of  the  house  and  lot  in  Thirty-first- 
street  were  expressly  reserved ;  and  that  the  removal  of  mechanics' 
liens  to  the  extent  of  eight  thousand  dollars  from  the  real  estate 
of  Shaw,  and  having  no  relation  to  the  contract  in  suit,  formed 
part  of  the  consideration  of  said  mortgages.  The  court,  by  way 
of  penalty,  refused  to  consider  this  affidavit. 

VL  If  the  court  has  the  power  in  any  case  to  make  an  order 
requiring  the  examination  of  a  party  upon  a  motion,  such  power 
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cannot  be  exercised  where  no  material  issue  is  raised,  and  where 
the  papers  of  the  moving  party  do  not  show  &  prima  facie  title 
to  relief. 

Geo.  W.  Parsons,  for  respondent — I.  The  Supreme  Court  has 
control  of  its  own  judgments,  and  can  vacate,  modify,  or  dis- 
charge them,  on  motion,  on  proper  cause  shown.  The  formal 
writ  of  audita  querela  is  superseded  by  the  present  practice. 
(See  Merchants9  Bank  a.  Moore,  2  Johns.,  294 ;  Smith  a.  Page, 
15  /ft.,  395  ;  Lansing  a.  Orcott,  16  /&.,  4 ;  Briggs  a.  Thompson, 
20  lb.,  294.) 

II.  Defendant's  affidavit  and  documentary  evidence  made  out 
a  clear  case,  showing  that  the  judgment  was  fully  paid ;  and 
on  such  proof  he  was  entitled  to  the  order  asked,  to  vacate 
the  judgment,  Ac,  unless  the  defendant's  case  was  disproved 
by  plaintiff. 

III.  The  plaintiff  sought  to  defeat  the  motion  by  a  contra- 
dictory, Jesuitical,  inexplicit,  and  vague  affidavit,  suppressing 
facts,  and  tending  to  lead  to  false  conclusions ;  and  when  the 
court  gave  him  an  opportunity,  and  required  him  to  explain  and 
furnish  proof  to  make  the  facts  hinted  at  in  his  affidavit  more 
clear  and  definite,  he  refused,  and  rested  on  his  sole  affidavit 

IV.  The  court  had  a  perfect  right,  without  his  motion,  and 
against  his  will,  to  require  the  plaintiff  to  make  his  affidavit 
and  statements  sufficiently  clear  and  explicit  to  enable  the  court 
to  pass  upon  the  question,  and  on  his  refusal,  to  construe  all 
ambiguities  against  him.  1.  The  form  or  manner  of  getting  at 
such  proof  is  a  subject  of  discretion  with  the  court.  The  court 
is  not  compelled  to  order  a  reference  in  any  case,  under  the  Code. 
(See  Code,  %  271,  subd.  3.)  2.  It  was  eminently  a  proper  exercise 
of  the  court's  discretion  in  this  case  to  order  the  question  to  be 
tried  and  settled  by  the  court 

V.  A  party  under  the  Code  can  be  examined  by  his  opponent, 
the  same  as  any  other  witness.  Witnesses  in  general  must  sub- 
mit to  a  cross-examination ;  and  on  refusal,  their  direct  examina- 
tion will  be  stricken  out.  A  fortiori,  where  a  party  refuses  to 
make  other  than  a  partial,  confused,  and  inconsistent  statement-* 
refuses  to  tell  the  whole  truth,  or  be  examined  by  the  court  in 
reference  thereto — his  testimony  in  his  own  favor  should  be 
stricken  out 
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VL  The  plaintiff  having  filed  his  liens  for  the  work  and 
materials  covered  by  the  contract,  thereby,  so  far  as  he  is  con- 
cerned, fixed  the  amount  be  was  entitled  to  receive  under  the 
contract,  or  for  such  labor  and  materials,  and  made  the  land  the 
primary  fund  for  the  payment  of  the  same.  And  by  discharg- 
ing the  liens  first,  and  receiving  mortgages  on  same  premises  in 
place  of  them,  and  afterwards  discharging  the  mortgages  upon 
their  being  paid,  he  discharged  the  principal  without  the  con- 
sent of  the  surety  (Lent),  and  the  surety  was  thereby  dis- 
charged. But  plaintiff '8  whole  debt  was  also  thereby  paid,  and 
defendant  entitled  to  have  the  collateral  judgment  vacated. 

VIL  No  question  of  law  is  raised  by  the  return  to  this  court. 
A  question  of  fact  only,  whether  the  evidence  proved  a  pay- 
ment of  the  judgment  to  the  plaintiff,  was  considered  and 
decided  by  the  court.  Their  manner  of  obtaining  proof  was  no 
violation  of  the  law. 

Br  iHB  Coubt. — Dknio,  J. — The  question  upon  this  appeal 
is,  whether  a  judge,  before  whom  a  motion  is  heard  at  a  special 
term,  can  direct  the  responding  party  to  appear  before  him  and 
be  examined  orally  touching  the  matters  of  fact  involved  in  the 
controversy ;  and  upon  his  refusing  to  submit  to  such  examina- 
tion, can  determine  the  matter  against  him,  as  upon  the  confes- 
sions of  the  allegations  presented  by  the  party  making  the 
motion. 

I  am  unable  to  find  authority  for  this  in  the  provisions  of 
the  Code  of  Procedure,  or  in  the  practice  of  the  court  as  it 
exists,  independently  of  the  Code.  If  the  plaintiff's  affidavit 
in  opposition  to  the  motion  was  equivocal,  and  evaded  instead 
of  denying  what  had  been  alleged  by  the  defendant,  a  case  may 
have  been  presented  where  the  judge  would  be  authorized  to 
consider  the  defendant's  case  substantially  admitted,  and  to 
have  determined  the  matter  in  his  favor  without  any  further 
proceedings.  If  the  case  did  not  warrant  such  a  disposition  of 
it,  he  might  have  denied  the  motion  absolutely,  or  without 
prejudice  to  another  application,  or  an  action  by  the  defendant 
to  establish  the  satisfaction  of  the  judgment ;  or  he  might  have 
referred  the  question  to  a  referee,  or  have  awarded  an  issue. 
He  was  not,  in  my  opinion,  authorized  to  call  the  plaintiff  before 
him  to  answer  interrogatories,  and  in  default  of  his  appearing, 
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or  in  case  of  his  refusing  to  be  examined,  to  determine  the 
matter  against  him  as  upon  a  confession.  The  proceeding  con- 
templated by  the  order  of  March  12th  was  not  a  trial  before  a 
referee,  for  no  reference  had  been  ordered.  Nor  was  it  a  trial 
before  a  court,  for  there  was  no  action  pending,  and  no  issue 
had  been  joined  upon  a  question  of  fact  Before  the  trial  of  an 
issue  in  an  action,  the  respective  parties  may  call  their  adversa- 
ries ;  and  if  they  refuse  to  attend  and  testify,  they  may  be  pun- 
ished as  for  contempt,  and  the  complaint,  answer,  or  reply  of 
the  party  so  reffteing  may  be  stricken  out  (Code,  %  394.)  But 
there  is  no  such  provision  for  the  determination  of  a  motion. 
In  such  a  proceeding,  it  is  not  the  practice  of  the  court  to  hear 
oral  testimony  at  all.  I  am  not  surprised  that  the  learned  judge 
should  have  been  desirous  of  unravelling  the  case  before  him — 
which  had  been  very  obscurely  stated  in  the  papers  on  both 
sides — in  the  most  direct  and  expeditious  way ;  and  it  may  very 
well  be  that  the  method  contemplated,  if  submitted  to,  would 
have  led  to  a  satisfactory  solution  of  the  difficulty  with  but 
little  delay  and  expense.  Still,  it  should  be  kept  in  mind  that 
there  is  great  safety  in  abiding  by  established  forms.  If  the 
practice  which  was  adopted  in  this  instance  should  be  sanctioned, 
a  precedent  would  be  established  which  would  permit  every 
judge,  in  such  a  case,  to  institute  an  inquiry  by  means  of  oral 
testimony;  and  as  the  law  makes  no  provision  for  preserving  a 
record  of  the  evidence,  or  for  a  review  upon  a  case  or  bill  of 
exceptions,  the  determination  would  depend  upon  the  discretion 
of  the  magistrate.  I  have,  therefore,  no  hesitation  in  saying 
that  the  proceeding  cannot  be  sustained ;  and,  as  the  final  order 
was  made  on  the  ground  that  the  defendant's  case  was  adjudged 
to  be  admitted  or  proved,  not  by  a  consideration  of  all  the  evi- 
dence before  the  judge;  but  as  a  consequence  of  the  plaintiff's 
contumacy,  I  am  of  opinion  that  the  order  should  be  reversed 
for  that  reason  alone. 

If  we  should  look  into  the  affidavits  with  a  view  to  determine 
the  motion  upon  the  statements  contained  in  them,  we  should 
be  unable  to  arrive  at  the  conclusion  that  the  judgment  had 
been  fully  satisfied.  A  portion  of  the  judgment  of  the  Supreme 
Court,  in  the  action  between  these  parties,  was  for  a  specific  per- 
formance of  an  executory  contract  for  the  conveyance  of  a 
house  and  lot  of  ground.    There  is  no  pretence  that  such  a  con* 
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veyance  has  been  executed.  The  defendant's  case  is,  that  the 
plaintiff  has  received  a  collateral  satisfaction  for  this  as  well  as 
for  the  pecuniary  judgment.  The  plaintiff  had  taken  proceed- 
ings to  establish  a  mechanic's  lien  upon  the  buildings  upon  which 
he  had  expended  labor  and  materials,  and  it  is  shown  that  he, 
in  the  first  instance,  received  mortgages  as  a  substitute  for  this 
lien,  and  that  eventually  and  after  the  judgment  in  the  action 
those  mortgages  were  paid  to  the  amount  of  ten  thousand 
dollars.  The  amount  would  indicate  prima  fade  that  the  liens, 
and  consequently  the  mortgages  and  the  payment  thereof,  was 
co-extensive  with  the  whole  amount  to  be  paid  by  the  defendant 
to  the  plaintiff,  including  the  payment  to  be  made  by  means  of 
the  lot,  which  the  defendant  agreed  to  convey ;  but  the  plain- 
tiff denies  on  oath  that  the  liens  embraced  the  claim  for  the 
conveyance  of  the  lot,  or  that  he  has  ever  received  any  satisfac- 
tion or  security  for  the  non-performance  of  the  defendant  of 
that  obligation.  In  another  part  of  his  affidavit,  the  plaintiff 
says  there  were  other  liens  besides  those  arising  out  of  his  con- 
tract with  the  defendant,  for  other  labor  and  materials  expended 
on  these  buildings,  to  the  amount  of  eight  thousand  dollars, 
which  he  caused  to  be  removed  and  the  amount  of  which  entered 
into  the  consideration  of  the  mortgages.  If  this  allegation  is 
true,  the  payment  of  the  mortgages  did  not  fully  pay  the  in- 
debtedness, for  which  the  plaintiff  recovered  his  judgment  It 
is  certainly  a  little  remarkable  that  the  plaintiff  did  not  specify 
these  other  claims,  and  show  how  he  became  connected  with 
them.  The  plaintiff's  affidavit  was  not  sufficiently  frank  and 
explanatory  to  have  warranted  the  judge  in  denying  the  de- 
fendant's motion.  At  the  same  time  I  do  not  think  he  could, 
against  the  direct  averments  in  the  plaintiff's  affidavit,  have 
decided  that  the  judgment  in  all  its  branches  had  been  satisfied. 
The  proper  order  to  have  been  made  was  for  a  reference  to  try 
the  question  whether  the  judgment  had  been  fully  paid,  and  if 
not  fully  paid  whether  any  portion  of  it  had  been  paid,  and 
what  portion.  Upon  the  trial  before  the  referee,  either  party 
will  be  entitled  to  the  general  provisions  of  law  to  examine  hia 
opponent,  and  to  produce  such  other  evidence  as  may  be  in  his 
power.  I  am  in  favor  of  reversing  the  order  appealed  from. 
Order  reversed. 
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Before  supplementary  proceeding!  can  be  instituted,  the  creditor's  remedy  by  ex 
eention  must  be  really  exhausted. 

Where  it  appeared  that  the  execution  had  been  returned  by  the  aheriff  unsatisfied, 
at  the  request  of  the  plaintiff;  and  not  by  the  sheriff  upon  his  official  responsi- 
bility,— Held,  that  the  order  for  the  examination  of  the  judgment  debtor  most 
be  set  aside.* 

Motion  to  set  aside  order  for  examination  of  judgment  debtor, 
in  proceedings  supplementary  to  execution. 

On  the  return  of  the  order  for  the  defendant's  examination,  it 
appeared  that  the  execution  was  returned  unsatisfied,  at  the 
request  of  the  plaintiff,  and  before  the  expiration  of  sixty  days; 
and  the  defendant  moved  to  set  aside  Hie  order. 

Woodrttft,  J. — When  an  execution  is  returned  by  the  sheriff, 
before  the  period  allowed  by  law  within  which  to  execute  it, 
and  this  appears  to  have  been  done  by  request  of  the  plaintiff, 
and  not  by  the  sheriff,  upon  his  official  responsibility  for  the 
truth  of  his  return,  the  plaintiff  cannot  be  said  to  have  exhausted 
his  ordinary  remedy  by  legal  process.  In  such  cases  the  section 
allowing  supplementary  proceedings  is  not,  in  its  proper  con- 
struction, complied  with. 

The  order  is  therefore  discharged. 


BRADY  a.  THE  MAYOR,  <fea,  OF  NEW  YORK 

New  York  Superior  Court;  General  Term^  November^  1858. 

Cause  of  Action. — Corporation  Contracts. — Proposals. 

The  charter  of  the  city  of  New  York,  aa  amended  April  12»1S6S,  requires  that  all 
work  inTolying  the  expenditure  of  more  than  $860  shall  be  done  by  oontraet  on 
sealed  bids,  and  that  all  such  contracts  when  giYen  shall  be  gfren  to  the  lowed 

*  To  the  same  effect  is  Pudney  a.  Griffiths,  6  AnU,  211. 
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bidder.    A  contract  entered  into  by  the  officers  of  the  corporation  in  -violation 
of  this  provision  is  illegal  and  roid,  and  impose*  no  obligation  on  the  city. 

Although  bide  are  advertised  for  and  received,  yet,  if  they  are  tested  by  a  com- 
parison which  bringa  into  view  only  a  part  of  the  work  contracted  for,  and  by 
such  means  the  contract  is  awarded  to  one  who  was  not  in  fact  the  lowest  bid- 
der,  the  contract  is  invalid. 

The  officers  of  the  corporation  called  for  bids  for  flagging  a  sidewalk,  and  laying 
a  curb  and  gutter,  and  the  making  of  excavation  of  earth  and  rock,  if  any,  and 
stated  that  the  lownees  of  the  bid  would  be  tested  only  by  the  price  at  which 
the  bidders  offered  to  lay  the  flagging,  curb,  and  gutter. 

Sdd\  That  a  contract  awarded  upon  such  a  test,  when  it  was  impossible  to 
determine  by  each  test  who  was  the  lowest  bidder,  was  void  in  respect  to  the 
excavation. 

Where  the  contract  under  which  the  work  is  done  is  void,  because  entered  into  in 
violation  of  the  charter,  the  contractor  cannot  recover  for  the  work  in  any  form 
—neither  under  the  contract,  nor  as  upon  a  quantum  meruit. 

A  subsequent  ratification  of  the  contract  by  the  Common  Council,  whether  before 
or  after  the  work  is  done,  does  not  make  it  binding  on  the  corporation. 

Where  the  officers  of  a  corporation  do  an  act  in  excess  of  the  corporate  power, 
the  corporation  is  not  bound ;  and  when  the  statute  under  which  the  corpora- 
tion sets  restricts  its  action  to  a  particular  mode,  none  of  the  agents  through 
whom  the  corporation  acts  can  bind  it  in  any  other  than  the  mode  prescribed. 

The  officers  of  the  corporation  cannot,  therefore,  in  such  a  case,  bind  the  corpora- 
tion bj  accepting  the  work,  or  confirming  an  assessment  to  pay  the  expenses 
thereot 

Those  who  deal  with  a  corporation,  the  mode  of  whose  action  is  thus  limited, 
must  take  notice  of  the  restriction  in  its  charter,  and  see  to  it  that  the  contracts 
on  which  they  rely  are  entered  into  in  the  manner  authorised  by  the  charter. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

The  action  was  brought  upon  an  alleged  special  contract, 
which  the  complaint  averred  was  entered  into  with  the  plaintiff 
by  the  defendants  through  James  Furey,  then  street  commis- 
sioner, on  the  11th  of  August,  1854,  whereby  the  plaintiff  agreed 
to  set  the  curb  and  gutter,  and  to  flag  a  portion  of  Eighty-third- 
street  (i.  e.,  from  the  Third  Avenue  to  Avenue  A),  in  the  city  of 
New  York,  in  accordance  with  certain  specifications  annexed  to 
the  contract ;  and  the  defendants  agreed  to  pay  for  the  work, 
labor,  and  materials  the  following  prices,  viz. :  for  setting  curb 
and  gutter -stones,  forty-five  cents  per  running  foot;  for  flagging, 
eleven  cents  per  square  foot;  for  removing  rock,  twenty -five 
dollars  per  cubic  yard  of  rock  removed ; — the  amount  to  be 
paid  upon  the  confirmation  of  an  assessment  for  the  work. 
That  the  work  had  been  performed,  and  approved,  and  accepted, 
and  an  assessment  had  been  made  for  the  work,  and  confirmed 
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Before  supplementary  proceeding!  can  be  instituted,  the  creditor^  remedy  by  ex 
ecntion  must  be  really  exhausted. 

Where  it  appeared  that  the  execution  had  been  returned  by  the  sheriff  unsatisfied, 
at  the  request  of  the  plaintiff;  and  not  by  the  sheriff  upon  his  official  responsi- 
bility,— Held,  that  the  order  for  the  examination  of  the  judgment  debtor  must 
be  set  aside.* 

Motion  to  set  aside  order  for  examination  of  judgment  debtor, 
in  proceedings  supplementary  to  execution. 

On  the  return  of  the  order  for  the  defendant's  examination,  it 
appeared  that  the  execution  was  returned  unsatisfied,  at  the 
request  of  the  plaintiff,  and  before  the  expiration  of  sixty  days; 
and  the  defendant  moved  to  set  aside  the  order. 

Woodruff,  J. — When  an  execution  is  returned  by  the  sheriff, 
before  the  period  allowed  by  law  within  which  to  execute  it, 
and  this  appears  to  have  been  done  by  request  of  the  plaintiff 
and  not  by  the  sheriff,  upon  his  official  responsibility  for  the 
truth  of  his  return,  the  plaintiff  cannot  be  said  to  have  exhausted 
his  ordinary  remedy  by  legal  process.  In  such  cases  the  section 
allowing  supplementary  proceedings  is  not,  in  its  proper  con- 
struction, complied  with. 

The  order  is  therefore  discharged. 


BRADY  a.  THE  MAYOR,  <fea,  OF  NEW  YORK 

New  York  Superior  Court;  General  Term,  November,  1858. 

Cause  of  Action. — Corporation  Contracts. — Proposals. 

The  charter  of  the  city  of  New  York,  as  emended  April  \%  1S6S,  requires  that  all 
work  involving  the  expenditure  of  more  than  $960  shall  be  done  by  contrast  on 
aealed  bid*,  and  that  all  such  contracts  when  given  shall  be  given  to  the  lowest 

*  To  the  same  effect  is  Pudney  a.  Griffiths,  6  AnU,  211. 
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Udder.    A  contract  entered  into  by  the  officers  of  the  corporation  in  -violation 
of  this  provision  m  illegal  and  roid,  and  imposes  no  obligation  on  the  city. 

Although  bids  are  advertised  for  and  received,  yet,  if  they  are  tested  by  a  com- 
parison which  brings  into  view  only  a  part  of  the  work  contracted  for,  and  by 
inch  means  the  contract  is  awarded  to  one  who  was  not  in  fact  the  lowest  bid- 
der, the  contract  is  invalid. 

The  officers  of  the  corporation  called  for  bids  for  flagging  a  sidewalk,  and  laying 
a  curb  and  gutter,  and  the  making  of  ezeavation  of  earth  and  rock,  if  any,  and 
ttated  that  the  lowness  of  the  bid  would  be  tested  only  by  the  price  at  which 
the  bidders  offered  to  lay  the  flagging,  curb,  and  gutter. 

Hdd\  That  a  contract  awarded  upon  such  a  test,  when  it  was  impossible  to 
determine  by  such  test  who  was  the  lowest  bidder,  was  void  in  respect  to  the 
excavation. 

Where  the  contract  under  which  the  work  is  done  is  void,  because  entered  into  in 
violation  of  the  charter,  the  contractor  cannot  recover  for  the  work  in  any  form 
—neither  under  the  contract,  nor  as  upon  a  quantum  meruit, 

A  subsequent  ratification  of  the  contract  by  the  Common  Council,  whether  before 
or  after  the  work  is  done,  does  not  make  it  binding  on  the  corporation. 

Where  the  officers  of  a  corporation  do  an  act  in  excess  of  the  corporate  power, 
the  corporation  is  not  bound ;  and  when  the  statute  under  which  the  corpora- 
tion acts  restricts  its  action  to  a  particular  mode,  none  of  the  agents  through 
whom  the  corporation  acts  can  bind  it  in  any  other  than  the  mode  prescribed. 

The  officers  of  the  corporation  cannot,  therefore,  in  such  a  case,  bind  the  corpora- 
tion by  accepting  the  work,  or  confirming  an  assessment  to  pay  the  expenses 
thereof, 

those  who  deal  with  a  corporation,  the  mode  of  whose  action  is  thus  limited, 
must  take  notice  of  the  restriction  in  its  charter,  and  see  to  it  that  the  contracts 
on  which  they  rely  are  entered  into  in  the  manner  authorized  by  the  charter. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

The  action  was  brought  upon  an  alleged  special  contract, 
which  the  complaint  averred  was  entered  into  with  the  plaintiff 
by  (he  defendants  through  James  Furey,  then  street  commis- 
sioner, on  the  11th  of  August,  1854,  whereby  the  plaintiff  agreed 
to  set  the  curb  and  gutter,  and  to  flag  a  portion  of  Eighty-third- 
street  (i.  &,  from  the  Third  Avenue  to  Avenue  A),  in  the  city  of 
New  York,  in  accordance  with  certain  specifications  annexed  to 
the  contract ;  and  the  defendants  agreed  to  pay  for  the  work, 
labor,  and  materials  the  following  prices,  viz. :  for  setting  curb 
and.  gutter  .stones,  forty-five  cents  per  running  foot ;  for  flagging, 
eleven  cents  per  square  foot ;  for  removing  rock,  twenty-five 
dollars  per  cubic  yard  of  rock  removed ; — the  amount  to  be 
paid  upon  the  confirmation  of  an  assessment  for  the  work. 
That  the  work  had  been  performed,  and  approved,  and  accepted, 
and  an  assessment  had  been  made  for  the  work,  and  confirmed 
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by  the  defendants  in  Common  Council  convened,  and  the  entire 
contract  price  was  dne  and  payable.  Hie  quantities  of  the 
respective  kinds  of  work  were  then  stated,  and  averred  to  have 
been  necessary  to  the  performance  of  the  contract,  and  in  fact 
performed  at  the  request  of  the  defendants,  and  of  their  surveyor 
having  charge  of  the  work,  as  follows : 

4,046  ft  6  in.  of  curb  and  gutter,  at  45  cte.    .    .     .   $1,820  99 

15,686  feet  of  flagging,  at  11  eta 1,725  46 

948  yards  of  rock  excavation,  at  $25 23,575  00 

$27,121  38 
That  the  defendants  have  made  payments  of  70  per 
cent  of  the  amount  due 18,985  27 

9 

But  refuse  to  pay  the  remaining,  balance,  amount- 
ing to $8,136  11 

Which  balance  the  plaintiff  claimed  to  recover  with  costs. 

The  answer  of  the  defendants  set  out  a  resolution  of  the  Com- 
mon Council  of  the  8th  day  of  June,  1854,  ordering  the  setting 
of  curb  and  gutter,  and  the  flagging  of  the  street  referred  to, 
under  the  directions  of  the  street  commissioner,  and  averred  that 
the  street  commissioner  issued  proposals  inviting  offers  or  bids 
for  the  work,  which  proposals  were  annexed  to  the  answer;  in 
response  to  which  four  offers  were  received,  the  offer  of  the 
plaintiff  being  one.  That  excluding  from  the  offers  the  item  of 
rock  excavation,  the  offer  of  one  J.  Hodgkins  was  the  lowest 
That  only  two  of  the  offers  included  rock  excavation,  viz.,  the 
offer  of  the  plaintiff,  and  that  of  one  McCabe,  and  that  McCabe 
offered  to  make  the  rock  excavation  at  five  cttStos  per  cubic 
yard  ;  and  that,  in  fact,  McCabe  was  the  lowest  bHder  for  the 
whole  work,  including  the  actual  rock  excavation  iirthe  calcu- 
lation. V 

That  the  rock  excavation  was  the  most  important  iterniP  &* 
entire  work  provided  for  in  the  proposals  and  contract,  b\^e 
defendants  denied  that  the  plaintiff  excavated  the 'quanta*0' 
rock  claimed  for.  ' 

The  answer  then  set  up  the  provisions  of  the  amendments 
the  charter  of  the  city,  passed  April  12th,  1853,  requiring  tb 
"  all  work  involving  an  expenditure  of  more  than  two  hundn 
and  fifty  dollars  shall  be  done  by  contract,  on  sealed  bids,  ar 
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that  all  Buch  contracts  shall,  when  given,  be  given  to  the  lowest 
bidder ;"  the  general  ordinance  of  the  corporation,  providing 
that  no  expense  shall  be  incurred  by  any  of  the  departments  or 
officers  thereof,  unless  an  appropriation  should  have  been  pre- 
viously made  concerning  such  expense ;  and  denied  that  any 
Bach  appropriation  had  been  made  for  the  expense  of  the  work 
in  question :  also,  a  general  ordinance  of  the  corporation, 
requiring  that  the  u  proposals  for  estimates  or  bids  shall  contain 
and  state  the  nature  and  extent,  as  near  as  possible,  of  the  work 
required." 

The  answer  then  averred  that  a  contract  was  made  with 
the  plaintiff,  by  the  street  commissioner,  James  Furey  (claim- 
ing to  be  authorized  under  the  said  resolution,  proposals,  and  esti- 
mates or  bids),  to  which  the  answer  referred,  and  which  was 
averred  to  be  the  contract  mentioned  in  the  complaint;  and 
denying  all  allegations  not  admitted,  the  defendants  demanded 
that  the  complaint  be  dismissed,  &c. 

By  consent  of  parties,  the  action  was  referred  to  a  sole  referee 
to  hear  and  determine  the  same,  and  all  the  issues  therein. 
The  referee  found  the  following  facts : 
First — That  the  defendants,  on  the  8th  day  of  June,  1854, 
duly  passed  the  resolution  mentioned  in  the  answer  of  the  de- 
fendants. 

Second — That  on  the  27th  day  of  July,  1854,  the  street  com- 
missioner published  the  proposal  for  offers  or  bids,  also  mentioned 
in  the  answer. 

This  notice  (or  "  proposal")  invited  offers  from  persons  propos- 
ing to  perform  the  work,  and  described  the  curb  and  gutter  and 
the  flagging  required,  the  kinds  of  stone,  and  the  manner  of  cut- 
ting and  laying.    It  stated  that  "  the  street  is  to  be  brought  to 
the  grade  shown  on  the  profiles  in  the  street  commissioner's 
office — the  sidewalks  to  be  regulated  with  sufficient  rise  from  the 
curbstones,  and  the  carriage-way  to  be  properly  shaped  under 
the  direction  of  the  surveyor" — that  "  the  portions  of  the  side- 
}     walk  on  which  flagging  is  to  be  laid  shall  be  levelled  to  a  grade 
ltl   of  six  inches  below  the  top  of  the  flags,  and  the  intermediate 
.space  filled  with  sand  or  gravel,  and  the  residue  of  the  sidewalk 
,nts  {faded  even  with  the  tops  of  the  flags. 

-  th    It  directed  that  estimators  should  state  in  their  proposals  the 
pdrtprice  per  running  foot  for  furnishing  and  setting  curb  and  gutter 
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stones,  including  regulating  and  removing  or  furnishing  earth; 
the  price  per  square  foot  for  flagging,  including  the  regulating 
of  the  sidewalks,  and  furnishing  sand  or  gravel;  also,  the 
removal  of  all  surplus  material  or  rubbish  after  the  completion 
of  the  work ;  and  the  price  per  cuhiq  yard  for  removing  rock^ 
if  any  should  be  found. 

And  the  notice  then  further  continued :  "  The  following  is  the 
estimate  of  work  and  materials  by  which  the  bids  will  be  tested, 
viz.,  3840  running  feet  of  curb  and  gutter  stone,  and  15,600 
square  feet  of  flagging.9' 

After  some  other  particulars,  not  deemed  material  to  be  stated, 
the  notice  further  stated,  that  a  strict  compliance  with  the  pro- 
visions of  title  III.  of  contracts  for  supplies  and  work  for  the 
corporation,  of  the  amended  ordinances,  passed  May  30th,  1849, 
and  also  as  amended  October  25th,  1849,  will  be  observed  and 
required  in  all  cases. 

The  referee  found — 

Third — That  the  lowest  bidder  upon  the  data  given  in  such 
proposal  (a  notice  inviting  offers),  could  not  be  ascertained. 

Fourth — That  the  contract  for  said  work  was  awarded  by  the 
street  commissioner  to  the  plaintiff,  as  set  forth  in  the  case,  on 
the  11th  of  August,  1854. 

This  contract  is  in  substance  as  alleged  in  the  complaint 

Fifth — That  the  work  was  completed  in  the  autumn  of  1854. 

Sixth — That  seventy  per  cent  of  the  contract  price  was  paid 
to  the  plaintiff  by  the  defendants. 

Seventh — That  943  cubic  yards  of  rock  were  removed  by  the 
plaintiff  in  doing  the  work. 

Eighth — That  the  assessment  list  for  said  work  was  confirmed 
by  the  Common  Council,  by  a  resolution  passed  on  the  ninth 
day  of  August,  1856. 

This  assessment  list  showed  that  the  amount  due  to  the  plain- 
tiff as  the  contract  price  of  the  work,  together  with  the  incidental 
expenses  connected  with  the  work,  and  the  surveyor's,  assessor's, 
and  collector's  fees,  was  $28,746 ;  of  which,  the  sum  of  $23,575 
(being  943  yards  at  $25)  was  for  rock  excavation,  as  alleged  in 
the  complaint. 

It  assessed  $5,093.15  upon  the  owners  of  lots  along  the  line 
of  the  street,  and  left  $23,653.85  to  be  paid  by  the  corporation 
of  the  city  of  New  York. 
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fflnth—Th&t  the  surveyor's  return  and  inspector's  certificates 
were  made  and  filed ; — the  surveyor's  return  showing  the  num- 
ber of  yards  of  rock  to  be  943,  and  the  inspector's  certificate 
Certifying  that  the  curb,  and  gutter,  and  flagging  were  finished 
according  to  the  contract. 

Tenth,  and  finally — That  there  is  due  to  the  plaintiff  from  the 
defendants  the  sum  of  $8,566.24,  principal  and  interest,  for 
work  performed  by  him  for  the  defendants. 

The  referee's  conclusions  of  law,  upon  the  facts  found  by  him, 
are  stated  in  the  opinion  of  the  court 

From  the  judgment,  entered  upon  the  report  of  the  referee, 
the  defendants  appealed. 

A.  R.  Lawrence,  Jr^  for  appellants. 
A.  J.  Willourd)  for  respondent. 

By  the  Coxnecr.* — Woodbotf,  J. — The  referee  has  found,  as  a 
conclusion  of  law  from  the  facts  proved,  that  it  was  the  duty  of 
the  street  commissioner  (in  his  notice  inviting  proposals  for  the 
work  directed  to  be  done  by  the  Common  Council)  to  state  the 
probable  amount  of  rock  excavation  required,  and  to  include  that 
among  the  data  by  which  the  bids  or  proposals  would  be  tested ; 
and  that  he  had  no  power,  after  excluding  that  part  of  the  work 
from  such  data,  to  still  go  on  and  contract  for  its  performance, 
and  that  the  contract  made  by  the  street  commissioner  with  the 
plaintiff  was  illegal  and  void,  as  regards  rock  excavation;  and 
that  the  plaintiff  cannot,  by  virtue  of  his  contract,  recover  the 
stipulated  price  for  rock  excavation. 

These  conclusions  are  obviously  fatal  to  the  plaintiff's  claim 
to  recover,  as  such  claim  is  alleged  in  his  complaint.  He  has 
alleged  a  special  contract,  and  the  performance  thereof,  and 
claims  to  recover  the  stipulated  price.  The  contract  proved  is 
found  to  be  illegal  and  void,  and  it  cannot,  therefore,  be  the 
ground  of  recovery. 

The  referee*  however,  concludes  that  the  plaintiff  is  entitled 
to  recover  the  unpaid  balance  of  the  contract  price,  and  upon 
several  distinct  grounds,  viz. : 

That  the  plaintiff,  having  done  the  work,  was  entitled  to  re 

*  Present,  Don,  C.  J,  and  Woodbuw,  J. 
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ceive  what  the  work  performed  in  making  each  rock  excava- 
tion was  reasonably  worth ;  and  that  the  defendants  have  legal 
power  to  pay  for  work,  on  the  basis  of  a  quantum  meruit, 
though  it  was  done  without  contract  or  under  an  illegal  and 
void  contract 

That  notwithstanding  the  contract  under  which  the  work  was 
done  was  illegal  and  void,  the  confirmation  of  the  assessment 
made  to  provide  for  the  expenses  thereof,  amounted  to  a  valid 
agreement  by  the  defendants  that  the  plaintiff  should  be  paid 
the  contract  price. 

That  such  confirmation  was  in  legal  effect  an  accord,  and  that 
such  satisfaction  should  be  enforced. 

And,  finally,  that  the  plaintiff's  claim  was  a  disputed  claim, 
which  the  defendants  had  power  to  settle ;  and  that  their  acts 
amount  to  a  valid  binding  settlement,  which  the  plaintiff  is  en- 
titled to  enforce. 

It  is  obvious  to  observe,  that  there  are  no  issues  in  this  action 
adapted  to  raise  the  questions  upon  the  consideration  of  which 
the  referee  has  decided  in  favor  of  the  plaintiff 

The  ground  of  claim  set  forth  in  the  complaint  is  simply  a 
special  contract  made  with  the  defendants,  duly  performed  by 
the  plaintiff,  and  his  work  accepted. 

But  assuming  that  the  state  of  the  pleadings  may  be  disre- 
garded, and  that  the  plaintiff  could  be  permitted  to  claim  pay- 
ment as  upon  a  quantum  meruit,  and  might  recover  for  the  rocK 
excavation  what  the  work  of  making  the  same  was  reasonably 
worth ;  then,  so  far  as  the  judgment  proceeds  upon  this  ground, 
it  is  subject  to  what  we  deem  these  fatal  errors :  The  referee 
awards  to  the  plaintiff  the  whole  contract  price,  and  disregarded 
such  evidence  as  appeared  in  the  case,  tending  to  show  that  the 
rock  excavation  was  not  worth  twenty-five  dollars  per  yard  (the 
contract  price),  when  in  truth  proposals  were  made  to  do  it  at 
five  dollars ;  and  further,  the  referee  refused  to  receive  evidence 
offered  by  the  defendants  of  the  actual  value  of  the  work,  which 
evidence,  so  far  as  the  plaintiff's  claim  was  a  title  to  recover 
what  the  labor  was  reasonably  worth,  was  clearly,  we  think,  ad- 
missible. It  was,  perhaps,  rejected  under  an  idea  that  the  con- 
tract itself  fixed  the  value  by  stipulating  the  price  to  be  paid, 
and  that  the  value  so  fixed  is  conclusive. 

Where  parties  have,  by  a  valid  binding  agreement,  fixed  the 
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price  to  be  paid  for  work  and  labor,  such  agreement  is  of  course 
conclusive ;  and  even  though  by  reason  of  departures  from  the 
6trict  terms  of  such  an  agreement  by  mufual  consent,  the 
claimant  finds  it  necessary  to  claim  payment  according  to  the 
fair  value  of  his  work,  the  agreement  may  still  bind  both  as 
to  the  rate  of  compensation  in  particulars  conforming  to  such 
agreement 

But  this  rule  has  no  application  to  an  agreement  which  is  itself 
illegal  and  void  :  an  illegal  and  void  agreement  no  more  bound 
the  defendants  to  pay  the  price  stipulated,  if  the  work  was  done, 
than  it  bound  them  in  any  other  aspect.  If  it  was  void,  it  could 
neither  form  the  basis  of  recovery,  nor  bind  the  defendants  to 
the  measure  of  liability. 

To  hold  this  contract  conclusive  in  respect  of  price,  would  be 
indirectly  to  sustain  it  in  the  very  particular  out  of  which  the 
illegality  arises.  It  was  not  a  contract  with  the  lowest  bidder ; 
and  yet  to  hold  it  conclusive  as  to  price,  is  to  bind  the  corpora- 
tion to  pay  the  highest  price  bidden,  without  any  valid  contract 
or  legal  consent  to  any  price.  The  requirement  binding  the 
corporation  to  give  contracts  to  the  lowest  bidder  has  especial 
reference  to  the  price  which  they  may  become  bound  to  pay, 
and  the  measure  in  which  that  price  shall  be  ascertained ;  and 
.  to  hold  a  contract  not  so  awarded  conclusive  on  that  point,  is  not 
only  subversive  of  the  law,  but  wholly  inconsistent  with  the  con- 
clusion that  the  contract  is  itself  illegal. 

If  the  plaintiff  claim  the  valne  of  his  work,  he  should  have 
proved  its  value,  and  the  defendants  were  at  liberty  to  give  such 
evidence  relevant  to  that  point  as  they  might  be  able.  If  the 
instrument  alleged  to  be  a  contract  was  entered  into  by  the  de- 
fendants' officers  in  a  manner  not  authorized  by  law — in  a  man- 
ner in  which  they  had  no  power  to  bind  the  corporation — then 
the  stipulations  in  that  contract  did  not  bind  the  defendants  for 
any  purpose. 

And  once  more :  there  was  some  evidence  bearing  on  the 
value  of  rock  excavation  in  the  testimony,  showing  that  one  of 
the  proposals  offered  the  performance  of  that  part  of  the  work 
at  five  dollars  per  yard.  It  may  be  true  (doubtless  it  is),  .that 
even  this  is  much  more  than  the  fair  value ;  but  if  so,  the  de- 
fendants were  not  permitted  on  the  trial  to  prove  it.  Now,  it  is 
obvious  that  if  this  rate  had  been  taken  as  the  fair  value,  the 
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plaintiff  would  not,  upon  the  basis  of  a  quantum  meruit,  have 
been  entitled  to  recover  any  thing.  He  had  upon  this  basis 
been  already  overpaid. 

We  are,  therefore,  for  these  reasons,  of  opinion  that  even  if 
any  claim  in  the  nature"  of  an  assumpsit  for  the  value  of  the 
work  could  be  sustained,  a  new  trial  must  be  ordered. 

The  suggestion,  that  the  confirmation  of  the  assessment  laid 
upon  the  lands  adjacent  to  the  work  amounted  to  an  agreement 
with  the  plaintiff  that  he  should  be  paid,  appears  to  us  unwar- 
ranted. 

By  the  terms  of  the  contract,  which  is  held  illegal  and  void, 
payment  to  the  plaintiff  was  to  be  made  on  the  confirmation  of 
the  assessment ;  and  had  the  contract  been  valid,  such  confirma- 
tion would  have  been  material  as  respects  him,  because  the  time 
of  payment  was  thereby  made  definite. 

But  in  every  other  aspect  the  act  of  confirmation  was,  as  re- 
spects the  plaintiff,  a  purely  ex  parte  proceeding,  operating  be- 
tween the  corporation  and  those  whose  lands  were  to  be  charged, 
but  in  no  sense  constituting  an  agreement  with  the  plaintiff; 
and  notwithstanding  such  confirmation,  the  inquiry  whether  the 
plaintiff  is  entitled  to  be  paid,  is,  we  think,  clearly  open  to  in- 
vestigation. 

The  remark  of  Mr.  Justice  Strong,  in  Brady  a.  The  Mayor, 
&c,  of  Brooklyn  (1  Barb.  J?.,  591),  that  a  resolution  to  add  a 
sum  in  question  to  an  assessment  was  an  acknowledgment  of 
the  debt,  and  a  promise  to  pay  it,  if  recognized  at  all,  must  be 
understood  with  reference  to  that  particular  case.  There  a 
matter  in  dispute  had  been  informally  referred.  The  persons 
selected  had  reported  a  sum  due :  the  mutual  assent  of  the  par- 
ties to  the  amount  reported  due,  amounted  to  a  statement  of  an 
account  between  the  parties  :  the  resolution  showed  the  defend- 
ants' assent ;  and  the  court  say  that  when  also  assented  to  by 
plaintiff,  the  claim  became  valid,  however  informal  the  refer- 
ence, and  the  award  thereon. 

Aside  from  the  peculiar  circumstances  of  that  case,  we  can 
see  no  propriety  in  calling  a  confirmation  or  the  assessment  an 
agreement  with  the  plaintiff. 

Such  confirmation  may  be  evidence  that  the  work  was  done, 
and  that  the  corporation  accepted  it  as  performance  of  the  con- 
tract, and  an  admission  of  the  amount  thereof,  and  that  is  all. 
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Thei  same  observations  are  applicable  to  the  idea  that  this 
confirmation  was  a  valid  accord.  It  has  none  of  the  elements 
of  an  accord :  there  wa9  no  mutuality,  and  no  consideration 
gives  to  it  validity  in  this  sense :  it  is  simply  and  only  a  recog- 
nition of  the  plaintiff's  right  to  payment  under  his  contract.  As 
an  admission  that  the  money  was  payable,  it  would  be  material 
to  the  plaintiff  as  evidence,  if,  notwithstanding  the  illegality  of 
the  contract,  the  corporation  had  power  to  bind  themselves  by 
mere  admissions. 

In  regard  to  the  argument  that  the  plaintiff's  claim  was  a 
disputed  claim,  which  the  defendants  had  power  to  settle,  and 
that  their  acts  amount  to  a  binding  settlement,  we  observe,  first, 
that  the  facts,  as  found  by  the  referee  in  this  case,  lay  no  foun- 
dation for  any  snch  proposition.  Nothing  in  the  facts  as 
found  intimates  that  there  was  any  dispute  or  controversy  on 
the  subject  prior  to  the  commencement  of  this  action.  They 
show  a  confirmation  of  the  assessment — a  compliance  by  the 
plaintiff  with  the  conditions  of  the  special  contract,  and  a  part 
payment  by  the  defendants  of  the  stipulated  price,  and  that 
is  all. 

We  find,  it  is  true,  in  the  case  some  evidence  that  the  plain- 
tiff's claim  was  the  subject  of  inquiry  and  investigation  by  ft 
committee  of  the  Common  Council ;  but  the  finding  of  facts 
would  not  inform  the  court  that  any  thing  in  the  nature  of  a 
settlement  of  a  disputed  claim  had  taken  place,  upon  which 
the  plaintiff  can  rely,  if  he  is  not  entitled  to  recover  upon 
other  grounds,  nor  do  we  think  the  evidence  showed  such  a 
settlement.  The  investigation  had  before  the  committee  was 
for  the  information  of  the  defendants,  and  as  a  guide  to 
the  Common  Council  in  their  action  upon  the  subject,  not 
for  the  purpose  of  negotiation ;  nor  did  it  result  in  negotia- 
tion or  arrangement  inter  partes.  Whatever  operation  the 
confirmation  by  the  Common  Council  after  that  investigation 
may  have,  as  evidence  of  an  acceptance  or  approval  of  the 
work,  has  been  already  noticed,  and  will  be  hereinafter  further 
considered. 

We  have  thus  considered  briefly  the  specific  grounds  upon 
which  the  plaintiff  claims  to  recover,  notwithstanding  the  ille- 
gality of  the  contract,  so  far  as  they  are  distinguishable  from 
the  general  ground,  that  the  work  being  performed,  accepted, 


244  ABBOTTS'  PRACTICE  REPORTS. 

Brady  a.  The  Major,  Ac,  of  New  York. 

and  approved  by  the  defendants,  they  are  bound  to  pay  for  it, 
whether  there  was  a  valid  contract  or  not. 

This  ground  of  claim  we  think  is  all  that  arises  out  of  the  per- 
formance of  the  work,  or  the  acts  of  the  Common  Council  in  re- 
lation thereto ;  and  if  it  be  sound,  then  the  plaintiff  was  entitled 
to  payment,  either  at  the  contract  price  or  according  to  the  fair 
value  of  the  work. 

Before  noticing  further  this  general  ground  of  claim,  it  is 
proper  that  we  should  say,  that  we  concur  fully  with  the  referee 
in  his  conclusion,  that  the  contract  itself  was  illegal  and  void, 
and  that  the  plaintiff  could  not,  by  virtue  of  the  contract,  re- 
cover the  stipulated  price  for  rock  excavation. 

And  it  is  material  to  notice,  that  the  invalidity  of  the  con- 
tract results  from  the  want  of  power  to  make  a  contract  in  the 
manner  this  was  made,  for  the  purposes  for  which  it  was  made. 

It  was  entirely  competent  to  prescribe  in  the  charter  of  the 
city  the  mode  in  which,  and  in  which  alone,  contracts  should 
be  made.  When  the  powers  of  a  corporation  are  limited  in 
the  charter,  the  acts  of  its  officers  and  agents  beyond  the  scope 
of  those  powers,  do  not  bind  the  corporation.  And  when  the 
mode  in  which  the  powers  of  a  corporation  may  be  exercised 
is  especially  restricted,  the  officers  and  agents  may  not  bind 
the  corporation  in  any  other  manner.  As  Wells,  J.,  in  The 
Farmers'  Loan  &  Trust  Company  a.  Carroll  (5  Barb.  J?.,  649), 
says :  IC  Where  a  corporation  relies  upon  a  grant  of  power  from 
the  Legislature  to  do  an  act,  it  is  as  much  restricted  to  the  mode 
prescribed  by  the  statute  for  its  exercise,  as  to  the  thing  allowed 
to  be  done." 

Those  who  deal  with  a  corporation,  whose  mode  of  dealing  is 
prescribed  in  their  charter,  must  take  notice  of  such  prescription 
at  their  peril. 

In  this  case,  the  contract  in  question  was  not  given  to  the 
lowest  bidder. 

The  officers  of  the  corporation  did  not  take  proposals  from 
those  who  offered  to  perform  the  work,  in  a  form  in  which  it 
was  possible  to  determine  who  was  the  lowest  bidder. 

The  plaintiff  not  only  was  bound  to  know  this,  but  he  had  ac- 
tual knowledge  that  neither  the  invitation  for  bids,  nor  his  offer 
connected  therewith,  could  enable  any  one  to  say  who  was  the 
lowest  bidder. 
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The  case  is  not  one  in  which  all  the  proper  elements  have 
been  taken  into  view  in  considering  whose  bid  was  the  lowest, 
and  in  which  the  erroneous  determination,  by  which  the  work 
was  awarded  to  the  plaintiff,  resulted  from  unforeseen  circum 
stances,  developed  in  the  progress  of  the  work ;  as  where,  not 
withstanding  estimates  made  in  good  faith,  the  amounts  or 
quantities  were  found  more  or  less  than  the  estimates.  But  it  is 
a  case  in  which  the  great  bulk  of  the  work  was  laid  entirely 
out  of  view,  and  the  bids  tested  by  what  has  proved  a  small 
portion  of  the  labor  stipulated  for,  when  the  residue  of  the  work 
was  deliberately,  expressly,  and  designedly  excluded  from  com- 
parison. 

Not  only  was  the  statute  provision  of  the  charter  violated,  but 
the  general  ordinances  of  the  city  were  disregarded. 

We  feel  no  hesitation  concurring  that  a  contract,  so  made  in 
in  violation  of  the  charter  and  of  the  general  ordinances,  was 
illegal  and  void,  and  imposed  no  obligation  on  the  corporation 
of  any  kind  in  respect  to  its  stipulations,  whether  as  to  price  or 
other  terms  or  conditions  thereof. 

We  also  observe  on  the  subject  generally,  that  the  corpora- 
tion of  the  city,  in  the  matter  of  contracts  of  this  description 
are  acting  not  simply  as  an  individual  acts  in  respect  to  his 
private  interests,  nor  as  a  private  corporation  acts  in  relation  to 
its  property  or  concerns :  they  derive  no  property,  and  gain  no 
corporate  benefit  from  the  improvement  of  streets  or  other  pub- 
lic work. 

They  act  as  a  public  corporation .  in  discharge  of  duties,  and 
the  exercise  of  powers  which  they  hold  as  trusts  for  the  benefit, 
not  of  the  corporation  as  such,  but  for  the  citizens  at  large,  and 
for  the  public. 

Not  only  so :  they  are  trustees  and  agents  in  another  sense :  the 
exercise  of  their  powers  in  matters  such  as  are  included  in  this 
contract,  proceeds  upon  the  assumption  of  benefit  to  contiguous 
landowners,  to  be  secured  through  the  agency  of  the  corporation, 
not  at  their  own  cost,  but  at  the  landowners'  expense.  And  that 
agency  involves,  further,  the  creation  of  a  lien  upon  the  lands, 
and  the  enforcement  of  the  rights  of  the  landowners  bound  to 
contribute  as  between  themselves. 

So  that  the  defendants,  as  a  private  corporation,  may  be  said 
to  have  no  interest  in  the  subject,  but  to  act  throughout  as  trus- 
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tees  and  agents  of  the  public  and  the  landowners ;  and  to  be 
elothed  with  the  requisite  powers  only  for  the  benefit  of  such 
owners  and  the  public. 

Danger  of  abuses  under  such  circumstances  is  to  be  regarded 
as  the  reason  and  ground  of  the  restriction,  which  requires  that 
the  contracts  for  work,  &c,  shall  be  given  to  the  lowest  bidder; 
to  the  end  that  the  tax-payers,  or  those  charged  with  the  expenses, 
may  not  be  unjustly  or  unduly  burdened,  while  the  benefits  con- 
templated by  the  proposed  contracts  may  be  secured. 

The  question  then  recurs:  Are  the  defendants  liable  for 
work  done,  the  contract  therefor  being  illegal  and  void,  because 
entered  into  in  violation  of  the  charter  ?  And  this  question 
remains  to  be  discussed  in  two  aspects,  in  the  present  case. 
Are  they  liable  to  the  plaintiff,  as  upon  a  quantum  meruit, 
because  the  work  has  been  performed  and  is  accepted  f  And 
have  the  Common  Council  power  to  waive  the  original  de- 
fect in  the  plaintiff's  claim,  and  by  their  action  affirm  his  title 
to  recover,  so  as  to  give  him  a  right  of  action,  notwithstand- 
ing the  requirements  of  the  charter  have  not  been  complied 
with? 

The  answers  to  these  questions  seem  to  us  inevitable,  and  too 
obvious  to  allow  of  extended  discussion.  If  either  be  answered 
affirmatively,  the  restrictions  in  the  charter  become  practically 
null,  and  the  officers  and  agents,  through  whom  alone  the  cor- 
poration can  act,  may  disregard  the  statute,  and  in  practice  re- 
peal it.  This,  to  our  minds,  is  the  prominent  objection  to  the 
plaintiff's  claim ;  and  laying  out  of  view  every  other  objection 
above  suggested  to  the  recovery  in  this  case  (except  so  far  as 
they  are  connected  with  this  consideration),  it  seems  to  us  fatal 
to  the  plaintiff's  case. 

The  corporation  can  only  act  through  its  chosen  officers  and 
agents. 

If  they  not  only  may  pay  for  work  and  labor  actually  done 
without  a  compliance  with  the  statute  requisites,  but  are  legally 
bound  to  such  payment,  then  no  contract  is  necessary,  and  the 
restrictions  in  the  statute  are  a  dead  letter. 

If  they  may  dispense  with  a  contract,  then  and  then  only  can 
they  confirm  an  illegal  and  void  contract ;  and  then  also  by  an 
acceptance  of  the  work,  and  a  confirmation  of  the  contract  by 
resolution,  they  repeal  the  statute  pro  hoc  vice. 
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The  relation  which  the  corporation  and  its  officers  bear  to  the 
subject,  the  duties  they  owe  to  the  public,  and  those  upon 
whom  the  burden  is  to  fall,  and  the  nature  of  the  powers  they 
possess,  forbid  us  to  concede  any  such  force  to  their  acts.  By 
the  charter  the  power  is  limited ;  and  it  is  a  familiar  rule,  that 
corporations  can  only  bind  themselves  by  contracts  they  are  ex- 
pressly or  impliedly  authorized  to  make. 

It  may  sometimes  seem  a  hardship  upon  a  contractor  that  all 
compensation  for  work  done,  &c,  should  be  denied  him ;  but  it 
should  be  remembered  that  he,  no  less  than  the  officers  of  the 
corporation,  when  he  deals  in  a  matter  expressly  provided  for 
in  the  charter,  is  bound  to  see  to  it  that  the  charter  is  complied 
with.  If  he  neglect  this,  or  choose  to  take  the  hazard,  he  is  a 
mere  volunteer,  and  suffers  only  what  he  ought  to  have  antici- 
pated. If  the  statute  forbids  the  contract  which  he  has  made, 
he  knows  it,  or  ought  to  know,  before  he  places  his  money  or 
services  at  hazard. 

The  analogy  drawn  from  the  obligation  of  an  individual  to 
pay  for  work  which  he  accepts,  although  there  has  been  no  pre- 
vious contract  for  its  performance,  wholly  fails  to  reach  the 
present  case.  Here,  neither  the  officers  of  the  corporation  nor 
the  corporation,  by  any  of  the  agencies  through  which  they  act, 
have  any  power  to  create  the  obligation  to  pay  for  the  work, 
except  in  the  mode  which  is  expressly  prescribed  in  the  charter ; 
and  the  law  never  implies  ah  obligation  to  do  that  which  it  for- 
bids the  party  to  agree  to  do. 

And  for  the  like  reason,  the  defendants  cannot  be  treated  as 
ratifying  the  unauthorized  acts  of  its  agents.  The  difficulty  lies 
not  merely  in  the  want  of  original  power  in  the  agents  to  make 
the  contract^  but  in  the  want  of  power  in  the  corporation  it- 
self  to  make  the  contract  otherwise  than  in  the  mode  prescribed 
by  the  charter.  An  individual  having  power  to  make  a  contract, 
may  ratify  or  affirm  it,  when  made  by  one  who  without  authority 
assumes  to  be  his  agent ;  but  if  the  individual  have  himself  no 
such  power,  he  can  no  more  bind  himself,  retroactively,  to  its 
performance  by  affirmance  or  ratification,  than  he  could  have 
done  so  prospectively  in  the  first  instance.  The  power  to  ratify 
ex  vi  termini  implies  a  power  to  have  made  the  contract ;  and 
the  power  t0  ratify  in  a  particular  mode,  implies  the  power  to 
have  made  the  contract  in  that  manner. 
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An  express  resolution  directing  the  plaintiff  to  perform  the 
work  would  not  have  been  valid,  or  bound  the  defendants,  and 
a  resolution  in  any  terms  ratifying  what  is  done  by  the  officers 
of  the  corporation  in  violation  of  the  charter,  can  have  no  greater 
effect  (Boon  a.  The  City  of  Utica,  2  Barb.,  104 ;  Blood  a. 
Goodrich,  12  Wend.,  104 ;  Hodges  a.  The  City  of  Buffalo,  2  Den., 
113;  McCullough  a.  Moss,  5  lb.,  567.) 

We  have  considered  the  case  without  noticing  a  further  ground 
of  objection  to  the  invalidity  of  the  plaintiff's  contract,  and  what 
was  done  in  relation  thereto,  viz.,  that  the  general  ordinances  of 
the  city  were  violated  in  making  the  contract,  and  that  the  6ub 
sequent  acts  of  the  Common  Council  in  a  particular  case  cannot 
be  regarded  as  .giving  validity  to  an  act  in  violation  of  those 
ordinances,  and  that  those  ordinances  as  effectually  exclude  the 
idea  of  a  valid  ratification  of  what  was  illegally  done  as  if  they 
were  incorporated  in  the  charter.  In  placing  our  opinion  upon 
the  grounds  above  stated,  we  do  not  design  to  express  any  opinion 
upon  that  question. 

The  case  of  Rubs  a.  The  Mayor,  &c.  (December  Special  Term, 
1853),  and  also  the  cases  of  Smith  a.  The  Mayor,  &c.  (4  Sandf^ 
221),  and  Christopher  a.  The  Mayor,  &c.  (13  Barb.,  567),  may  be 
profitably  consulted  in  reference  to  the  whole  subject.* 

We  are  constrained  to  say  that  the  judgment  herein  must  be 
reversed,  and  a  new  trial  ordered.    Costs  to  abide  the  event    * 

Order  accordingly. 


LOWBEE  a.  THE  MAYOR,  &o.,  OF  NEW  YORK. 

Supreme  Court,  First  District ;  At  Chambers,  October,  1858. 

Supplementary   Proceedings.  —  Officer  of  Municipal  Coe- 

pobation. 

Public  moneys  raised  by  a  municipal  corporation  pursuant  to  law—*.  g.t  by  tax 
— for  purposes  of  government,  and  in  the  hands  of  its  fiscal  officer,  are  not  the 

*  See  also  Overseers  of  Norwich  a.  Overseers  of  Pharsalia,  15  JV.  Y.9R  (1 R  P* 
Smith),  841. 


NEW-YOKK.  249 

Lowber  a.  The  Mayor,  60.,  of  New  York. 

property  of  the  corporation,  or  a  debt  due  to  it  within  the  meaoing  of  section 
294  of  the  Code,  bo  as  to  entitle  a  judgment  creditor  of  the  corporation  to  an 
order  requiring  the  officer  to  pay  over  the  moneys  in  satisfaction  of  the  judg- 
ment , 
R  tern*,  that  section  294  is  not,  however,  inapplicable  to  the  case  of  a  judgment 
against  a  corporation. 

Motion  for  an  order  under  section  294  of  the  Code. 


The  plaintiff  having  obtained  judgment  against  the  defend- 
ants, issued  execution,  and  subsequently  obtained  an  order  under 
section  294  of  the  Code  for  the  examination  of  Mr.  Andrew  V. 
Stout,  the  chamberlain  of  the  city. 

Upon  the  examination,  Mr.  Stout  testified,  in  substance,  that 
'beheld, in  his  capacity  as  chamberlain  of  the  city,  moneys  of 
the  corporation  to  the  amount  of  about  $225,000,  which  were 
credited  by  him  to  the  account  of  the  city  treasury.  That  he 
kept  account  of  each  and  every  appropriation,  and  that  the 
funds  in  question  were  to  the  credit  of  the  city  treasury,  sub- 
ject to  the  draft  of  the  mayor,  comptroller,  and  clerk,  to  be 
drawn  in  behalf  of  any  appropriation,  by  act  of  the  Legisla- 
ture, in  the  annual  tax  law,  to  the  extent  of  such  appropriation. 
The  only  moneys  of  the  city  in  his  hands  not  subject  to  such 
appropriations,  were  moneys  credited  to  the  commissioners  of 
the  sinking  fund.  That  the  amount  of  unpaid  or  unexpended 
appropriation  was  then  greater  than  the  balance  in  his  hands. 
That  the  balance  in  his  hands  arose  from  the  issue  of  revenue 
bonds  in  anticipation  of  the  tax  of  1858,  and  from  moneys  re- 
ceived this  year  from  the  collection  of  taxes. 

The  plaintiff  now  applied  for  an  order  that  Mr.  Stout  pay  to 
the  sheriff  the  amount  of  the  judgment  in  satisfaction  thereof. 

&  P.  CowUs  and  J.  M.  Bwrbowr,  for  the  applicant. 
J.  £.  Whiting  and  «/.  W.  Edmonds,  for  Mr.  Stout. 
R.  Busteed)  for  the  corporation. 

Ikgbaham,  J. — The  plaintiff  having  recovered  a  judgment 
against  the  defendants  for  land  which  he  agreed  to  sell  them, 
issued  an  execution  to  the  sheriff. 

While  such  execution  was  in  the  hands  of  the  sheriff,  he  has 
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applied  to  me  under  section  294  of  the  Code,  upon  an  affidavit 
stating,  among  other  things,  the  recovery  of  the  judgment  and 
issuing  of  execution ;  and  that  Mr.  Stout,  the  chamberlain  of  the 
city,  has  money  in  his  hands  belonging  to,  and  the  property  of 
the  defendants,  to  an  amount  exceeding  $200,000,  and  asked  for 
an  order  directing  the  chamberlain  to  pay  such  money  to  the 
sheriff,  in  discharge  of  the  judgment 

It  is  objected,  on  the  part  of  the  chamberlain,  that  such  a  pro- 
ceeding cannot  be  taken  against  a  debtor  of  a  corporation. 

I  had  occasion  to  examine  this  question  in  Curtis  a.  Harrison 
(12  How.  Pr.  H.j  359),  some  time  eince,  and  came  to  the  con- 
clusion that,  although  "  the  292d  section  was  not  applicable  to 
corporations  as  debtors,  still  this  section  might  be  resorted  to  for 
the  purpose  of  reaching  property  in  the  hands  of  third  persons,  * 
belonging  to  a  corporation  against  which  an  execution  had  been 
issued  to  the  sheriff."  I  refer  to  the  opinion  in  that  cause  for 
the  reasons  on  which  that  decision  was  based.  The  case  of  Sher- 
wood a.  The  Buffalo  and  New  York  Central  Railroad  Company 
(12  Sow.  Pr.  i?.,  136),  holding  the  reverse  of  that  proposition, 
was  not  then  published.  By  that  decision  of  the  general  term 
of  another  district,  it  is  held  that  the  294th  section  is  merely  aux- 
iliary to  the  proceeding  under  the  292d  section ;  and  as  the  latter 
section  cannot  be  resorted  to  against  a  corporation,  the  same  rule 
must  govern  as  to  the  294th  section. 

The  reasons  given  for  this  decision  are  two : 

First,  That  the  294th  section  may  be  conducted  without 
notice  to  the  debtor;  and,  second,  That  if  so  conducted,  the 
section  would  open  the  door  to  injustice  and  fraud,  by  enabling 
a  creditor  to  get  payment  for  a  judgment  which  the  debtor  had 
previously  paid. 

The  simple  answer  to  both  these  objections  is,  that  the  jus- 
tice may  require  notice  to-  be  given  to  the  debtor  before  any 
order  is  made,  and  under  section  294.  The  examination  of  the 
debtor  under  the  292d  section  would  be  no  obstacle  to  the  per- 
petration of  a  similar  fraud,  if,  as  is  stated,  after  such  examina- 
tion proceedings  may  be  instituted  under  the  294th  section, 
without  notice  to  the  debtors,  because  in  such  a  case  the  ex- 
amination would  not  be  brought  to  the  knowledge  of  the 
magistrate. 

I  can  see  no  reason  to  change  the  opinion  heretofore  expressed, 
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that  this  section  may  be  applied  to  the  case  of  corporations,  as 
well  as  of  individuals.  It  affords  an  easy  and  not  expensive 
mode  of  reaching  the  means  of  paying  an  execution,  which  can 
as  readily  be  used  against  a  corporation  as  an  individual;  and 
there  is  no  more  reason  to  anticipate  fraud  in  the  one  case  than 
in  the  other. 

The  judge  may  require  notice  to  be  given  to  the  judgment 
debtor,  whether  a  corporation  or  individual  (and  such  is,  I  un- 
derstand, the  invariable  practice  in  this  district),  and  the  debtor 
will  then  be  as  amply  protected  as  he  conld  be  on  a  personal 
examination.  There  is  no  reason  why  a  corporation  that  will 
not  pay  a  just  claim,  should  be  treated  with  any  more  leniency 
in  enforcing  laws  than  an  individual. 

I  feel,  however,  some  hesitation  in  adhering  to  these  views 
against  the  opinion  before  referred  to  of  the  general  term  of  the 
eighth  district,  and  am  relieved  from  disposing  of  the  case  on  this 
point  by  the  views  I  entertain  of  the  other  questions  in  the 
motion. 

This  section  only  applies  to  a  person  having  property  of  the 
judgment  debtor,  or  who  is  indebted  to  him,  &c. 

And  the  297th  section  only  allows  the  judge  to  order  the 
property  of  the  judgment  debtor,  in  the  hands  of  himself  or 
another  person,  to  be  applied  to  the  satisfaction  of  the  judgtnent. 

It  becomes  necessary,  therefore,  to  inquire  how  far  the  ex- 
amination of  Mr.  Stout  discloses  that  he  holds  ajiy  property  be- 
longing to  the  defendants.  The  importance  of  this  inquiry  must 
be  apparent  to  any  one  conversant  with  the  vast  interests  of  the 
government  of  this  city;  and  I  hesitate  about  expressing  opinions 
in  regard  to  it,  arising  as  it  does  on  this  proceeding,  which  is  not 
calculated  to  allow  that  thorough  argument  and  examination 
which  could  be  given  to  it  in  a  different  form  of  proceed- 
ing. As,  however,  the  decision  of  this  application  must  rest 
npon  the  decision  of  this  question,  I  see  no  way  to  avoid  it. 

In  the  case  of  Baily  a.  The  Mayor,  &c,  of  New  York  (6  HiU^ 
531),  Chief- Justice  Nelson  notices  the  distinction  between  the 
private  rights,  liabilities,  and  duties  of  a  municipal  corporation, 
and  the  powers  and  duties  conferred  and  exercised  for  the  pub- 
lic benefit. 

For  the  one  they  are  held  responsible  as  individuals  or  pri- 
vate corporations ;  in  the  discharge  of  the  other,  they  are  to 
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be  considered  as  having  received  the  grant  in  a  public  or  muni- 
cipal character. 

The  same  distinction  must  exist  as  to  its  liability,  and  as  to 
the  property  in  the  charge  of  the  officers.  The  private  property 
of  the  corporation  is  undoubtedly  liable  for  its  debts,  and  such 
liability  may  be  enforced  in  the  ordinary  mode  of  collecting 
debts.  But  the  question  is  a  very  different  one  when  it  is  in- 
quired if  the  property  belonging  to  the  public,  and  held  by  the 
municipal  authorities  for  public  purposes,  can  be  applied  to  the 
payment  of  such  liabilities. 

The  examination  of  the  chamberlain  shows  that  the  moneys 
in  his  hands  are  the  proceeds  of  bonds  issued  in  anticipation  of 
taxes,  in  part,  and  also  of  moneys  collected  for  the  taxes  of  the 
year ;  and  that  he  has  no  other  property  in  his  possession  be- 
longing to  the  city.  I  have  no  hesitation  in  the  conclusion  that 
money  collected  by  tax  is  not  the  property  of  the  defendants, 
and  does  not  come  within  the  terms  used  in  this  action.  The 
tax  law  gives  authority  to  raise  by  tax  a  specific  amount,  not  for 
their  purposes  as  a  corporation,  but  to  be  applied  to  the  ne- 
cessary expenses  in  the  government  of  this  city,  and  which 
moneys  the  Legislature  would  have  been  compelled  to  raise 
and  disburse  if  they  had  not  delegated  that  power  to  another 
body. 

In  no  sense  is  the  money  so  to  be  raised  made  the  property 
of  the  defendants.  It  still  remains  the  property  of  the  people, 
to  be  applied  to  the  specific  objects  for  which  it  is  appropriated, 
and  guarded  by  the  strictest  provisions  of  law,  even  so  far  as  to 
inflict  punishment  for  any  appropriation  of  those  funds  tq  the 
objects  of  the  corporation  different  from  those  which  the  Legis- 
lature have  designated. 

These  views  have  been  heretofore  expressed  by  me  in  the  case 
of  Green  a.  The  Mayor,  Ac,  of  New  York  (5  AiboUs*  Pr.  B^ 
104),  and  were  adopted  in  that  case  in  (5  /£.,  268). 

In  that  case,  it  is  true,  the  question  arose  upon  demurrer  as  a 
matter  of  defence  to  a  recovery ;  while  here  the  plaintiff  is  a 
judgment  creditor.  But  I  do  not  see  that  the  objections  to  an 
application,  or  rather  a  misapplication,  of  the  public  funds  are 
at  all  weakened  by  that  fact 

If  the  defendants  had  no  authority  to  use  the  funds  so  col- 
lected by  tax  to  pay  the  debt  before  judgment,  they  had  no 
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authority  to  use  it  for  that  purpose  after  judgment ;  and  if  the 
law  does  not  vest  in  the  defendants  a  title  to  the  property,  so 
that  they  could  use  it  for  this  purpose,  I  know  of  no  law  or  rule 
which  would  justify  the  court  to  do  by  an  order  what  the  Legis- 
lature had  expressly  prohibited. 

I  should  very  rnuch  doubt  if  any  property  obtained  by  tax- 
ation, whether  the  same  was  in  money  or  in  other  property,  can 
he  taken  by  execution  against  the  corporation  of  New  York, 
when  such  property  either  has  been,  or  by  law  is  directed  to  be 
applied  to  public  purposes.  It  is  not  the  property  of  the  corpo- 
ration, but  is  held  by  them  for  the  public  use,  and  the  remedy 
to  enforce  claims  against  them  by  judgment  can  only  be  exer- 
cised against  property  acquired  from  some  other  source  than  by 
taxation. 

The  claim  can  be  adjusted  by  a  judgment,  and  if  they  own 
any  property  in  their  own  right,  by  execution  against  such  prop-  . 
erty;  but  beyond  that,  it  seems  to  me,  the  remedy  must  be 
through  the  legislative  power  in  authorizing  taxation,  and  the 
power  of  the  courts  to  compel  a  performance  of  the  duties  so 
conferred  by  the  Legislature. 

Any  other  rule  would  be  subversive  of  the  whole  govern-, 
ment  of  the  city.  If  the  money  raised  by  tax  for  the  public 
purposes  of  the  city  can  be  diverted  against  the  provisions  of 
law  to  the  payment  of  judgments  recovered  upon  other  claims 
against  the  city  in  one  instance,  it  can  be  done  to  an  unlimited 
amount,  and  the  moneys  provided  for  the  support  of  the  poor, 
the  pay  of  the  police,  the  holding  of  elections,  the  payment  of 
the  public  debt,  or  other  purposes,  be  all  consumed  in  the  pay- 
ment of  judgments. 

Such  a  course  would  render  it  impossible  to  conduct  the  gov- 
ernment of  the  city ;  and  it  was  to  guard  against  such  diversions 
of  the  money  raised  by  taxes,  that  the  Legislature  has,  from  , 
year  to  year,  added  restriction  to  restriction  as  to  the  expenditure 
of  such  morueyB. 

It  is  said  that  there  are  unexpended  balances  of  former  years 
that  might  be  applied  to  the  payment  of  this  debt.  It  is  not 
material  now  to  examine  this  question,  because  the  examination 
of  Mr.  Stout  shows  that  he  has  no  money  in  his  hands,  except 
the  proceeds  of  this  year's  tax.  Wherever  such  balances  may 
be,  they  are  not  in  his  possession. 
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It  is  also  said  that  those  restrictions  are  only  upon  officers  of 
the  city,  and  do  not  prevent  the  court  from  ordering  the  appli- 
cation of  the  money  to  this  purpose. 

If  the  court  could,  with  any  propriety,  order  an  officer  of  the 
city  government  to  do  an  act  forbidden  by  law  (which  I  do  not 
in  any  degree  assent  to),  still  such  an  order  would  be  so  directly 
against  public  policy  and  the  welfare  of  the  community,  that  I 
should  not  feel  justified  in  making  it 

There  is  also  another  and  more  conclusive  reason,  which  was 
not  adverted  to  on  the  argument,  why  the  moneys  raised  by  tax- 
ation are  not  subject  to  be  applied  as  asked  for  by  the  plaintiff. 
It  is,  that  it  was  not  provided  by  the  corporation,  but  was  raised 
by  the  supervisors  of  the  city  and  county :  part  of  it  for  city 
purposes,  and  part  of  it  for  county  purposes.  Nothing  in  the 
act  gives  it  to  the  corporation,  or  places  it  at  their  disposal,  bat 
directs  the  supervisors  to  raise  it,  and  then  directs  its  application 
to  specific  purposes.  I  see  in  the  act  nothing  to  make  it  the 
property  of  the  corporation,  which  is  the  defendant  here,  and  if 
not,  the  moneys  so  raised  are  in  no  way  applicable  to  the  pay- 
ment of  the  debts  of  the  corporation,  except  in  the  mode  pointed 
out  in  the  statute. 

The  examination  which  I  have  given  to  this  question  has  been 
limited  only  to  that  portion  of  it  which  relates  to  the  right  of 
the  plaintiff  to  have  the  moneys  in  the  hands  of  the  chamber- 
lain applied  to  the  payment  of  his  judgment;  but  it  opens  an 
inquiry  of  great  importance  to  the  future  welfare  of  the  city 
government,  as  well  as  involving  the  rights  of  judgment  creditors, 
as  to  the  mode  of  enforcing  their  judgments,  which  must  ere 
long  receive  a  far  more  extended  examination.  Some  provisions 
of  law  are  evidently  required  for  the  payment  of  jhe  creditors 
in  such  cases. 

The  difficulty  might  be  remedied  by  authorizing,  in  such 
cases,  the  amounts  to  be  raised  by  tax  at  the  succeeding  year, 
and  staying,  in  the  mean  time,  execution  upon  the  judgments. 
The  remedy,  however,  is  with  the  legislature ;  the  courts  can 
only  execute  the  law  as  it  is. 

The  application  for  an  order  against  the  chamberlain  must 
be  denied. 
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New  York  Superior  (hurt;  General  Term,  October ',  1858. 

Costs. — Assignee  pending  the  Action. — Trustee  of  an  Ex- 
press Trust. 

Where  a  cause  of  action  becomes,  by  assignment  or  otherwise  pending  an  action, 
the  property  of  a  person  not  a  party  to  the  action,  the  test  of  such  person's 
liability  for  cost*  under  section  821  of  the  Code  is,  Would  he  have  been  liable 
if  he  had  brought  the  action  I 

Pending  the  action,  a  person  became  assignee  of  the  interest  of  one  of  the  plain 
tiffs  in  the  cause  of  action,  by  an  assignment,  the  object  of  which  was  to  in* 
demoify  him,  the  assignee,  from  all  loss  by  reason  of  having  indorsed  and  guarv 
sotted  the  notes  and  other  obligations  of  such  plaintiff! 

Held,  that  he  was  the  trustee  of  an  express  trust,  within  the  meaning  of 
section  817;  And  there  having  been  no  mismanagement  or  bad  faith  on  his  part, 
he  was  not  liable  for  the  costs. 

Appeal  from  an  order  directing  an  attachment  to  issue  against 
0.  S.  Williams  and  H.  Q.  Everett,  to  collect  the  costs  of  the  de- 
'  fendants,  adjudged  to  be  paid  to  them  upon  a  dismissal  of  the 
complaint 

The  action  was  commenced  by  three  plaintiffi,  Conger,  Barker, 
and  Radcliff,  on  the  26th  of  April,  1854,  on  a  demand  belong- 
ing to  the  plaintiffs,  in  the  proportions  of  one  fourth  to  Conger, 
one  half  to  Barker,  and  one  fourth  to  Radcliff. 

The  appellants,  Williams  and  Everett,  being  liable  to  other 
persons  as  sureties  for  Barker,  they  took  from  him  in  June, 
1855,  the  following  assignment,  as  security  against  incurring 
any  loss  by  reason  of  having  become  such  sureties  for  him: 

tt  For  value  received,  I  hereby  sell,  assign,  and  transfer  to 
Hiram  G.  Everett  and  O.  S.  Williams  all  judgments,  notes,  ac- 
counts, deeds,  demands,  claims,  actions,  and  causes  of  action  of 
every  kind  and  description  whatsoever,  which  I  have,  hold,  or 
claim  an  interest  in,  wheresoever  and  against  whomsoever  the 
same  may  be,  and  with  full  power  and  authority  to  enforce  and 
collect  the  same  as  fully  as  I  can  do. 
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"  The  object  and  intent  of  this  transfer  is  to  secure,  indem- 
nify, and  save  harmless  the  said  assignees  from  all  loss,  costs, 
damage,  and  expense  by  reason  of  their  having  signed,  indorsed, 
guaranteed,  or  in  any  manner  become  liable  to  pay  any  notes, 
bonds,  obligations,  or  other  paper  on  my  account  or  for  my 
benefit;  and, 

"  First.  They  are  to  apply  the  proceeds  of  this  transfer,  so 
fast  as  the  same  can  be  realized,  in  payment  of  Buch  notes,  bonds, 
obligations,  and  other  paper ;  and, 

"  Second.  They  are  to  apply  any  surplus  that  remains  there- 
from to  the  payment  of  any  judgments  which  may  be  docketed 
against  me,  and  in  the  order  in  which  the  same  are  docketed. 

"  Witness  my  hand  and  seal,  this  25th  day  of  June,  1855. 

"  In  presence  of  L.  Barker.    [l.s.] 

Joseph  Avery." 

This  assignment  was  made  25th  June,  1855,  while  this  action 
was  pending ;  but  the  assignees  did  not  hear  of  the  action  till 
February,  1856,  when  they  immediately,  notified  the  defendants' 
attorney  of  their  right,  and  claimed  to  have  Barker's  share  of 
any  resulting  proceeds  of  the  action.  The  notice  was  as  fol- 
lows:        x 

Title  of  the  Cause.' 

Take  notice,  that  we  the  undersigned,  by  notice  of  an 
assignment  from  Lester  Barker,  are  the  ownere  of  the  interest 
which  he  has  held  in  the  matters  in  question  in  the  above  enti- 
tled action,  being  one  half  of  the  claim,  and  the  amount  re- 
covered and  to  be  recovered  thereon ;  and  that  in  the  event  of 
any  settlement  of,  or  final  recovery  in  said  action  by  the  plain- 
tiffe,  one  half  of  the  amount  found  due  to  the  plaintiffs  is  to  be 
paid  to  us,  or  our  attorney,  and  not  to  the  plaintiffs. 

O.   S.   WlLLIAUB. 

H.  G.  Everett. 

Cloton,  Oneida  county,  Y.  T.,  February  20,  1866. 

To  Thomas  M.  Hobth,  Esq.,  defendants'  attorney. 

They  did  not,  however,  interfere  with  the  conduct  of  the  action, 
but  Conger,  Barker,  and  RadclifF,  at  all  times,  both  before  and 
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after  the  assignment,  carried  on  this  action,  employing  attorneys 
and  counsel  at  their  own  expense,  and  without  consulting  Wil- 
liams and  Everett,  and  the  latter  persons  never  meddled  with 
the  litigation  in  any  way.  The  plaintiffs  once  obtained  a  ver- 
dict for  $700,  but  a  new  trial  was  ordered,  and  the  suit  resulted 
in  a  judgment  against  them  for  costs  to  the  amount  of  $449.40. 

The  defendants9  attorney  docketed  that  judgment,  and  issued 
executions  to  New  York,  where  Conger  resided,  and  to  Dutchess 
county,  where  Radcliff  resided ;  but  not  to  Oneida  county,  where 
Barker  resided.  He  then  wrote  Williams  and  Everett,  by  mail, 
requesting  payment ;  and  personally  demanded  payment  of  Wil- 
liams, but  not  of  Everett. 

Williams  and  Everett  never  collected  or  realized  any  thing 
by  virtue  of  the  assignment,  out  of  any  of  the  matters  assigned. 

The  judge  at  chambers  ordered  that  an  attachment  issue 
against  them  to  collect  the  amount  of  the  judgment 

From  this  order  they  appealed  to  the  general  term. 

Charles  Tracy ^  for  the  appellants. 
Thomas  M.  Norths  for  the  respondent. 

By  the  Court.* — Hoffman,  J. — Section  321  of  the  Code 
provides,  that  in  actions  in  which  the  cause  of  action  shall,  by 
assignment  after  the  commencement  of  the  action,  or  in  any 
other  manner,  become  the  property  of  a  person  not  a  party  to 
the  action,  such  person  shall  be  liable  for  the  costs,  in  the  same 
manner  as  if  he  were  a  party,  and  payment  thereof  may  be  en- 
forced by  attachment. 

The  liability  then  of  any  one  who  acquires  the  property  ia 
the  subject  of  the  action,  after  its  commencement,  cannot  be 
greater  than  if  he  were  the  original  party  who  instituted  the 
suit  Section  317  is  then  applicable.  We  are  to  determine 
whether,  had  these  parties  brought  the  action,  they  would  have 
been  liable  for  costs. 

That  section  provides,  among  other  things,  that  when  an  ac- 
tion is  prosecuted  or  defended  by  a  trustee  of  an  express  trust, 
costs  are  to  be  chargeable  only  upon  the  estate  or  fund  repre- 
sented ;  unless  the  court  shall  direct  the  same  to  be  paid  by  the 

*  Present,  Hokfman,  Slosson,  Woodruff,  and  Pikrrepont,  JJ. 
Vou  VIL-17 
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plaintiff  or  defendant  personally,  for  mismanagement  or  bad 
faith  in  such  action  or  defence. 

If  these  parties  are  trustees  of  an  express  trust,  they  cannot 
be  liable,  unless  the  court  had  decided  that  they  had  been  guilty 
of  mismanagement  or  bad  faith,  which  has  not  been  deter- 
mined. 

It  was  held  in  Cunningham  a.  McGregor  (5  Duer,  648),  that 
an  assignee  in  trust  to  pay  creditors,  was  a  trustee  of  an  express 
trust,  and  could  not  be  charged  personally,  except  upon  the 
ground  of  mismanagement  or  bad  faith,  which  was  not  there 
shown.  The  terms  of  the  assignment  do  not  appear  in  the 
report 

In  the  present  case,  the  trust'  is  primarily  to  pay  all  notes, 
bonds,  or  debts  which  Williams  and  Everett  are  bound  to  pay 
for  the  assignor,  or  have  guaranteed.  This  creates  a  trust  in 
favor  of  the  holders  of  all  such  secured  paper,  which  they  could 
enforce.    (4  Johns.  Ch.  R.,  136.) 

There,  perhaps,  may  be  a  case  in  which  the  provisions  of  an 
assignment,  though  enuring  for  the  benefit  of  others,  render  the 
subject  of  the  action  so  fully  the  property  of  the  assignee,  as  to 
bring  the  case  within  section  321.  It  is  sufficient  to  say,  that 
the  present  is  not  one  of  that  character. 

We  think  the  order  was  erroneous,  and  must  be  reversed,  but 
without  costs.  It  is  needless  to  discuss  the  other  objections  taken 
by  the  counsel  of  the  appellants. 
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HIGBY  a.  THE  NEW  YORK  &  HARLEM  R.  R.  CO. 
Kew  York  Superior  Court;   Oeneral  Term,  October,  1858. 
Evidence. — Payment. — Receipt. 

Receiving  the  note  of  an  agent  in  settlement  by  him  of  his  principal's  indebted- 
new  is  not  in  itself  payment,  even  though  the  agent  was  at  the  time  largely 
indebted  to  the  principal,  and  had  charged  the  principal,  on  account  of  that 
indebtedness,  with  the  amount  of  the  note. 

To  make  the  receipt  of  such  note  operate  as  payment,  the  principal  must  show 
that  there  was  an  agreement  to  take  it  as  actual  payment 

A  receipt  in  full  for  the  debt,  given  on  the  delivery  of  the  note,  is  not  sufficient  to 
establish  such  an  agreement.    It  is  only  prima  facie  evidence  of  such  agreement. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

Stewart  &  Baylies,  the  plaintiff's  assignors,  contracted  with 
the  defendants  to  grade  the  track  of  their  road  at  certain  prices, 
payable  monthly,  upon  the  estimate  of  the  engineer.  Nine  es- 
timates had  been  paid  at  the  offices  of  R.  &  G.  L.  Schuyler, which 
offices  were  hired  by  the  Messrs.  Schuyler,  and  the  defendants 
were  charged  with  a  portion  of  the  rent,  and  had  their  office  in 
one  of  the  rooms  thus  hired.  The  office  of  G.  L.  Schuyler,  as 
President  of  the  Harlem  Company,  was  in  the  same  office. 

Stewart  &  Baylies,  having  completed  the  work  upon  Esti- 
mate No.  10,  presented  said  estimate  at  the  office  for  payment, 
where  the  estimates  were  uniformly  paid.  The  cashier  of  R.  & 
G.  L.  Schuyler  told  Mr.  Baylies  that  there  was  not  money 
enough  on  hand  to  pay  the  full  amount,  and  proposed  to  pay 
$3186.70  in  cash,  and  to  give  the  note  of  R.  &  G.  Schuyler  at 
thirty  days  for  the  balance,  which  was  $3500.  Mr.  Baylies  said 
that  if  the  company  had  not  the  money  he  would  take  a  note 
for  the  balance,  with  interest  added.  The  note  was  given,  and  at 
the  foot  of  the  Estimate  No.  10  the  following  receipt  was  given : 

"Received,  $ew  York,  June  27,  1854,  from  George  L. 
Schuyler,  President  N.  Y.  &  Harlem  R.  R.  Company,  sixty-six 
hundred  and  eighty-six  dollars  and  seventy  cents.  For  Esti- 
mate No.  10,  June  20,  1854.  Double  Track  from  Allen's 
Bridge  to  White  Plains. 

"  $6686.70.  (Signed)  Stewart  &  Baylies." 
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The  note  was  protested  and  has  not  been  paid,  and  the  plain- 
tiffs offered  to  surrender  it  to  the  defendants.  This  action  was 
brought  to  recover  the  unpaid  balance  of  the  estimate.  The  de- 
fendants insisted  that  it  was  paid  by  the  note,  and  showed  that  at 
the  date  of  the  note  the  Messrs.  Schuyler  were  indebted  to  the 
company  upwards  of  $200,000,  and  that  they  charged  the  com- 
pany with  the  whole  amount  of  the  said  receipt. 

The  cause  was  tried  before  a  referee,  and  judgment  entered 
on  his  report  for  the  plaintiff,  and  the  defendants  appealed  to 
the  general  term. 

(7.  W.  Sandfordy  for  the  appellants. 
Sandford  <&  JSmerton,  for  the  respondent 

By  the  Coubt.* — Pierrepont,  J. — Stewart  &  Baylies  having 
done  their  work,  the  amount  claimed  in  Estimate  No.  10  was 
due.  It  has  not  been  paid  in  money,  nor  has  it  been  released 
by  Bfij  formal  instrument.  The  defendants  have  received  the 
consideration  upon  which  this  action  is  founded,  and  for  it  they 
have  paid  nothing.  The  fact  that  Schuyler  charged  the  Com- 
pany with  this  note  makes  no  difference  in  the  present  case ;  he 
was  their  debtor  to  a  large  amount  at  the  time,  and  they  parted 
with  no  new  consideration  in  consequence  of  such  charge. 

To'  make  the  receipt  of  Schuyler's  note  operate  as  payment 
pro  tanto,  it  was  necessary  for  the  defendants  to  show  an  agree- 
ment to  take  it  as  actual  payment. 

Merely  taking  it  and  giving  a  receipt  in  full  is  not  alone  suf- 
ficient to  establish  such  agreement.  (Toby  a.  Barber,  5  J.  J?., 
70 ;  Johnson  a.  Weed,  9  Ib.y  310 ;  Noel  a.  Murray,  3  Kern.^ 
168.)  The  facts,  therefore,  are  correctly  found  by  the  referee, 
and  he  has  drawn  therefrom  a  just  conclusion  of  law. 

The  receipt  given  did  not  preclude  an  inquiry  into  the  agree- 
ment actually  made,  in  respect  to  the  terms  on  which  the  note 
was  taken,  and  it  follows  that  what  Vandervent  said  at  the  time 
on  that  point  was  competent  evidence.  (Johnson  a.  Weed,  supra) 
The  terms  of  the  agreement,  if  one  was  made,  are  to  be  deter- 
mined upon  a  just  consideration  of  what  the  parties  to  the  trans- 
action said  at  that  time.  There  was  no  error  in  the  admission 
of  the  evidence. 

Judgment  must  be  affirmed,  with  costs. 

*  Present!  Boswobth,  0.  J.,  Hoffman  and  Prauromr,  JJ. 
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New  York  Superior  Court;  Special  Term^  September^  1858. 

Conflicting  Claims  between  Co-plaintiffs  or  Co-defendants. 

A  stockholder  whose  scrip  has  been  stolen  may  maintain  against  the  corporation 
and  a  person  who  holds  the  stolen  scrip,  an  action  to  establish  his  right  to  it 

The  provision  of  section  274 — that  the  judgment  may  determine  the  rights  of  the 
parties  on  each  side  between  themselves — is  to  be  taken  in  connection  with  that 
of  section  118,  that  any  person  may  be  made  a  defendant  who  has,  or  claims, 
an  interest  in  the  controv  rsy,  adverse  to  the  plaintiff  or  who  is  a  necessary 
party  to  a  complete  determination  of  the  questions  involved  therein ;  and  it  is 
only  in  those  cases  and  in  the  manner  in  which  the  conflicting  claims  of  co- 
defendants  could  be  settled  in  the  taction,  according  to  the  practice  of  the 
Court  of  Chancery,  that  they  can  be  settled  under  the  Code. 

In  what  eases  this  can  be  done,  considered. 

Application  for  an  injunction. 

The  action  was  against  Wells,  Fargo  &  Company,  and  one 
Smith,  the  holder  of  a  certificate  of  certain  stock  in  that  com- 
pany, of  which  plaintiff  claimed  to  be  the  true  owner. 

Hoffman,  J. — The  case  made  is,  that  the  plaintiff  was  owner 
of  a  certificate  declaring  him  entitled  to  ten  shares* in  the  stock 
of  the  company,  an  organized  association,  and  in  6ome  respects 
a  corporation,  under  the  name  of  Wells,  Fargo  &  Co. ;  that 
6iich  certificate,,  with  a  power  in  blank,  was  stolen  from  him ; 
that  the  holder  had  obtained  another  upon  surrender  of  that 
purloined  from  the  company,  which  had  come  to  the  hands  of 
the  defendant  Smith ;  that  he  was  demanding  the  dividends, 
and  threatened  to  sell  his  certificate.  An  injunction  is  sought 
against  ^  the.  company  from  allowing  any  further  transfer,  or 
from  paying  the  dividends  to  Smith. 

The  complairtf  seeks  to  compel .  the  company  to  replace  the 
plaintiff  on  its  books  as  a  stockholder,  to  issue  a  fresh  certificate 
to  him,  and  pay  him  the  dividends.  Eelief  is  sought  against 
Smith,  to  compel  him  to  surrender  his  certificate,  and  an  in- 
junction to  restrain  him  from  receiving  the  dividends ;  and  also 
from  further  prosecuting  an  action  which  he  has  commenced 
in  this  court  against  the  company. 

1st  Smith,  as  assignee  or  holder  of  the  stolen  certificate  and 
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potfer,  has  no  demand  which  he  can  sustain  in  opposition  to 
the  plaintiff.  He  could  acquire  no  better  right  than  the  tbief 
possessed.  The  company,  with  knowledge  of  the  facts,  could 
not  be  compelled  to  recognize  him  as  a  stockholder.  Perhaps 
the  plaintiff  could  compel  the  surrender  of  the  stolen  certificate. 
(New  Haven  R.  B.  Co.  a.  Schuyler  and  324  defendants,  Court 
of  Appeals,  7  Abbotts'  Pr.  2?.,  41.)  I  do  not  see  at  present  an 
objection  to  the  action  being  against  Smith  and  the  company,  to 
attain  all  the  relief  sought.  I  apprehend,  that  under  the  prin- 
ciples of  the  case  referred  to,  and  other  authorities,  the  holders 
of  the  genuine  stock  of  the  New  Haven  Company,  or  some  on 
behalf  of  all,  could  have  sued  the  directors,  with  the  alleged 
holders  of  fictitious  stock,  and  attained  the  same  object 

Therefore,  the  injunction  as  absolutely  granted,  seems  to  me 
right,  the  theory  of  the  case  being,  that  the  plaintiff  and  Smith 
equally  claimed  the  right  to  the  particular  stock. 

2d.  But  Smith  brought  an  action  against  the  company  he- 
fore  the  present  suit  was  commenced.  And  there  is  an  order  to 
show  cause  now  before  me,  why  he  should  not  be  restrained 
from  prosecuting  this  action. .  Although  his  complaint  is  strictly 
framed  upon  the  ground  of  an  actual  and  exclusive  ownership 
of  the  identical  stock  in  question ;  yet  he  may,  perhaps,  make 
a  case  undef  it  of  a  claim  upon  the  company  by  reason  of  a  rep- 
resentation of  the  validity  of  the  certificate,  upon  the  faith  of 
which  he  paid  his  money,  when  he  exhibited  the  new  certifi- 
cate. Now  a  claim  of  this  nature  is  perfectly  consistent  with 
the  establishment  of  the  plaintiff's  claim  to  have  the  stock  re- 
placed. It  will  subject  the  company  to  a  loss  in  damages,  and 
I  assume  that  the  corporation  may  make  itself  so  responsible. 
(Davis  a.  The  Bank  of  England,  4  Bing.\  383.)  Whether 
what  is  sworn  to  have  taken  place  here  will  suffice,  is  another 
question. 

It  is  strenuously  pressed  by  the  plaintiff's  counsel,  that  per 
feet  relief  can  be  given  to  all  parties,  and  every  claim  adjudi- 
cated under  section  274  of  the  Code  in  his  action,  and  that 
the  defendant  Smith  ought  to  be  compelled  to  -litigate  in  this 
suit.    The  counsel  of  the  company  unites  in  this  view. 

The  clause  of  section  274  referred  to  is,  that  the  judgment 
may  determine  the  ultimate  rights  of  the  parties  on  each  side, 
as  between  themselves. 
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It  should  be  read  in  connection  with  section  118,  pro- 
viding that  any  pereon  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy,  adverse  to  the  plaintiff; 
or  who  is  a  necessary  party  to  a  complete  determination  or  set- 
tlement of  the  questions  involved  therein. 

Both  these  provisions  are  taken  from  the  practice  in  chancery, 
and  intended,  I  think,  to  adopt  and  be  governed  by  its  rules. 
But  it  will  be  found,  I  think,  that  it  is  by  no  means  a  necessary 
conclusion,  that  because  parties  are  properly  made  defendants, 
a  judgment  between  themselves  njay  be  had. 

The  clause  of  section  274  in  question  has  not,  that  1 
am  aware  of,  received  any  explicit  and  authoritative  con- 
struction. 

The  remarks  of  Justice  Harris  in  Norbury  a.  Seely  (4  How. 
Pr.R.)  73),  of  Justice  Mitchell  in  The  Savings  Institute  a. 
Koberts  '(1  Abbotts'  Pr.  2?.,  382),  and  of  Justice  Woodruff  in 
Tracey  a.  The  Faucet  Steam  Company  (1  E.  D.  Smith,  349), 
deserve  much  attention.  The  impressions  of  these  learned 
judges  appear  to  be,  that  the  Code  meant  to  adopt,  and  has 
done  no  more  than  adopt,  the  practice  of  a  Court  of  Chancery, 
of  settling  the  conflicting  claims  of  co-defendants  in  certain 
cases. 

It  appears  to  me  that  this  is  the  true  construction  of  the  pro- 
vision ;  and  we  shall  then  have  some  definite  rule  to  guide  the 
court,  and  shall  avoid  many  difficulties,  which  have  been  noticed 
in  the  opinions  I  have  referred  to.  "* 

Some  leading  authorities  in  the  Court  of  Chancery  may  there- 
fore be  pertinently  and  usefully  referred  to. 

Charnley  a.  Dunsaney,  Latouche,  and  others,  before  Lord 
Sedesdale,  and  on  appeal  before  the  House  of  Lords,  is  a  lead- 
ing ca&s.  (1  Sch.  &  Lefn  137;  2  lb.,  710.)  Lord  Kedesdale  there 
eaid:  uIt  seems  strange  to  object  to  a  decree  because  it  is  be- 
tween co-defendants,  when  it  is  grounded  upon  evidence  be- 
tween plaintiff  and  defendants.  It  is  a  jurisdiction  long  settled." 
Lord  Eldon  observed:  "Where  a  case  is  made  out  between 
defendants,  by  evidence  arising  upon  pleadings  and  proofs  be- 
tween the  plaintiff  and  defendants,  a  court  of  equity  is  entitled 
to  make  a  decree  between  the  defendants.  -  It  is,  indeed,  bound 
to  do  so.  The  defendant  chargeable  has  a  right  to  insist  that 
he  shall  not  be  liable  to  be  made  a  defendant  in  another  suit 
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for  the  same  matter  that  may  be  then  decided  between  him  and 
his  co-defendant;  and  the  co  defendant  may  insist  that  he  shall 
not  be  obliged  to  institute  another  suit  for  a  matter  which  may 
then  be  adjusted." 

In  Bolton  a.  Lloyd  (1  MoUoyy  30),  it  appears  to  have  been 
held,  that  an  elegit  creditor  in  possession  of  premises  upon 
which  the  plaintiff  had  established  a  charge  by  will,  might  be 
decreed  to  account  for  rents  he  had  permitted  another  defend- 
ant to  receive;  and  might  have  a  decree  for  that  amount  against 
such  defendant. 

Here  the  plaintiff  could  have  the  decree,  and  the  elegit  cred- 
itor was  merely  subrogated. 

In  Cobte  a.  Lowe  (cited  1  Molloy,  31,  note),  Lord  Manners 
said,  that  "  to  give  relief  in  favor  of  one  defendant  against  an- 
other, it  must  appear  clear,  upon  the  pleadings  and  proofs,  that 
neither  of  the  defendants  can  bring  forward  any  new  fact  or 
right" 

In  Eccleston  a.  Schennesdale  (1  Beavan,  397),  an  account  be- 
tween co-defendants  was  refused,  because,  though  a  case  was 
made  in  the  plaintiff's  favor  against  one  defendant,  it  was  not 
made  against  him  in  favor  of  the  other  seeking  the  decree.  It 
came  up  on  bill  and  answers,  without  proof.  Some  defendants 
were  trustees,  and  on  appeal,  it  had  been  held  that  the  estate  in 
question  did  not  belong  to  the  plaintiff,  but  to  the  other  defend- 
ant. No  case  was  made  against  the  trustees  in  his  favor,  be- 
cause their  answer,  available  to  the  plaintiff,  was  not  so  to  the 
co-defendant. 

The  principle  of  Charnley  a.  Dunsaney  was  recognized  in 
Shannon  a.  Marselis  {Saoctonh  N.  J.  i?.,  424).  In  adjusting  the 
rights  of  various  mortgagees  and  purchasers  to  premises,  one 
defendant  insisted  that  a  large  deduction  should  be  made  from 
a  mortgage  held  by  another.  ,  The  pleadings  between*  them- 
selves raised  the  question,  and  proofs  had  been  taken  upon  it 

Chancellor  Walworth,  in  Elliott  a.  Pell,  recognizes  the  rule  of 
Charnley  a.  Dunsaney  (1  Paige^  268).  See  also  Conrey  a.  Caul- 
field  (2  Ball  &  Beatty,  271). 

I  deduce  from  these  authorities — Fvrst.  That  it  is  only  upon 
the  hearing,  when  the  pleadings  had  been  all  sifted  and  settled, 
and  the  testimony  all  produced,  that  the  Court  of  Chancery  ad- 
ministered this  equity.    The  whole  case  being  before  it,  and  all 
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the  parties  heard,  it  could  see  clearly  what  law  and  equity  de- 
manded between  them  all. 

Next.  That  it  was  only  in  cases  where  the  defendant  sought 
to  be  decreed  against,  had  contested  the  point,  or  had  been 
apprised  that  it  was  a  subject  of  contestation  between  his  co- 
defendant  and  himself,  that  such  a  decree  would  be  made. 

It  is  clear,  that  within  these  principles,  and  section  174  of 
the  Code  expounded  by  them,  the  present  application  cannot 
be  sustained.  The  objection  remains  also  in  full  force,  that  the 
plaintiff  here  can  dismiss,  this  suit  whenever  he  chooses,  before 
judgment 

There  are  cases  in  which  a  party  is  prosecuting  an  action 
which  involves  the  same  questions  as  he  himself  has  presented, 
or  submitted  to  have  presented,  in  another  suit  In  such  instan- 
ces he  may  be  restrained  or  compelled  to  an  election  at  a  proper 
period,  and  under  proper  circumstances.  Such  cases  are  alluded 
to  in  Fuller  a.  Bead  (6  Duer,  697 ;  15  How.  Pr.  R.,  231).  The 
present  is  not  one  of  that  class. 

Motion  for  injunction  to  restrain  the  action  of  Smith  denied. 
The  attorney  will  submit  an  order  upon  the  whole  subject  for 
settlement  upon  two  days'  notice.  The  injunction  is  continued 
till  further  order. 


WARWICK  a.  THE  MAYOR,  &a,  OF  NEW  YORK 

Supreme  Court,  First  District ;  General  Term,  October,  1858. 

Pre-emptive  Right. — Pleading. — Parties. 

Coder  the  statute  of  1887,  establishing  the  Thirteenth  Avenue  in  the  city  of  New  • 
York,  and  vesting  the  mayor,  Ac^  of  the  city  with  all  the  right  and  title  of  the 
people  of  the  State  to  certain  lands  under  water,  extending  from  the  westerly 
aide  of  land  under  water  formerly  granted  to  the  mayor,  Ac.,  the  4th  section  of 
which  statute  provided  that  the  proprietors  of  all  grants  of  land  under  water 
theretofore  made  by  the  mayor,  Ac,  should  have  a  pre-emptive  right  in  all 
grants  to  be  made  by  the  mayor,  Ac,  of  lands  under  water  granted  by  the  act, 
tdjteent  to  and  in  front  of  the  lands  so  theretofore  granted  ; — the  pre-emptive 
right  is  not  a  personal  independent  right  of  the  grantee  of  previously  granted 
adjacent  premises,  capable  of  separate  independent  conveyance,  nor  strictly  an 
incident  of  the  premises,  bat  an  incident  of  the  plaintiff's  estate  in  the  previously 
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granted  premises,  and  such  as  to  pass  from  him  by  a  foreclosure  of  his  mortgage 
upon  those  premises  and  a  sale  thereunder. 
It  tetmt,  that  a  complaint  asking  in  the  alternatire,  judgment  for  either  one  of 
two  parties  plaintiff,  is  bad  on  demurrer. 

Demurrer  to  complaint.  , 

The  facta  are  stated  in  the  opinion. 

S.  A.  Foot,  for  the  plaintiffs. 

A.  K.  Lawrence^  Jr.x  for  the  defendants. 

*  • 

By  the  Coubt.* — Sutherland,  J. — The  complaint  in  this  ac- 
tion appears  to  be  ?  sort  of  fishing  complaint  The  plaintiff 
spreads  a  broad  net.  If  he  cannot  get  any  thing  for  his  own  in- 
dividual benefit,  he  then  goes  for  the  benefit  of  all  the  tax-pay- 
ers of  the  city  of  New  York. 

He  claims  that,  as  the  proprietor  in  1837  of  a  certain  lot  of 
land  bounded  on  West-street,  in  the  city  of  New  York,  he  is  en- 
titled to  a  grant  in  fee  from  the  corporation  of  the  city  of  New 
York  of  certain  lands  under  water  adjoining  said  lot,  and  prays 
that  such  a  grant  to  him,  individually,  be  directed  to  be  made; 
but  if  he  is  not  entitled  to  snch  grant,  he  then  asks,  as  a  tax- 
payer, for  himself  and  all  other  tax-payers  of  the  city,  that  a 
grant  of  said  land  under  water,  which  had  been  made  by  the 
corporation  to  one  Robert  A.  Durfee  in  1852,  and  all  subsequent 
grants  under  the  same,  be  declared  void,  making  James  S. 
Thayer  and  Miner  C.  Story,  the  present  claimants  and  parties 
in  interest  under  the  grant  to  Durfee,  parties  defendants. 

Now  the  defendants  demur  to  this  see-saw,  swinging  com- 
plaint, which  leaves  the  end  finally  to  settle  uppermost  to  de- 
pend upon  the  end  the  judicial  foot  is  put  upon,  on  the  ground 
(among  others)  that  it  contains  two  causes  of  action  which  are 
improperly  united. 

Whether,  according  to  a  critical  analysis  of  Code  definitions, 
there  are  two  distinct  causes  of  action  or  not,  I  should  have  held, 
as  an  original  question,  that  the  wrongs  complained  of  were  dif- 
ferent, and  the  remedies  asked  for  different  and  inconsistent,  to 
be  complained  of,  and  to  be  asked  for  in  the  same  action  j  for 
the  plaintiff's  individual  rights  as  a  proprietor,  stated  in  his 

*  Present*  Suthdllasd  end  Cwkc,  JJ. 
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complaint,  are  inconsistent  with  the  rights  of  the  tax-payers  as 
therein  stated ;  and,  if  the  plaintiff  is  entitled  to  the  grant  from 
the  corporation,  then  there  is  no  need  of  declaring  the  grant  to 
Durfee  void,  and  the  tax-payers  have  not  been  injured  or  de- 
frauded by  that  grant 

The  plaintiff  does  not  pretend,  in  his  complaint,  that  there  is 
more  than  one  cause  of  action  ;  he  does  not  pretend  that  there 
has  been  more  than  one  wrong,  or  that  there  is  more  than  one 
remedy  needed,  bnt  he  is  in  donbt  whether  he  alone  has  been 
wronged,  or  all  the  tax-payers  of  New  York :  he  goes  in  for 
himself  individually  first,  and,  if  he  should  fail,  then,  in  a  spirit 
of  enlarged  benevolence,  for  the  tax-payers  generally. 

The  relief  asked  for  the  tax-payers,  and  the  relief  asked  for 
himself,  relate  to  the  same  subject-matter :  only  one  is  required, 
and  only  one  can  be  granted.  Which,  is  the  question  for  the 
court? 

The  theory  of  the  complaint  is  not,  therefore,  that  there  are 
two  causes  of  action. 

But  can  the  plaintiff,  in  the  same  complaint,  thus  first  present 
his  own  individual  wrongs  for  judicial  relief,  and  then  the 
wrongs  of  the  public,  although  relating  to  the  same  subject- 
matter;  especially  when,  if  the  plaintiff  is  right  in  his  view  of 
his  own  rights  and  wrongs,  the  public  have  no  rights,  and  have 
suffered  no  wrong  whatever?. 

I  think  not  I  think  the  Code  does  not  authorize  this  kaleido- 
scope sort  of  pleading,  alternating  for  the  judgment  of  the  court, 
presenting  different  phases  of  the  same  act  or  acts,  or  of  differ- 
ent acts  relating  to  the  same  subject-matter,  and  presenting  dif-. 
ferent  wrongs,  as  these  acts  affect  different  parties  in  the  same 
complaint,  for  judicial  redress. 

By  the  Code,  the  plaintiff  must  state  the  facts  which  constitute 
his  cause  or  causes  (if  he  has  more  than  one  which  may  be 
united,  and  he  chooses  to  unite  them)  of  action ;  but  the  Code 
does  not  authorize  this  omnibus  sort  of  complaint — stopping  as 
it  goes  along  to  take  in  other  parties. 

By  the  Code,  the  plaintiff  may  in  his  complaint  present  the 
facts  which  constitute  his  case  or  cases,  if  he  has  more  than  one, 
which  may  be  united ;  but  he  cannot  experiment  with  the  court 
by  trying  first  his  own  case  and  then  that  of  himself  and  others. 

The  Code  may  cover  a  multitude  of  sins,  but  it  is  not  so  chari- 
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table  as  to  permit  the  plaintiff  to  drop  Lis  own  case  and  take  up 
that  of  himself  and  neighbors  in  the  same  action. 

These  would  have  been  my  views  upon  the  question  of  plead- 
ing raised  by  this  ground  of  the  demurrer  in  this  case. 

I  have  not  looked  into  the  decisions  upon  this  or  analogous 
questions  in  the  books,  for  this  point  raised  by  the  demurrer  has 
been  rendered  quite  unimportant  in  this  case  by  the  decision  in 
the  case  of  0.  V.  S.  Roosevelt  a.  Draper  and  others,  at  the  last 
May  general  term  in  the  First  Judicial  District  In  that  case 
it  was  held  that  a  tax-payer,  as  such  merely,  has  not  such  an  in- 
terest as  enables  him  to  maintain  an  action  in  behalf  of  himself 
and  all  other  tax-payers  of  the*  city,  to  avoid  a  deed  or  grant 
which  has  been  actually  executed  by  the  corporation^  upon  the 
ground  of  fraud,  want  of  authority,  or  irregularity. 

With  that  decision  falls  all  that  part  of  the  plaintiff's  com- 
plaint as  a  tax-payer,  merely  setting  forth  the  rights  and  wrongs 
of  the  tax-payers  at  large  of  the  city  of  New  York,  and  claiming 
that  the  grant  to  Durfee,  &c,  should  be  declared  void. 

According  to  this  decision  the  plaintiff's  complaint  does  not 
show  that  he  has  any  cause  of  action,  unless,  as  proprietor  of  the 
lot  on  West-street,  described  in  the  complaint,  he  is  entitled  to 
a  grant  of  the  land  under  water  adjoining,  from  the  corporation 
of  the  city ;  and  one  of  the  grounds  of  the  demurrer  being  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  the  only  remaining  question  raised  by  the  demurrer 
is  whether,  on  the  facts  stated,  the  plaintiff  is  entitled  to  a  judg- 
ment that  the  corporation  execute  such  grant  to  him. 

This  is  the  important  question  in  this  case,  and  although  it 
appeared  at  first  a  question  of  some  difficulty,  and  much  learn- 
ing and  logic  were  exhausted  on  the  argument  of  it,  yet  it  tnras 
out  upon  examination,  I  think,  to  be  exceedingly  simple,  requir- 
ing only  a  careful  attention  to  the  facts  and  a  close  scrutiny  of 
the  nature  or  character  of  the  pre-emptive  right  claimed  by  the 
plaintiff  to  the  land  under  water,  under  the  act  of  1837,  for  its 
solution. 

Now,  what  are  the  facts  stated  in  the  complaint  bearing  on 
this  question,  Whether  the  plaintiff  himself  has  a  right  to  a  grant 
from  the  corporation  for  the  lot  or  land  under  water  in  question ! 
In  1827  the  mayor,  &c,  of  the  city  of  New  York,  being  the 
owners  in  fee  of  a  certain  lot  of  land  under  water  upon  the  test- 
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era  shore  of  Hudson  River,  adjoining  West-street,  granted  the 
same  in  fee  to  one  James  Patten.  In  1832,  Patten  conveyed  a 
part  of  the  same  in  fee  to  one  Mercein.  Patten  and  Mercein 
subsequently  filled  in  the  same,  and  streets  and  wharves  were 
faid  out  and  constructed  thereon. 

Afterwards,  in  1833,  Mercein,  by  his  two  several  convey- 
ances, conveyed  several  parts  or  portions  of  the  same  to  the 
plaintiff  in  fee ;  and,  at  the  same  time,  the  plaintiff  executed  a 
mortgage  of  one  part  to  Mercein  for  $8000,  and  of  the  other 
part  to  the  New  York  Equitable  Insurance  Company  for  $1000. 

Afterwards,  in  June,  1833,  Mercein  assigned  his  mortgage  to 
the  insurance  company,  and  in  1835  the  plaintiff  executed  an- 
other mortgage  of  one  of  the  parcels  so  conveyed  to  him  to  the 
same  insurance  company  for  $3000. 

In  1836  these  mortgages  were  all  assigned  to  the  mayor,  &c, 
of  the  city  of  New  York. 

In  1840-1842  the  mayor,  &c,  foreclosed  these  mortgages, 
purchased  the  mortgaged  premises  for  $10,000,  and  obtained  a 
master's  deed  therefor. 

By  section  three  of  the  act  of  April  12,  1837,  establishing 
the  Thirteenth  Avenue  in  the  city  of  New  York,  and  extending 
the  exterior  limit  of  the  city  along  the  eastern  shore  of  Hudson 
River,  between  Hammond  and  One  Hundred  and  Thirty-fifth- 
streets,  the  mayor,  &c,  were  vested  with  all  the  right  and  title 
of  the  peop\p  of  the  State  to  the  lands  covered  by  water  between 
Hammond  and  One  Hundred  and  Thirty-fifth-streets,  and  ex- 
tending westerly  from  the  westerly  side  of  lands  under  water 
granted  to  the  mayor,  &c,  under  the  act  entitled  "  An  act  rela- 
tive to  the  improvements  in  the  city  of  New  York,"  passed  Feb. 
25, 1826,  to  the  westerly  side  of  Thirteenth  Avenue,  as  estab- 
lished by  the  act  of  1837. 

The  premises  so  granted  to  Patten  by  the  mayor,  &c.y  in 
1827,  and  parcels  of  which  were  so  afterwards  conveyed  by  his 
grantee  to  the  plaintiff,  and  mortgaged  by  the  plaintiff,  was  a 
portion  of  the  land  under  water,  the.  title  to  which  was  vested 
in  the  mayor,  &c,  by  or  under  the  act  of  1826. 

By  section  4  of  the  act  of  1837,  "  the  proprietors  of  all  grants 
of  land  under  water,  or  of  water-lots,  heretofore  made  by  the 
said  mayor,  &c,  shall  have  the  pre-emptive  right  in  all  grants 
to  be  made  by  the  said  mayor,  &c.,  of  any  lands  under  water 
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granted  to  them  by  this  act,  adjacent  to  and  in  front  of  the  lands 
so  heretofore  granted,  &c." 

The  plaintiff  claims  that,  notwithstanding  his  mortgages,  he 
was,  when  the  act  of  1837  was  passed,  proprietor  of  the  mort- 
gaged premises  within  the  meaning  of  section  4 ;  and  being  sucfl 
proprietor  then,  has  now,  notwithstanding  the  foreclosure  and 
sale  under  the  mortgages,  this  pre  emptive  right,  and  is  now  en- 
titled to  a  grant  from  the  corporation. 

If  this  mere  statement  of  the  plaintiffs  facts  and  claims  is  not 
sufficient  to  show  that  he  has  no  claim  to  this  pre-emptive  right 
or  grant  now,  a  very  slight  examination  of  the  nature  or  charac- 
ter of  this  pre-emptive  right  will  make  it  perfectly  clear  that 
if  the  plaintiff,  as  proprietor  of  the  mortgaged  premises,  when 
the  act  of  1837  was  passed,  took  or  had  this  pre-emptive  right 
un<Jer  the  act,  it  passed  from  him,  by  the  foreclosure  and  sale, 
with  his  proprietorship  and  title  in  the  mortgage ;  not  as  a  vest- 
ed right  or  interest  in  or  to  a  specific  separate  independent  piece 
or  lot  of  land  ;  or  even  as  an  appurtenance  to  or  of  the  mort- 
gaged premises  ;  not  as  a  right  or  interest  or  estate  in  any  lot  or 
land;  but  as  a  right  to  an  interest  or  title,  or  to  the  grant  of  an 
interest  or  title,  in  and  to  a  certain  specific  lot  of  land  given  to 
the  proprietor  of  a  certain  other  adjoining  lot  of  land,  incident 
to  and  inseparably  connected  with  the  proprietorship  of  such 
other  adjoining  lot. 

This  pre-emptive  right,  which,  it  may  be  concede^,  the  plain- 
tiff had  and  took  as  proprietor  of  the  mortgaged  premises,  under 
the  act  of  1837,  was  not  a  personal  independent  right  of  the 
plaintiff,  capable  of  separate  independent  conveyance  or  dispo- 
sition; nor  was  it  strictly  an  incident  or  appurtenant  of  the 
mortgaged  premises,  but  of  the  plaintiff's  estate  and  proprietor- 
ship in  the  mortgaged  premises,  and  passed  with  such  estate  and 
proprietorship  under  the  foreclosure  and  sale. 

The  whole  argument  of  the  counsel  for  the  plaintiffe  is  founded 
on  his  starting  error,  that  this  pre-emptive  right  was,  or  is,  a 
right  or  interest  in  land. 

It  was  and  is  a  right  to  the  grant  of  a  right  or  interest  in  land. 
The  act  does  not  give  the  title  of  the  people  to  the  proprietors, 
but  to  the  mayor,  &c. 

The  third  section  vests  the  title  in  the  mayor,  <fcc,  and  the 
fourth  section  secures  to  the  proprietor  the  first  offer  of  a  sale  of 
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a  right  and  interest — the  right  to  purchase  a  right  and  interest 
in  the  land  under  water  first.  When  a  grant  from  the  major, 
&c,  under  the  act,  is  called  for,  the  question  is,  who  is  the  pro- 
prietor, not  who  has  been  or  was  when  the  act  was  passed. 

All  the  plaintiff's  estate  and  interest  in  the  mortgaged  prem- 
ises having  passed  from  him  by  the  foreclosure  and  sale,  nothing 
can  be  clearer  than  that  he  has  not  been  since,  and  is  not  now, 
entitled  to  the  grant  which  he  claims  under  the  act  of  1837. 

The  defendant  must,  therefore,  on  the  whole  case,  have  judg- 
ment on  the  demurrer,  with  costs. 


THE  PEOPLE  a.  OANCEML 

Court  of  Appeals;  October  Term,  1858. 

Trial  by  Jtjby. — Consent  to  Waive. — Ketubn  to  Writ  of 

Ebbob. — Coubt. 

Trial  by  jury  cannot  be  waived  in  criminal  cases. 

A  conviction  by  »  verdict  of  eleven  jurors  is  illegal,  although  the  prisoner  re- 
quested and  consented,  and  the  prosecuting  officer  consented,  in  the  progress  of 
the  trial,  that  one  of  the  original  panel  of  twelve  jurors  be  withdrawn,  and 
that  the  trial  proceed  with  eleven. 

Neither  the  prosecuting  officer  nor  the  prisoner  have  power  to  make  such  a 
consent. 

Ihe  provisions  of  2  Revised  Statutes,  741,  §§80,  28 — prescribing  the  contents  of 
the  return  to  be  made  by  the  clerk,  to  writs  of  error  in  criminal  cases,  and 
declaring  that  the  court  shall  proceed  on  that  return,  and  render  judgment  upon 
the  record  before  them — do  not  limit  the  general  power  of  the  court  to  redress 
all  errors,  and  for  that  purpose  to  bring  before  it  such  proceedings  in  the  cause, 
not  fully  presented  in  the  record  made  up  in  the  court  below,  as  may  be  im- 
portant to  enable  it  to  do  so. 

It  rntnu,  that  if  matters  are  contained  in  the  return  which  are  out-branches  of  the 
record,  they  may  be  considered  as  a  basis  of  decision  on  a  writ  of  error,  if 
they  are  such  as  might  have  been  brought  before  the  court  by  certiorari,  if  they 
had  not  been  contained  in  the  return. 

The  postea  embraced  in  the  formal  record  of  judgment  of  conviction,  returned  by 
the  general  term  of  the  Supreme  Court  to  the  Court  of  Appeals,  showed  that 
twelve  jurors  named  were  impanelled  to"  try  the  indictment;  and  afterwards, 
on  a  day  named,  the  trial  having  been  begun,  and  continued  to  that  day, 
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t  rendered  their  verdict  The  return  also  contained  the  certificate  of  the  justiee 
who  presided  at  the  trial,  that  daring  its  progress,  by  the  content  of  the  pris- 
oner, one  of  the  jurors  was  withdrawn,  and  the  verdict  rendered  by  eleven. 
This  certificate  was  annexed  to  the  return  by  an  order  made  at  special  term. 

Held,  1.  That  the  special  term  had  power  to  make  such  order. 

2.  That  the  matters  so  annexed  were  not  mere  out-branches,  but  a  part  of 
the  record,  and  should  be  regarded  in  connection  with  the  residue  of  the  re- 
turn in  deciding  the  case. 

8.  That  the  certificate  became  a  part  of  the  postea,  and  qualified  it ;  aid, 
therefore,  could  not  be  deemed  as  contradicting  it  within  the  meaning  of  the 
rule,  that  nothing  dehors  the  record  which  contradicts  the  record,  can  be  alleged 
for  error. 

4.  That  the  conviction  had  after  such  withdrawal  of  a  juror  was  illegal,  end 
judgment  must  be  reversed,  and  a  new  trial- ordered. 

Error  to  the  justices  of  the  Supreme  Court,  in  the  first  judi- 
cial district. 

The  plaintiff  in  error  was  tried  at  a  circuit  court  of  the 
Supreme  Court,  holden  for  the  city  and  county  of  New  York, 
in  the  first  judicial  district,  in  June,  1858,  on  an  indictment  for 
the  murder  of  one  Anderson.  The  trial  commenced  on* the 
seventh  day  of  June,  before  the  Hon.  William  B.  Wright,  and 
terminated  on  the  nineteenth  day  of  the  same  month.  On#the 
twelfth  day  of  June,  one  of  the  jurors,  Frederick  Muller,  was 
withdrawn  by  the  express  consent  of  the  prisoner,  and  under 
and  in  pursuance  of  a  written  stipulation  made  in  open  court. 
The  circumstance  which  caused  this  course  was,  that  one  of  the 
witnesses  for  the  prosecution  testified  in  the  course  of  his  evi- 
dence, that  since  a  former  trial  of  the  prisoner,  upon  the  same 
indictment,  he,  the  witness,  had  been  approached  by  persons  on 
behalf  of  the  prisoner,  among  whom  was  the  juror  now  in 
question,  with  offers  of  large  sums  of  money. 

The  stipulation  for  the  juror's  withdrawal  will  be  found  below. 
The  juror  was  accordingly  withdrawn  from  the  box,  and  the 
trial  proceeded  with  the  remaining  eleven  jurors,  who  rendered 
the  verdict  of  guilty.  On  the  twentieth  day  of  June,  1858,  Mr. 
Justice  Wright  brought  to  the  general  term  what  is  stated  in 
the  judgment  roll  to  be  "  his  record." 

TTbe  postea  therein  (as  subsequently  amended  by  proceed- 
ings which  it  is  unnecessary  here  to  notice),  after  the  usual  re- 
citals, and  stating  that  the  petit  jurors  were  duly  summoned 
and  returned,  continued  as  follows : 
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"And  certain  of  said  jurors  [naming  twelve],  then  and  there, 
in  the  presence  of  said  defendant,  Michael  Cancemi,  being  duly, 
and  without  exception  of  record,  chosen,  tried,  sworn,  and  im- 
panelled, well  and  truly  to  try,  and  true  deliverance  make  be- 
tween the  People  of-  the  State  of  New  York,  and  the  said 
Michael  Cancemi  then  at  the  bar,  whom  they  would  have  in 
charge  upon  the  said  indictment  for  murder,  and  a  verdict  give 
according  to  the  evidence  upon  their  oath  aforesaid ;  after- 
wards, the  said  trial  being  begun,  and  duly  continued  until 
said  day,  to  wit,  on  the  19th  day  of  June,  A.D.,  1858,  say  and 
give  verdict,  that  the  said  Michael  Cancemi  is  guilty  of  felony 
and  murder  above  charged  in  the  form  aforesaid,  as  by  the  in- 
dictment aforesaid  is  above  alleged  against  him,  to  wit,  of  the 
murder  of  one  Eugene  Anderson,  at  the  city  of  New  York,  on 
the  21st  day  of  July,  A.D.,  1857,  the  said  Michael  Cancemi 
having  been  present  in  court  during  the  whole  of  said  trial,  and 
at  the  rendering  of  the  verdict;  whereupon  it  is  ordered,"  &c. 

No  mention  was  made  of  the  fact  of  the  withdrawal  of  one 
of  the  jurors,  and  of  the  rendition  of  the  verdict  by  the  remain- 
ing eleven. 

On  the  10th  of  July  the  following  reasons  were  filed  in  the 
general  term,  in  arrest  of  judgment : 

I.  That  it  does  not  appear  from  the  jpoatea  that  any  verdict 
whatever  was  rendered  by  the  jurors  who  were  impanelled. 

II.  That  it  does  not  appear  that  the  twelve  jurors  who  were 
sworn  to  try  the  defendant,  or  any  of  them,  have  rendered  any 
verdict  upon  the  issues  they  were  sworn  to  try. 

IIL  That  it  does  not  appear  that  the  defendant  was  present  in 
court,  when  the  verdict  of  the  jury  was  rendered,  if  any  verdict 
was  ever  rendered  by  said  jury,  or  any  of  them. 

IV.  That  no  judgment  can  be  pronounced  upon  the  defend- 
ant, neither  the  record  nor  the  posted  showing  that  the  defend- 
ant was  convicted  of  the  offence  charged  against  him  by  the 
verdict  of  the  jury  sworn  to  try  him. 

After  the  argument,  the  general  term  overruled  the  reasons  in 
arrest  of  judgment. 

Afterwards,  and  on  the  12th  day  of  July,  1858,  Mr.  Justice 
Wright  brought  to  the  general  term  the  stipulation  and  consent 
of  the  defendant  for  the  withdrawal  of  the  juror,  and  also  a 
certificate  signed  by  him,  which  were  as  follows : 

Vol.  VIL— 18 
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Title  of  the  Cause. 

I  certify  and  state  to  the  Supreme  Court,  that  after 
the  jury  had  been  duly  impanelled  and  sworn,  and  the  trial  of 
the  prisoner  commenced,  viz.,  on  the  12th  June,  1858,  the  an 
nexed  stipulation,  consent,  and  agreement  of  the  prisoner,  hi? 
counsel,  and  the  counsel  on  behalf  of  the  people,  was  preseuted 
to  the  court,  and  the  juror  (Frederick  Muller)  was  withdrawn 
by  the  express  request  and  consent  of  the  prisoner,  and  under 
and  in  pursuance  of  such  stipulation. 

Wm.  B.  Wbiqwi 

July  12,  1858. 

H.  E.  D. 

A  stipulation,  consent,  and  agreement,  of  which  the  follow- 
ing -is  a  copy,  is  handed  to  this  court,  viz. : 

In  the  Circuit  Court  for  the  First  Judicial  Dis- 
trict of  the  Supreme  Court  of  the  State  of 
New  York,  which  is  being  held  in  and  for 
the  City  and  County  of  New  York,  of  the 
June  Term,  A.D.,  1858.  June  the  12th, 
1858. 


The  People  of  the  State  of  New  York, 

versus 
Michael  Cancemi. 


Upon  an  indictment  charging  him  with  the  murder  of  Eu- 
gene Anderson,  deceased,  Mr.  Justice  Wright  holding  the  said 
court 

In  open  court,  this  twelfth  day  of  June,  of  the  June  term 
aforesaid,  in  the  year  aforesaid,  the  counsel  on  the  part  of  de- 
fendant having  suggested  to  the  court  their  wish,  and  that  of 
the  defendant,  that  one  of  the  jurors  impanelled  in  this  cause 
(Frederick  Muller)  should  be  permitted  to  withdraw  from  the 
jury,  the  attorney-general  assenting  to  the  suggestion ;  there- 
fore, the  said  defendant,  Michael  Cancemi,  now  in  his  proper 
person  here  in  the  open  court  aforesaid,  does  consent  that  the  said 
juror,  Frederick  Muller,  be  withdrawn  from  actual  service  upon 
the  jury;  and  that  the  verdict  in  this  cause  be  rendered  by 
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and  taken  from  the  remaining  eleven  jurors,  and  that  the  twelve 

names  now  appearing  of  record  as  the  jury  in  this  cause,  may 

remain,  so  that  by  the  record  this  cause  shall  appear  to  have  * 

been  tried  by  twelve  jW 

Michael  Cancemi. 

Approved  by  the  counsel — 

John  W.  Ashmead, 

E.  Blankman, 

L.  Trkmain,  attorney-general. 

John  MoKeon, 

A.  A.  Phillips. 

tt  Which  is  ordered  on  file,  and  the  said  Frederick  Mailer  is 
permitted  to  withdraw  from  the  jury  box." 

The  defendant  was  arraigned  for  sentence,  and  was  asked  by 
the  clerk  of  the  general  term  the  following  question,  viz.: 
"What  have  you  to  say  why  judgment  of  death  should  not  be 
pronounced  against  you  according  to  law  ?"  Whereupon  the 
prisoner  replied,  and  assigned  in  writing,  as  an  additional  and 
fifth  reason  in  arrest  of  judgment,  the  following,  which  reason 
he  asked  to  have  placed  upon  the  record,  to  wit : 

Y.  "  I  am  innocent  of  the  offence  charged  against  me ;  and 
as  a  reason  why  sentence  should  not  be  pronounced,  I  assign 
that  I  was  tried  by  a  tribunal  unknown  to  die  common  law  and 
the  constitution,  viz.,  by  eleven  jurors,  and  not  twelve :  I  deem 
this  proper  to  be  told  why  judgment  should  be  arrested." 

Whereupon  the  court,  through  the  presiding  justice,  stated  to 
the  prisoner :  "  It  was  your  right  to  be  tried  by  a  jury  of  twelve 
men,  but  it  appears  by  the  certificate  of  the  circuit  judge,  be- 
fore whom  your  trial  was  had,  that  ofle  of  the  jurors  was  with- 
drawn at  your  own  request,  and  for  your  own  benefit,  and  at 
your  request  the  trial  proceeded  with  the  remaining  jurors. 
We  think,  therefore,  under  these  circumstances,  and  as  the  ap- 
plication to  the  court  was  made  at  your  request  and  for  your 
benefit,  that  it  is  our  duty  to  proceed  and  pronounce  judgment, 
and  which  will  now  be  pronounced  by  the  judge  who  presided 
at  your  trial ;"  to  which  ruling  the  defendant  then  and  there 
duly  excepted. 

Sentence  of  death  was  then  pronounced  upon  the  prisoner. 
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At  the  time  the  reasons  were  filed  in  arrest  of  judgment, 
reasons  were  also  filed  for  a  new  trial,  and  the  counsel  for  the 
defendant  then  proposed  to  argue  the  same,  but  the  court  de- 
clined to  permit  any  argument  to  take  place  upon  the  reasons 
for  a  new  trial,  until  after  the  prisoner  was  sentenced,  stating 
that,  if  any  error  occurred  in  pursuing  this  course,  it  should  in 
no  respect  be  permitted  to  prejudice  the  defendant. 

The  defendant  having  now  been  sentenced,  the  court  heard 
the  argument  for  a  new  trial,  and  overruled  the  reasons  which 
had  been  filed  for  the  same. 

The  question  arising  whether  the  certificate  and  stipulation 
formed  a  part  of  the  record,  the  court  said  that  it  could  not  be 
regarded  as  a  part  of  the  record,  but  might  accompany  it,  and 
a  fifth  exception  founded  on  it  might  be  added  to  the  reasons 
in  arrest  of  judgment. 

The  counsel  for  the  prisoner  subsequently  moved  at  a  special 
term  for  an  order  directing  the  certificate  and  stipulation  to  be 
annexed  to  the  record,  and  the  fact  so  certified  to  be  added  as 
a  fifth  reason  in  arrest  of  judgment,  and  the  following  decision 
granting  the  motion  was  made : 

Title  of  the  Cause. 

Sutherland,  J. — Judge  Wright  having  made  an  ad- 


ditional certificate,  by  which  it  appeared  that  after  the  jury  had 
bfeen  impanelled  and  sworn,  and  the  trial  of  the  prisoner  com- 
menced, by  the  consent  and  agreement  of  the  prisoner,  his 
counsel,  and  the  counsel  in  behalf  of  the  people,  one  of  the 
jurors  wae  withdrawn  at  the  express  request  of  die  prisoner, 
and  under  and  in  pursuance  of  a  stipulation  annexed  to  such 
additional  certificate  of  Judge  Wright,  the  general  term  or- 
dered that  the  fact  so  certified  by  Judge  Wright  should  be 
stated  as  a  fifth  reason  for  the  motion  in  arrest  of  judgment 
made  by  the  prisoner. 

This  ground  or  reason  for  the  motion  in  arrest  of  judgment 
should  therefore  be  added  in  the  following  form : 

Vth.  "  That  it  appears  by  the  certificate  of  Judge  Wright, 
and  the  papers  annexed  thereto,  that  one  of  the  jurors  sworn  in 
the  cause  was  permitted  to  withdraw  from  the  jury,  and  that  the 
verdict  was  rendered  by  eleven  jurors  only." 

The  motion  to  add  to  the  record,  in  this  case,  the  reasons  in 
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arrest  of  judgment  (as  thus  amended),  and  also  the  reasons  for 
a  new  trial,  and  also  the  proceedings  on  the  arraignment  of  the 
prisoner  for  sentence,  and  also  the  prisoner's  exception  to  the 
amendment  of  the  postea  by  Judge  Wright,  stating  expressly 
the  prisoner's  presence  during  the  whole  trial,  and  at  the  ren- 
dition of  the  verdict,  as  set  forth  in  the  motion  papers,  is  granted, 
and  the  same  must  be  annexed  to  the  record  in  this  case,  and  be 
certified  by  the  clerk. 

It  is  further  ordered,  that  a  certified  copy  of  this  order  be  an- 
nexed with  the  said  papers  to  the  record.* 

July  26th,  186S. 

*  Hie  prisoner's  counsel  then  applied  to  Mr.  Justiee  Ingraham,  at  chambers,  for 
to  allowance  of  a  writ  of  error  to  cany  the  case  before  the  Court  of  Appeals, 
and  for  a  stay  of  proceedings.  The  time  of  the  meeting  of  the  Conrt  of  Appeals 
was  after  the  day  set  for  the  execution  of  the  prisoner,  and  consequently,  without 
the  stay,  the  writ  would  be  unavailing. 

/.  W.  Atkmead,  tot  the  motion. 
/.  MeKeon>  opposed. 

Ingraham,  J. — Application  is  made  to  me  for  a  stay  of  proceedings  upon 
the  writ  of  error  in  this  case.  The  exceptions  taken  upon  the  trial  were  con- 
sidered by  the  general  term  as  not  well  taken,  and  were  overruled.  If  the  ap- 
plication rested  solely  upon  the  exceptions,  I  should  hesitate  before  granting  this 
motion. 

There  is,  however,  in  this  .case  the  question  which  arises  as  to  the  mode  of  trial 
by  eleven  jurors.  It  is  true  that  the  twelfth  juror  was  discharged  at  the  request 
of  the  prisoner,  and  under  stipulations  which,  on  any  other  than  a  capital  case, 
the  court  might  feel  at  liberty  to  enforce  between  the  parties.  It  presents,  how- 
ever, a  question,  and  one  which,  so  far  as  I  have  been  able  to  examine  the  books, 
is  without  precedent  in  a  case  in  which  the  life  of  the  prisoner  is  at  stake.  Some 
of  the  cases,  which  refer  to  the  question  when  it  has  arisen  upon  the  mere  consent 
of  the  prisoner,  speak  of  such  an  occurrence  on  the  trial  as  a  fatal  error,  while 
others  admit  that  the  prisoner  might  waive  the  right  to  a  full  jury.  I  do  not  feel 
at  liberty  to  say  that  the  prisoner  should  not  be  permitted  to  submit  his  case  to 
the  appellate  court.  It  has  been  urged  against  this  application,  that  the  record 
shows  the  trial  to  have  been  by  the  full  jury,  and  that  this  was  in  accordance 
with  the  agreement  and  stipulation  of  the  prisoner.  I  cannot  for  a  moment  en- 
tertain the  idea  that  a  conrt  of  justice,  having  the  life  of  the  prisoner  at  their 
disposal,  ahould  on  such  a  ground  deny  the  prisoner  the  right  of  appeal.  If  he 
had  the  power  to  waive  a  juror,  then  the  court  on  appeal  will  sustain  the  judg- 
ment If  he  had  no  such  power,  his  agreement  to  the  trial  by  eleven  jurors  jus- 
tifies neither  court  nor  officer  in  taking  his  life.  I  should  be  unwilling  in  any 
way  to  deprive  the  prisoner  of  having  this  question  submitted  to  the  appellate 
court.*  The  general  term  directed  this  to  be  inserted  as  one  of  the  grounds  in 
arrest  of  judgment,  and  the  order  of  Judge  Sutherland  to  ameud  the  record  was 
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Upon  the  record  thus  made  up,  the  case  came  before  the 
Court  of  Appeals. 

John  W.  Ashmead,  and  Edmon  db  JB.  J.  Blankmany  for 
plaintiff  in  error. — I.  The  question  may,  possibly,  arise  in  this 
case,  what  is'  the  record,  and  what  will  the  court  regard  as 
such  ?  It  will  be  contended,  on  the  part  of  the  plaintiff  in 
error,  that  the  record  is  an  authentic  testimony  in  writing  of 
the  proceedings  in  an  action  at  law,  which  is  preserved  in  a 
court  of  record.  In  other  words,  it  may  be  defined  to  be  a 
written  memorial,  made  by  a  public  officer,  authorized  by  law 
to  perform  that  function,  and  intended  to  serve  as  evidence  of 
something  written,  said,  or  done.  Hence  every  transaction 
which  appears  authoritatively  to  have  taken  place  during  the 
trial  of  the  cause,  makes  up  the  record.  The  additional  certifi- 
cate made  by  Judge  Wright  to  the  general  term  of  the  Supreme 
Court,  stating  that  a  juror  was  withdrawn,  and  that  the  trial 
proceeded  with  eleven  jurors,  is  as  much  a  part  of  the  record  as 
his  first  certificate.  In  truth,  all  that  was  considered  and  passed 
upon  by  the  judge  at  the  Circuit  Court,  and  by  the  judges  who 
sat  at  general  term  in  this  case,  and  all  that  they  ordered  to  be 
sent  to  the  Court  of  Appeals,  makes  a  part  of  the  record  which 
it  would  be  against  precedent  and  right  not  to  consider  as  such. 
The  following  authorities  will  be  relied  on  to  sustain  these  views: 
18  Viner's  Ab..  176;  Jewell  a.  Commonwealth,  10  Harris, 
94 ;  Fisher  a.  Cockerell,  5  Pel,  253 ;  Reed  a.  Marsh,  13  /ft.,  153. 

II.  The  object  intended  to  be  accomplished  in  erecting  courts 
of  judicature,  was  to  promote  justice  and  truth.  What  they 
always  strive  to  ascertain  is  the  truth ;  and  they  frown  upon, 
and  discountenance,  in  suitors,  all  -attempts  to  conceal  it  by 
means  of  false  writings  or  false  entries.  What  they  most  abhor 
is  a  suppressio  veri.  How  much  more  reprehensible,  then, 
would  it  be  in  a  court*  (the  very  fountain  of  truth)  to  suffer 
its  records  to  be  made  up,  not  according  to  the  actual  fact,  but 
according  to  agreement,  so  as  to  exhibit  a  state  of  things  which 
did  not  transpire ;  rather  than  an  exhibition  of  what  did.   Such 

made  for  the  purpose  of  more  distinctly  presenting  this  question  to  the  court, 
upon  the  writ  of  error. 

Under  these  circumstances,  I  am  of  the  opinion  that  the  application  to  stay  th# 
proceedings  upon  the  judgment  should  be  granted. 
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a  mode  of  procedure  would  lessen  the  confidence  entertained 
by  the  community  in  courts  of  justice,  and  tend,  manifestly,  to 
bring  them  into  contempt  and  disrepute.  It  is  the  duty  of  courts 
to  see  that  their  records  contain  only  the  truth,  and  be  in  fact, 
what  they  purport  to  be  in  law,  verity,  so  that  no  one  shall 
gainsay  or  question  their  truth.  There  is  an  express  statute  to 
enforce  this  moral  duty  in  judges.  (See  2  'Hev.  Stats.,  921.) 
The  clerk  is  directed  upon  any  conviction  to  enter  the  judgment 
folly  in  his  minutes,  "  but  the  court  shall  inspect  the  same,  and 
conform  it  to  the  truth" 

III.  In  a  criminal  proceeding,  all  the  substantial  requirements 
of  law  necessary  to  make  a  conviction  valid,  must  appear  affirma- 
tively oi}  the  record,  and  they  cannot  be  supplied  by  conjecture 
or  inference.  This  principle  is  elementary,  and  does  not  require 
citations  from  books  to  sustain  it.  All  the  cases  which  rule  that 
it  is  essential  the  record  should  show  a  jury  was  impanelled — 
that  it  should  appear  the  jurors  were  sworn,  that  the  prisoner 
was  present  at  the  trial,  and  that  he  was  asked  what  he  had  to 
say  why  sentence  should  not  be  pronounced,  according  to  law — 
proceed  upon  this  basis.  The  reason  is,  that  all  these  matters 
are  essential  requisites  to .  make  a  trial  valid,  and  the  law  re- 
quires the  record  should  show  they  were  complied  with,  and  will 
not  permit  the  fact  to  be  left  to  mere  inference  or  intendment. 

IV.  The  first  and  second  reasons  filed  in  arrest  of  judgment 
were:  1.  That  it  does  not  appear  from  the  postea  that  any 
verdict  whatever  was  rendered  by  the  jurors  who  were  impan- 
elled. 2.  That  it  does  not  appear  that  the  twelve  jurors  who 
were  sworn  to  try  the  defendant,  or  any  of  them,  have  rendered 
any  verdict  upon  the  issues  they  were  sworn  to  try. 

The  truth  of  these  reasons  will  appear  from  an  examination  of 
$w  postea  returned  to  the  general  term.  It  states  that  the  trial 
was  brought  on  at  a  circuit  which  commenced  on  the  7th  of 
June,  1858 ;  that  certain  jurors,  whose  names  are  given,  were 
impanelled  and  sworn,  well  and  truly  to  try  the  case,  and  true 
deliverance  make  between  the  people  and  the  defendant,  and  a 
true  verdict  give  aceording  to  the  evidence.  It  then  adds :  "Af- 
terwards, the  said  trial  being  begun,  and  duly  continued  until 
6aid  day,  to  wit,  on  the  12th  day  of  June,  A.  D.,  1858,  say  and 
give  verdict,  that  the  said  Michael  Cancemi  is  guilty  of  felony 
and  murder  above  charged  in  the  form  aforesaid,  as  by  the  in* 
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dictment  aforesaid  is  above  alleged  against  him,  to  wit,  of  the 
murder  of  one  Eugene  Anderson,  at  the  city  of  New  York,  on 
the  21st  day  of  July,  A.  D.,  1857." 

It  is  submitted  that  this  record  does  not  show  that  any  verdict 
was  rendered  by  the  jury  who  were  impanelled  to  try  the 
cause.  It  is  not  6tated  that  it  was  rendered  by  the  jurors  afore- 
said, or  by  the  jurors  impanelled  to  try  the  issue,  but  simply  , 
mentions  the  fact  of  swearing  the  jury,  and  the  adjournments  of 
the  court  from  day  to  day ;  and  it  then  adds,  "  say  and  give  ver- 
dict" but  by  whom  it  was  given  does  not  appear.  It  is  not 
stated  to  have  been  rendered  by  the  jurors,  and  the  language  of 
the  postea  is  not  only  carefully  guarded,  but  is  exceedingly 
vague  and  indistinct.  The  words  used  are  not  "  apt"  ones,  ac- 
cording to  the  phraseology  of  Lord  Coke,  but  are  seriously  ob- 
jectionable in  a  matter  so  grave  as  the  conviction  of  a  party  for 
an  offence  which  involves  his  life.  In  fact,  of  all  matters  of 
substance  necessary  to  set  out  upon  a  record,  none  is  so  espe- 
cially essential  as  that  which  states  the  conviction  of  the  defend- 
ant by  the  jury  impanelled  to  try  him,  and  yet  this  vital  fact 
is  the  least  distinct  of  all  that  is  written  in  the  postea.  The  con- 
viction of  the  defendant  by  the  jury,  if  mentioned  at  all,  is  only 
by  intendment  and  inference ;  and  that  in  so  uncertain  a  way, 
that  violence  is  done  to  the  grammatical  construction  of  the 
language,  and  it  would  scarcely  be  considered  sufficiently  stated 
in  a  civil  cause,  much  less  in  one  that  is  capital.  The  reason 
for  this  want  of  distinctness  of  statement  in  the  postea,  in  the 
particular  mentioned,  most  probably  arose  from  conscientious 
scruples  on  the  part  of  the  judge  who  presided  at  the  Circuit 
Court,  when  he  came  to  make  up  his  record.  He  was  aware 
that  twelve  jurors  had  been  sworn  in  the  cause,  and  that  their 
names  were  upon  the  record ;  and  he  also  knew  that  one  of 
them  had  been  withdrawn  from  the  panel,  and  the  trial  pro- 
ceeded with  the  remaining  eleven,  according  to  his  additional 
certificate  returned  to  the  judges  of  the  general  term.  He  could 
not,  under  these  circumstances,  certify  with  truth  that  the  ver- 
dict was  rendered  by  the  twelve  jurors  who  had  been  impan- 
elled in  the  cause.  Nor  could  Judge  Wright,  with  propriety, 
sign  any  certificate  which  was  designed  to  bear  such  construc- 
tion, as  it  would  have  been  repugnant  to  truth ;  and  hence,  this 
vital  part  of  the  record,  which  ought  to  show  that  the  verdict  of 
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guilty  was  rendered  by  the  jury,  was  purposely  involved  in  the 
obscurity  in  which  we  find  it  in  the  postea.  It  is  submitted, 
however,  to  the  court,  that  the  rendition  of  the  verdict  by  the 
jury  impanelled  to  try  the  defendant  was  the  most  essential 
and  necessary  part  of  the  whole  proceedings,  and  it  ought  to 
have  been  stated  on  the  record  with  the  utmost  precision  and 
certainty.  No  court  (so  far  as  defendant's  counsel  have  been 
able  to  ascertain)  have  ever  executed  a  prisoner  upon  so  infor- 
mal a  statement  of  the  rendition  of  the  verdict  of  the  jury ;  and 
the  Court  of  Appeals,  it  is  believed,  will  not  establish  the  prece- 
dent, nor  give  its  sanction  to  such  looseness  and  uncertainty  in 
criminal  proceedings. 

Y.  The  third  and  fourth  reasons  filed  in  arrest  of  judgment 
were :  3.  That  it  does  not  appear  that  the  defendant  was  present 
in  court  when  the  verdict  of  the  jury  was  rendered,  if  any  ver- 
dict was  ever  rendered  by  said  jury,  or  any  of  them.  4.  That 
no  judgment  can  be  prononnced  upon  the  defendant,  neither  the 
record  nor  the  posted  showing  that  the  defendant  was  convicted 
of  the  offence  charged  against  him,  by  the  verdict  of  the  jury 
sworn  to  try  him. 

It  is  necessary  to  state  that  the  posted,  when  first  returned  to 
the  general  term  by  Judge  Wright,  did  not  contain  these  words : 
w  the  said  Michael  Cancemi  having  been  present  m  court  during 
the  whole  of  said  trial,  and  at  the  rendering  of  the  verdict." 
They  were  subsequently  inserted,  and  the  manner  in  which  it 
was  done  is  thus  stated  in  the  Error  Book : 

"The  attorney-general,  after  the  decision  of  the  general  term 
overruling  the  reasons  presented  by  the  defendant  in  arrest  of 
judgment,  applied  to  the  Hon.  "William  B.  Wright  to  amend  his 
postea  by  inserting  in  it  these  words,  to  wit : 

W4The  said  Michael  Cancemi  having  been  present  in  court 
daring  the  whole  of  the  said  trial,  and  at  the  rendition  of  the  ver- 
dict,' which  words  were  not  in  the  posted  when  first  returned  to 
the  general  term,  and  which  amendment  was  made  by  the  said 
justice  after  the  general  term  had  overruled  the  reasons  filed  in 
arrest  of  judgment,  to  which  amendment  the  said  defendant 
then  and  there  duly  excepted.'9 

As  the  case  stood  before  the  general  term,  judgment  should 
have  been  arrested,  it  nowhere  appearing  on  the  record  that  the 
defendant  was  present  in  court  at  the  rendition  of  the  verdict 
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The  following  cases  establish  the  position  that  such  an  omission 
is  fatal :  Dunn  a.  Com,  6  Barr^  389 ;  State  a.  Travers,  1  Over- 
ton, 434 ;  People  a.  Perkins,  1  Wend.,  91 ;  Bex  a.  Ladsingham, 
2  Raym.,  193. 

YI.  Judge  Wright  had  no  authority  to  alter  the  poster  by 
inserting  in  it  the  words  specified  in  the  fifth  point,  after  the 
question  had  been  presented  to  the  general  term  and  decided 
by  it  The  decision  which  was  pronounced  by  the  general 
term,  overruling  the  reasons  in  arrest  of  judgment,  disposed  of 
that  portion  of  the  case,  so  far  as  the  circuit  judge  and  the  gen- 
eral term  were  concerned,  and  it  could  only  be  reviewed  on 
writ  of  error  to  the  Court  of  Appeals,  neither  circuit  judge  nor 
general  term  having  authority  to  change  the  condition  of  the 
record  in  this  particular.  The  existence  of  such  a  power  wonld 
take  away  from  the  defendant  the  right  to  review  the  case,  as  it 
stood  at  the  time  of  the  argument  and  decision.  It  was  res  ju- 
dicata, and  therefore  too  late  to  amend.  Besides,  the  statutes 
of  Jeofails  never  were  understood  to  apply  to  criminal  cases, 
and  no  statute  of  New  York  authorized  such  amendments  to  be 
made.  (1  CKUb/s  Or.  Law,  539;  King  a.  Selfe,  8  Modn45] 
18  Viner's  Ab.,  176.) 

YII.  The  statement  on  the  record  and  postea  as  to  how  the 
verdict  was  rendered,  is  contradictory  and  uncertain.  The  first 
certificate  of  Judge  Wright  shows  (only  by  inference,  however) 
that  the  verdict  was  rendered  by  twelve  jurors,  while  his  second, 
or  additional  certificate,  states  that  it  was  rendered  only  by 
eleven  jurors.  This  inconsistency  and  contradiction  in  the  rec- 
ord makes  it  insensible.  On  such  a  record  judgment  should  be 
arrested.    ( Wharton's  Or.  Law,  618, 1846.) 

VIII.  The  fifth  reason  in  arrest  of  judgment,  arising  from  the 
fact  that  the  defendant  was  tried  by  a  tribunal  unknown  to  the 
common  law  and  the  constitution,  to  wit,  by  eleven  jurors  in- 
stead of  twelve,  is  of  itself  adequate  to  arrest  the  judgment 
against  the  defendant.  1.  Judicial  tribunals  are  created  in  all 
countries,  whose  jurisdiction  and  manner  of  trying  criminal 
offences  is  ascertained  and  prescribed  by  law.  2.  In  England 
it  is  by  courts  constituted  according  to  the  forms  of  the  common 
law,  with  the  aid  of  a  jury  consisting  of  twelve  persons,  neither 
more  nor  less.  3.  In  New  York,  criminal  tribunals  are  created 
by  statute,  whose  powers  and  mode  of  proceeding  are  according 
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to  the  course  of  common  law,  regulated  by  the  Bill  of  Eights, 
the  constitution  of  the  State,  and  the  statutes  creating  the 
courts.  4.  In  civil  cases,  the  right  of  a  party  interested  to 
waive  the  forms  of  law,  and  with  it  trial  by  jury,  is  expressly 
conceded  by  the  constitution ;  and  for  this  obvious  reason,  that 
civil  cases  affect  only  private  rights,  and  people  are  permitted  to 
make  what  bargains  they  please  in  respect  to  matters  which  con- 
cern their  own  interests  exclusively.  5.  In  criminal  cases,  par- 
ticularly felonies,  there  can  be  no  waiver  of  a  trial  by  jury,  and 
a  party  capitally  accused  cannot  submit  his  case  to  arbitration, 
or  to  any  other  tribunal  than  one  expressly  created  by  law  to 
try  it;  nor  can  the  said  tribunal  be  constituted  in  any  other 
manner  than  that  ordained  by  law :  hence,  when  the  law  pre- 
scribes that  an  accused  shall  be  tried  by  twelve  men,  he  cannot 
bargain  that  he  shall  be  tried  by  five,  or  ten,  nor  by  the  judge, 
without  the  intervention  of  any  jury  at  all.  6.  No  instanco  of 
the  conviction  and  execution  of  a  prisoner  has  ever  taken  place 
in  any  country  subject  to  the  forms  of  the  English  common  law, 
on  a  verdict  rendered  by  eleven  jurors ;  and  if  it  be  allowed  in 
this  case,  this  court  will  be  the  first  to  establish  such  a  prece- 
dent,— an  example  which,  it  may  be  safely  predicted,  will  not  be 
followed  in  any  other  State  of  the  Union,  and  will  be  startling 
to  the  English  judges,  the  great  expositors  of  the  common  law, 
and  the  right  of  trial  by  jury.  (Bill  of  Eights,  1  Rev.  Stats., 
302,  chap.  4,  part  1,  §  8 ;  Const,  art.  1,  §§  1,  2 ;  1  II.,  49.) 
The  petit  jury  must  consist  precisely  of  twelve,  and  is  never  to 
be  either  more  or  less,  and  this  fact  it  is  necessary  to  insert  upon 
the  record;  if,  therefore,  the  number  returned  be  less  than 
twelve,  any  verdict  must  be  ineffectual,  and  the  judgment  will 
be  reversed  for  error.  (1  Chitty*s  Or.  Law,  505.)  Twelve  ju- 
rors must  appear  on  the  record  to  have  rendered  their  verdict, 
otherwise  it  is  error  by  the  whole  court  (Mansfield,  C.  J.,  King 
a.  Inhabitants  of  St.  Michael's,  2  Wm.  Blacks.,  719.)  If  only 
eleven  jurors  be  sworn  by  mistake,  no  verdict  can  be  taken 
of  the  eleven ;  and  if  it  be,  it  is  error.  (2  Hale's  PI.  of  Or., 
296.)  Clyncard  was  indicted  and  convicted  in  the  Sessions  of 
the  Peace,  and  it  did  not  appear,  from  the  record,  that  the  num- 
ber of  jurors  were  twelve,  and  the  court  said  it  ought  to  appear ; 
for,  if  it  were  presented  by  a  lesser  number,  it  was  clearly  ill ; 
wherefore,  judgment  was  reversed.    (CroJce  Eliz.,  654.)    The 
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jury  is  called  petit,  because,  two  other  juries  must  consist  of 
twelve,  and  may  consist  of  twenty-three :  this  jury  ought  never 
to  be  more  nor  less  than  twelve ;  if  there  be  less,  the  verdict 
will  be  ineffectual,  and  the  judgment  will  be  reversed  for  error. 
(2  Haye's  Digest  Or.  State.,  486.)  Lord  Dacres,  in  the  twenty- 
sixth  year  of  Henry  VULlth  (1535),  being  indicted  for  treason, 
all  the  judges  met  previously  to  consider  any  doubts  that  might 
arise  in  that  case,  and  determined  that  a  peer  could  not  waive 
the  trial  by  his  peers.  The  same  was  again  resolved  on  <the  ar- 
raignment of  Lord  Audley  (1631),  in  the  seventh  year  of  Charles 
L  The  reason  is,  that  this  mode  of  trial  is  not  so  properly  a 
prwtlege  of  the  nobility,  as  part  of  the  indispensable  law  of  the 
land,  like  the  trial  of  commoners  by  commoners,  enacted,  or 
rather  declared,  by  magna  charta.  (  Woodeson's  Laws  of  3yn 
581.)  If  one  of  the  jurors  be  sick,  so  that  he  cannot  deliberate, 
and  a  verdict  be  taken,  it  is  the  verdict  of  die  other  eleven,  and 
will  be  set  aside.  (Den  a.  Baldwin,  2  Pennington,  945.)  It  is 
error,  if  it  does  not  appear  by  the  record  of  a  trial  of  an  indict- 
ment that  the  defendant  was  tried  by  twelve  jurors  lawfully 
sworn.  Tilghman,  0.  J.,  and  all  the  judges  concurred.  (Dobler 
a.  Commonwealth,  3  Serg.  A  Rawle,  237.)  Judgment  was  ar- 
rested where  it  appeared  the  case  had  been  tried  by  thirteen 
jurors.  (  Wharton's  Or.  Law,  618,  1846 ;  State  a.  Fort,  1  Car. 
Law  Rep.,  510 ;  see,  also,  Whitemarth  a.  Davis,  2  Haywood, 
118.)  A  jury  must  consist  of  twelve  men ;  no  other  number  is 
known  to  the  law.  (Dixom  a.  Richards,  2  How.  Miss-,  771 ; 
Jackson  a. State,  6  Black/., 4A\ ;  Rose  a.  State,  20  Ohio;  Work 
a.  State,  22  Ohio,  296 ;  Carson  a.  Commonwealth,  1  A.  K. 
Marsh.,  290.) 

It  may  be  alleged  that  the  prisoner  having  ashed  or  consented 
that  the  juror  should  be  withdrawn,  that  that  fact  authorized 
the  court  to  proceed  with  the  trial,  and  take  a  verdict  from  the 
remaining  eleven  jurors.  But  the  prisoner's  consent  did  not 
change  the  law.  He  could,  unquestionably,  waive  many  of  his 
constitutional  privileges — could  consent  to  the  introduction^ 
evidence  not  strictly  legal,  and  could  forbear  to  interpose  chal- 
lenges to  jurors ;  but  he  could  not  consent  to  the  creation  of  a 
new  tribunal,  to  try  his  offence,  unknown  to  the  law.  In  other 
words,  he  could  not  legally  consent,  as  he  did,  to  make  the  cir- 
cuit judge  and  eleven  jurors  referees  to  pass  upon  the  question 
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of  his  guilt  or  innocence.  What  ought  to  have  been  done  when 
the  juror  was  withdrawn,  is  expressed  with  great  distinctness  in 
2  Hayes*  Digest  of  Cr. State.,  451,  thus :  "If  a  juror  become  in- 
toxicated, or  be  taken  ill,  or  depart  from  the  court,  during  the 
progress  of  a  trial,  whether  it  be  for  felony  or  misdemeanor,  the 
proceedings  are  at  once  interrupted.  If  it  be  found  after  due 
inquiry,  upon  oath,  into  the  circumstances,  that  there  is  no  rea- 
sonable probability  of  the  juror's  early  return  to  his  duty,  the 
remaining  eleven  should  be  discharged ;  the  clerk  of  the  crown 
should  make  an  entry  of  the  fact,  with  the  reason  of  it ;  and  the 
trial  must  be  recommenced,  either  at  the  same  or  a  subsequent 
assizes."  See,  also,  Bex  a.  Williams,  Rims.  &  Ryan's  Crown 
Cos.  Reserved,  224.  In  a  capital  case  a  juror  cannot  be  with- 
drawn, and  the  trial  proceed,  though  the  parties  consent  to  it 
(Rex  a  Perkins,  Holt's  Casn  403 ;  Carthew,  465.)  On  an  in- 
dictment or  murder,  the  jury,  after  being  impanelled  and 
sworn,  were,  with  the  consent  of  the  prisoner's  counsel,  allowed 
to  separate.  The  judgment  of  conviction  was  reversed  on  that 
account,  Chief-justice  Gibson  stating  that  "no  consent  of  a  pris- 
oner, in  the  extremity  of  his  need,  ought  to  bind  him,  and  he 
ought  not  to  be  asked  to  consent."  The  court,  therefore,  treated 
his  consent  as  a  nullity.  (Peiffer  a.  Commonwealth,  3  Harris' 
Penn.  R.,  468.)  Chief-justice  Abbott,  in  Rex  a.  Wolf  (1  Chitt. 
£.,  401 ;  18  Eng.  Com.  Law,  115),  says,  "  I  think  the  consent  of 
the  defendant  ought  not  to  be  asked ;"  and  he  adds,  "  I  am  also 
of  the  opinion  that  the  consent  of  the  judge  would  not  make 
that  lawfiil  which  was  unlawful  in  itself."  Where,  on  the  trial 
of  an  indictment  for  forgery,  the  verdict  was  defective,  and  the 
defendant  agreed  to  amend  it,  the  court  held  such  verdict  did 
not  justify  a  sentence,  and  that  the  consent  of  the  defendant  did 
not  alter  the  case.  (Commonwealth  a.  Camfield,  Thatcher's  Cr„ 
Cos.,  510.)  The  constitution  of  the  State  of  New  York  permits 
trial  by  jury  to  be  waived  in  toiml  cases,  because  it  concerns  only 
private  interests ;  but  it  suffers  no  individual  compact  or  bargain 
to  touch  the  cherished  and  great  principle  of  trial  by  jury  in 
criminal  cases,  which  prescribes  a  hwwn,  certain,  uniform, 
and  permanent  rule,  which  neither  legislators,  judges,  or  citi- 
zen can  transgress,  alter,  or  infringe.  The  case  of  The  United 
States  a.  Rath  bone  (2  Paine,  578)  was  a  civil  case ;  and  see 
Bank  of  Columbia  a.  Okely,  4  Wheat',  235. 
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Lyman  Tremain,  attorney-general,  John  McKeon,  district 
attorney,  and  A.  A.  Phillips,  for  the  defendants  in  error.— 
I.  The  Court  of  Appeals  must  be  governed  in  their  examination 
and  decision  of  the  case  by  the  legal  record,  which  includes  not 
only  the  judgment  record,  signed  by  the  justices  of  the  Supreme 
Court,  but  also  the  bill  of  exceptions.  The  judgment  record, 
signed  by  the  justices  of  the  Supreme  Court,  sets  forth  the  indict- 
ment in  the  Court  of  General  Sessions  of  the  peace  in  New  York ; 
the  removal  injo  the  Oyer  and  Terminer ;  the  removal  into  the 
Supreme  Court ;  the  order  for  trial  at  the  circuit ;  the  postea, 
returning  the  verdict  of  guilty  against  the  prisoner ;  the  judg- 
ment thereupon  by  the  general  term  of  the  Supreme  Court; 
the  writ  of  error  to  the  Court  of  Appeals ;  the  judgment  of  the 
Court  of  Appeals  reversing  the  decision  of  the  Supreme  Court; 
the  judgment  of  the  Supreme  Court,  making  the  judgment  of 
the  Court  of  Appeals  the  judgment  of  the  Supreme  Court;  the 
second  order  for  trial  at  the  circuit  by  the  Supreme  Court ;  the 
postea  returning  the  verdict  of  guilty  on  the  second  trial ;  and 
die  judgment  of  the  Supreme  Court  thereupon.  This  record  is 
the  roll  or  memorial  of  the  judge,  importing  in  itself  such  incon- 
testable verity  that  it  will  admit  no  proof  or  averment  to  the  con- 
trary ;  the  form  of  the  record  is  substantially  that  to  be  found 
in  the  appendix  to  Blackstone's  Commentaries.  (Jacobs'  Law 
IHct.j  Tit.  Record;  4  Chitty**  Block's  Com.,  App.)  The  bill  of 
exceptions  is  a  mode  of  enlarging  the  record  by  incorporating  into 
it,  not  only  the  facts  of  the  case,  but  the  rulings  of  the  court  in 
admitting  or  rejecting  evidence,  and  the  instructions  to  the  jury. 
After  it  is  signed,  sealed,  and  filed,  it  becomes  apart  of  the  rec- 
ord^ and  the  matters  therein  set  forth  can  no  more  be  disputed 
than  those  contained  in  any  other  part  of  the  same  record,  and 
are  alike  subject  to  revision  in  a  court  of  error.  The  law  only 
knows  these  documents.  All  other  papers  returned  by  the  clerk 
of  the  Supreme  Court  form  no  part'  of  the  record.  The  Be  vised 
Statutes  have  directed  what  documents  shall  be  returned  on  a 
writ  of  error,  and  these  alone  can  form  the  foundation  of  the  ac- 
tion of  an  appellate  court.  The  report  of  the  judge  who  tried 
the  cause,  or  of  the  clerk,  is  not  a  part  of  the  record.  (2  Sev* 
Stats.,  741,  §§  16,  22,  3d  ed. ;  Ingle  a.  Coolidge,  2  Wheat  B, 
868 ;  Snydam  a.  Williamson,  20  How.  U.  &,  427.) 

II.  The  postea,  as  it  now  appears  on  the  record,  is  not  subject 
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to  the  objections  made  by  prisoner's  counsel.  These  objections 
were  matters  wholly  in  the  power  of  the  judge  who  tried  the 
cause  to  amend.  The  postea,  without  amendment,  showed  the 
fact  of  prisoner's  presence  by  fair  intendment ;  and  had  it  been 
incorporated  as  it  stood  originally,  the  court  should  sustain  it,  on 
the  authority  of  State  a.  Croton,  6  Ired.,  164,  and  West  a.  The 
State,  2  N.  J.,  212.  The  cases  cited  by  prisoner's  counsel  ap- 
ply to  judgment  records,  not  to  a  postea.  But  the  right  to 
amend  the  postea  is  questioned.  For  greater  caution,  it  was 
amended  before  sentence,  before  signing  the  judgment  record, 
by  the  judge  who  tried  the  case,  and  his  right  cannot  be  doubt- 
ed. (3  Blacks  Com.,  386,  in  notes ;  1  Chitt.  jff.,  283 ;  1  Mann, 
it  Or.,  958.) 

IIL  The  motion  in  arrest  of  judgment  was  properly  denied 
by  the  Supreme  Court.  No  motion  in  arrest  of  judgment  could 
be  made,  except  for  matters  appearing  on  the  face  of  the  rec- 
ord. (  Wharton's  Am.  Cr.  Z.,  3043.)  It  can  never  be  permit- 
ted that  the  declarations  of  a  prisoner,  or  speeches  of  counsel, 
merely  because  they  are  reduced  to  writing,  can  contradict  a 
solemn  record.  When  a  prisoner  is  called  upon  to  say  why 
sentence  should  not  be  pronounced  against  him,  he  can  plead  a 
pardon,  or  he  may  move  in  arrest  of  judgment,  but  only  for 
matters  on  the  record.  He  can  do  no  more.  (1  Pcurker's  Or. 
B^  474.) 

IV.  There  was  no  error  in  the  admission  or  rejection  of  testi- 
mony. 

Y.  If  the  Court  of  Appeals  should  determine  that  they  will 
entertain  the  question  as  to  a  trial,  at  the  request  of  the  prisoner, 
by  a  jury  of  less  than  twelve,  the  following  points  are  submit- 
ted: The  judgment  record  shows  that  twelve  jurors,  whose 
names  are  given,  were  impanelled  and  sworn  in  the  presence 
of  the  prisoner,  and  that  the  jury  convicted  him.  The  bill  of 
exceptions  prepared  by  the  prisoner  himself,  through  his  coun- 
sel, shows  that  the  prisoner  was  tried  and  convicted  for  and  of 
the  murder,  before  Hon.  W.  B.  Wright,  justice,  holding  the  Cir- 
cuit Court,  and  ajv/ry  thereof :  that  on  June  19,  the  jury  found 
the  prisoner  guilty  of  the  murder  charged  in  the  indictment. 
These  records  are  now  to  be  broken  down  by  the  introduction  of 
the  certificate  of  the  judge,  that  the  prisoner  requested  that  one 
of  the  jurors  should  be  permitted  to  withdraw  from  the  jury, 
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and  that  the  remaining  eleven  should  give  the  verdict  The 
consent  was  signed  by  the  prisoner,  and  was  approved  by  his 
counsel.  Its  language  unequivocally  expresses  the  desire,  the 
request  of  the  prisoner,  to  be  tried  by  eleven  jurors.  It  is  con- 
ceded that  nothing  but  the  consent  of  the  party  could  try  the 
prisoner  with  any  number  less  than  twelve.  No  statutory  pro- 
vision could  rednce  that  number  of  a  jury.  But  this  case  is 
founded  wholly  on  the  request  of  the  prisoner  and  his  consent 
No  maxim  is  more  trite,  than  that  consent  cannot  give  jurisdic- 
tion ;  and  it  is  necessary  to  inquire  whether  or  not  this  is  a 
jurisdictional  question.  Jurisdiction*  (jus-dicere)  is  the.  legal 
power  or  authority  to  declare  the  law,  to  do  justice,  to  have  cog- 
nizance of  offence.    (6  Pet.y  591 ;  9  Johns.,  239.) 

In  the  distribution  of  power  to  take  cognizance  of  offences, 
the  constitution  and  laws  of  this  State  have  given  to  the  Su- 
preme Court  of  this  State  the  power  to  hear  and  determine  cap- 
ital cases.  It  is  also  in  the  Oyer  and  Terminer,  and  by  a  late 
statute  it  is  also  given  to  the  General  Sessions  in  the  city  of  New 
York.  If  any  other  courts  should  attempt  to  exercise  any  au- 
thority or  power  in  such  cases,  their  proceedings  would  be  void, 
and  no  consent  could  give  them  that  authority.  If  their  pro- 
ceedings were  objected  to,  it  might  be  done  before  any  trial  by 
the  jury,  by  plea.  The  pleading  would  deny  the  authority  of 
the  court,  and  if  sustained,  would  quash  all  proceedings.  But 
after  a  court  has  jurisdiction,  matters  which  the  law  would  give 
a  party  a  right  to  insist  upon,  may  be  and  are  continually 
waived  in  our  courts.  Matters  which  would  have  been  rejected 
as  erroneous  are  continually  held  to  be  valid,  on  the  ground 
that  consensus  toilet  errorem,  after  the  court  has  acquired  juris- 
diction. 

As  to  the  origin  and  history  of  trial  by  jury,  see  Worthing- 
ton  on  Juries,  3, 11-16,  40,  41,  47 ;  Stephens  on  PJ.,  App.,  65 ; 
Olan.  Lib.)  13,  c.  2 ;  Reeves,  vol.  i.,  177,  334. 

The  history  of  the  trial  by  jury  leads  to  the  conclusion  that  in 
England  it  arose  out  of  the  action  of  the  court,  on  the  request  of 
the  parties :  it  was  a  favor  granted  by  the  courts.  No  definite 
number  was  fixed  upon,  of  twelve,  until  the  time  of  Henry  II. 
This  number  was  generally  fixed  upon,  as  the  ecclesiastical  au- 
thority had  made  precedent  for  it.  Lord  Coke  says  the  number 
twelve  had  something  sacred  in  it,  and  that  was  the  number  of 
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the  apostles.  There  could  have  been  no  reason  why  the  courts 
would  not  have  granted  a  less  number  than  twelve  to  the  par- 
ties, had  they  requested  a  less  number.  In  the  course  of  time, 
the  power  of  the  strong  was  exercised  to  oppress  the  weak,  and 
in  Magna  Charta  was  inserted  a  provision  that  secured  to  the 
people  of  England  as  a  right  that  which  had  been  accorded  as 
a  favor.  That  great  charter  declared  that  no  one  should  be  de- 
prived of  life,  liberty,  or  property  without  the  judgment  of  his 
peers.  Civil  and  criminal  cases  were  placed  on  the  same  plat- 
form. The  declaration  was  the  submission  of  the  crown  to  the 
demands  of  the  people — that  trial  by  jury  should  be  their  right 
—their  privilege.  The  people  intended  that  this  privilege 
should  be  held  in  their  own  hands,  without  the  interference  of 
judges  or  the  crown.  In  no  country  has  that  privilege  been 
guarded  with  more  care  than  in  England,  and  when  onr  State 
governments  were  formed,  the  provision  of  Magna  Charta  was 
incorporated  into  our  State  constitutions,  thereby  securing  to 
our  citizens  the  same  privileges  which  Magna  Charta  secured 
in  England  to  British  subjects.  In  Great  Britain,  the  jury  was 
intended  as  a  protection  to  the  people  from  the  prosecutions  of 
the  crown.  It  was  intended  as  an  antagonist  to  that  power.  In 
this  country,  it  has  been  adopted  as  a  shield  which  a  party  has  a 
right  to  use  in  his  defence  or  to  cast  it  aside  at  his  pleasure.  It 
is  his  personal  advantage,  secured  to  him  by  the  common  law 
incorporated  into  Magna  Charta,  and  sanctioned  by  the  consti- 
tution of  our  State.  It  is  his  especial  protection,  of  which  he 
cannot  be  deprived  except  by  his  own  consent.  A  case  can 
readily  be  conceived,  even  in  this  country,  where  the  outcry 
against  a  prisoner  might  be  so  great  that  no  jury  would  have 
the  courage  to  acquit,  although  the  party  might  not,  according 
to  law,  be  guilty :  would  any  one  say  that  the  party  against 
whom  this  outcry  was  made  had  no  right  to  say  that  he  did  not 
wish  to  risk  his  case  before  a  jury,  but  he  would  waive  his  right 
to  a  jury  trial,  and  submit  to  the  decision  of  the  court  ?  There 
ia  no  distinction  between  civil  and  criminal  cases,  as  to  a  right 
to  a  jury  trial.  There  is  in  the  present  constitution  a  provision 
for  a  waiver  of  a  jury  in  civil  cases.  It  will  be  insisted  that  this 
was  intended  by  the  constitution  not  to  allow  a  waiver  in  crimi- 
nal cases.  The  Court  of  Appeals  have,  lately,  in  the  Metropoli- 
tan Police  cases,  decided  that  the  maxim  of  eaapremo  unvua 
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exdusio  altering  is  not  applicable  to  the  constitution.  The 
constitution  also  provides  another  personal  privilege,  that  a 
party  shall  not  be  twice  put  in  jeopardy, — a  benign  provision  of 
the  common  law  adopted  by  us.  Yet  no  one  will  pretend  to 
deny,  that  unless  the  party  interpose  that  objection,  and  bring  it 
before  the  notice  of  the  court,  at  a  proper  stage  of  proceedings, 
he  would  be  bound  by  the  judgment  on  the  second  trial.  In 
England,  no  accessory  can  be  tried  until  after  the  attaint  of  his 
principal ;  yet  it  has  been  expressly  held  that  he  can  waive  that 
privilege.  (2  Hale,  224.)  There  can  be  no  doubt  that  a  party 
may  plead  guilty  to  an  indictment  for  felony.  Blackstone  says 
that  it  may  be  done,  but  ought  not  to  be  encouraged  in  capital 
cases.  (4  Blackst.,  829.)  If  a  party  can  waive  any  jury,  can 
he  not  waive  any  number  less  than  twelve  ?  When  arraigned, 
a  prisoner  may  stand  mute,  or  plead,  or  confess  the  fact ;  and  in 
this  last  case,  the  court  has  nothing  to  do  but  to  award  judg- 
ment. Executions  by  death  have  followed  on  such  confessions 
of  guilt  in  court.  (4  Blackst,  330,.  Christian'' 8  Notes.)  Can- 
not a  prisoner  admit  in  evidence  material  facts — can  he  not, 
in  a  case  of  murder,  admit  the  corpus  delicti,  the  finding  of  a 
dead  body,  which  in  some  trials  is  the  turning-point  of  a  case? 
Can  he  not,  under  the  constitution  of  the  United  States,  waive 
his  right  to  be  confronted  by  his  witnesses,  before  a  jury,  by  ad- 
mitting written  testimony!  The  maxim,  Quilibet  potest  renun- 
ciare  pro  se  introducto  (Broom's  Max.),  is  the  foundation  of 
the  doctrine  that  a  prisoner  can  waive  any  personal  privilege, 
even  in  a  criminal  case.  In  the  case  of  the  Kinlochs  (1  Fos- 
ter's Or.  Z.,  16),  Mr.  Justice  Foster  said  the  question  was, 
whether  in  a  capital  case,  where  the  prisoner  may  make  his  full 
defence  by  counsel,  the  court  may  not  discharge  the  jury  upon 
the  motion  of  the  prisoner's  counsel,  and  at  his  own  request 
He  was  clearly  of  opinion  that  it  might  be  done.  He  said  that 
the  discharging  of  the  jury  was  not  a  strain  in  favor  of  preroga- 
tive. It  was  not  done  to  the  prejudice  of  the  prisoners.  On  the 
contrary,  it  was  intended  as  a  favor  to  them.  In  that  light  it 
was  considered  by  the  court ;  in  that  light  it  was  considered  bj 
the  prisoners  and  their  counsel,  and  accordingly  they  prayed  it ; 
and  in  that  light,  Mr.  Attorney-general,  with  his  usual  candor, 
consented  to  it ;  and  in  that  light,  he  adds,  "  I  know  of  no  oh* 
jection  in  point  of  law  or  reason  to  it."    (See  case  cited  in  2  Be*- 
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nett  <6  Heard's  Lead.  Cos.,  337.)  The  case  of  Bex  a.  Perkins, 
Holies  Cos.,  403,  and  S.  C,  Carthew,  463,  are  overruled  in  this 
case ;  in  People  a.  Goodwin  (18  Johns))  the  same  cases  are  re- 
pudiated. 

He  doctrine  that  a  peer  cannot  waive  his  privilege,  if  the 
law,  must  have  been  on  the  ground  that  it  was  not  a  personal 
privilege  belonging  to  him  alone ;  but,  as  it  was  an  honor  of  in- 
heritance, the  peer  could  not  commit  that  honor  to  the  hands  of 
any  but  his  peers.  (12  State  2¥.,  1195.)  But  according  to 
Blackstone,  the  occasion  when  he  cannot  waive  his  privilege  is 
on  a  charge  of  treason.  (4  Chitb.  Blackst.,  401.)  It  was  on 
merely  a  political,  a  State  question,  he  could  not  waive.  But 
peers  have  been  tried  for  murder  in  England,  by  a  common 
jury.  (1  State  Tr.,  55.)  And  Hawkins  says,  "  If  one  who  has 
a  title  to  peerage  be  indicted  and  arraigned  as  a  commoner  and 
plead  not  guilty,  and  put  himself  upon  the  country,  he  cannot 
afterwards  suggest  that  he  is  a  peer,  and  pray  trial  by  his  peers." 
(2  Hawk.,  P.  0.,'e.  44,  §  19;  1  Ghitt.  Blackst.,  401,  notes.) 

Under  our  constitution,  there  is  no  distinction  between  the 
right  to  a  jury  in  a  civil  and  criminal  case,  as  we  have  before 
stated,  and  the  right  to  waive  in  civil  cases  has  been  repeatedly 
held  to  apply  to  constitutional  as  well  as  statutory  privileges. 
The  maxim,  Quilibet,  &c,  is  said  by  our  courts  to  be  as  ap- 
plicable to  constitutional  as  to  statutory  provisions  made  for 
the  protection  of  a  party.  He  may  renounce  it  at  his  pleasure. 
{Sedgwick  on  Const  X.,  Ill ;  Baker  a.  Brenan,  6  Hill,  47;  Peo- 
ple a.  Murray,  5  lb.,  468 ;  Embry  a.  Conner,  3  Comst.,  511 ; 
Lee  a.  Tillotson,  24  Wend.,  337 ;  Van  Hook  a.  Whitlock,  26 
Wend.,  43,  affirming  7  Paige,  373.) 

To  sustain  the  doctrine  that  there  can  be  a  waiver  in  a  crimi- 
nal case,  the  following  cases  are  referred  to : 

In  the  People  a.  Parker  (6  Hill,  47),  Judge  Cowen,  giving  the 
opinion  of  the  court,  says  that  "  a  constitutional  provision  mpde 
for  the  benefit  of  the  owner  of  property  can  be  waived ;"  and 
adds :  "  The  maxim,  Quilibet  potest  r enunciate  pro  se  introducto, 
applies  as  well  to  constitutional  law  as  to  any  other.  Suppose 
defendant  omits  to  plead  autrefois  acquit  to  an  infamous  crime, 
or  pleads  guilty,  could  it  be  said  that  the  former  acquittal  should 
protect  him  from  punishment,  because  the  provision  against  his 
being  put  twice  in  jeopardy  has  found  its  way  into  the  const*- 
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tution?"  (See  2  Inst,  183.)  In  Lee  a.  Tillotson  (23  Wend.,  338), 
Judge  Cowen  says :  "  A  party  may  waive  a  constitutional  as  well 
as  statutory  provision  made  for  his  own  benefit  The  contrary 
argument  would  deprive  a  criminal  of  the  power  to  plead 
guilty,  on  the  ground  that  the  constitution  has  secured  him  a 
trial  by  jury."  In  the  People  a.  Rathbone  (21  Wend.,  542),  Judge 
Cowen  said :  "  The  law  allows  triers  for  the  benefit  of  the  priso- 
ner or  the  people.  Either  may  waive  it.  Quilibet  potest  re- 
nunciarejtro  se  introducto,  is  a  maxim  of  universal  application. 
The  prisoner  may  even  waive  his  right  to  a  trial  at  the  hands  of 
a  jury,  on  the  merits,  by  pleading  guilty.  Having  this  power, 
no  one  will  pretend  that  he  cannot  consent  to  any  thing  else. 
He  may  waive  any  matter  of  form  or  substance,  excepting  only 
what  may  relate  to  the  jurisdiction  of  the  court.  His  power  to 
agree  that  the  court  shall  act  as  triers  of  a  challenge,  which 
may  be  implied  from  the  course  that  he  and  his  counsel  take 
in  respect  to  the  mode  of  trial,  was  held  in  the  People  a. 
Mather  (4  Wend.,  229-245)." 

A  man  cannot  legally  be  indicted  and  tried  as  accessory  to  a 
felony,  till  the  principal  be  convicted.  Such  a  trial  is  contrary 
to  an  ancient  and  fundamental  rule  of  law.  "  Yet,"  says  Lord 
Coke,  "  if  he  goes  to  trial  without  insisting  ou  the  objection,  he 
shall  be  holden  to  have  waived  it."  To  this,  he  expressly  applies 
the  maxim  cited.    (2  Inet.,  183.) 

Any  agreement  deliberately  made,  any  plain  assent,  express 
or  implied,  in  respect  to  the  orderly  conduct  of  a  suit,  or  even 
an  agreement  to  admit  a  material  fact  upon  the  trial,  cannot  be 
revoked  at  the  pleasure  of  the  party.  In  the  business  courts, 
such  agreements  are  so  common,  and,  therefore,  so  apt  to  be 
forgotten  or  misunderstood,  that  they  are  generally  required  by 
rule  to  be  put  in  writing.  The  Court  for  the  Correction  of  Erroi*, 
however,  where  there  is  no  such  rule,  hold  an  oral  agreement 
binding.  (Chamberlain  a.  Fitch,  2  Cow.,  243-245.)  Agreements 
in  the  Courts  of  Oyer  and  Terminer  stand,  I  presume,  generally, 
upon  the  same  footing.  A  prisoner  on  trial  there,  who  defends 
by  counsel,  and  silently  acquiesces  in  what  they  agree  to,  is 
bound,  the  same  as  any  other  principal,  by  the  act  of  his  agent 

The  courts  specifically  enforce  agreements  made  in  respect  to 
the  course  of  the  cause  by  persons  properly  authorized.  They 
do  not  allow  a  party  to  violate  a  stipulation  and  put  his  antago- 
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ni6t  to  an  action.  What  ought  to  be  done,  they  will  consider 
either  as  having  been  done,  or  summarily  enforce  its  execution 
by  process  of  contempt.  Where  an  attorney  agreed  at  the  trial 
to  release  the  interest  of  a  witness  who  was  therefore  sworn,  on 
motion  for  a  new*  trial  the  court  said  they  would  hold  him  to 
have  been  actually  discharged,  inasmuch  as  he  might  compel 
the  attorney  to  execute  his  agreement.  (Heming  0.  English, 
6  Carr  <fe  Payne,  542  ;  1  Cr.  Mee  &  Rose,  568  ;  5  Tyrwh.,  185.) 
In  Davis  a.  Burton  (4  Carr  &  Payne,  166),  the  defendant's  at* 
torney,  by  consent  of  the  defendant,  having  orally  agreed,  at  a 
private  interview  with  the  plaintiffs'  attorney,  to  admit  certain 
facts  on  the  trial,  the  court,  upon  the  cause  coming  on,  and  on 
oral  proof  of  the  agreement,  held  the  defendant  specifically 
to  perform  it,  by«taking  the  facts  as  actually  admitted  at  the 
trial. 

I  will  not  deny,  that  agreements  may  be  thus  enforced  in  a 
criminal  case.  Suppose  a  prisoner  to  declare  on  full  advice 
that  he  will  plead  guilty,  on  which  the  prosecutor's  witnesses 
are  all  dismissed  ;  might  not  the  court  order  the  plea  entered  as 
if  the  same  consequence  had  been  produced  in  a  civil  cause,  on 
an  attorney  stipulating  to  give  a  cognovit?  All  this  sounds 
harsh,  and  no  court  would  ever  enforce  a  stipulation  to  plead 
guilty,  unless  in  a  case  where  they  plainly  saw  that  the  object 
of  the  prisoner  was  to  defraud  the  course  of  justice.  Agreements 
to  waive  his  personal  right  ought  not  to  be  enforced  except  in 
such  cases,  though  the  right  of  the  court  may  be  exercised  to 
the  same  extent  as  in  civil  causes. 

The  People  a.  Mather  (4  Wend.,  229,  245,  246)  was  referred 
to  as  a  case  in  which  the  accused  had  been  allowed  to  revoke 
his  agreement  He  had  stipulated  that  every  juror  should  be 
considered  as  challenged  by  each  side.  The  juror  examined 
appeared  to  be  biased  against  the  accused,  who  was  allowed  to 
revoke  his  side  of  the  agreement — that  is,  waive  his  challenge. 
The  court  put  his  right  on  the  general  ground  to  which  I  have 
before  adverted,  that  a,  party  may  always  waive  advantage  to 
himself. 

In  the  United  States  Court,  Judge  Thompson  held  the  same 
doctrine.  Judge  Thompson  says,  u  All  that  is  necessary  is,  that 
there  be  unequivocal  evidence  of  waiver  of  his  rights ;"  which 
appears  in  Cancemi's  case,  under  his  own  hand,  and  approved 
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by  his  counsel.  In  2  Bennett  dk  Heard? 8  Lead.  Cos ,  337,  there 
is  a  note  in  which  have  been  collected  together  cases  with  regard  to 
juries  of  less  than  twelve.  It  shows  that  under  our  constitution, 
and  that  of  the  States  of  the  Union,  no  man  can  be  tried  for  a 
crime  against  his  consent  without  a  jury  of  twelve.  It  shows 
that  legislation  cannot  dispense  with  unanimity  in  juries  of 
twelve,  but  it  shows  the  party  himself  can,  and  adds:  "Like  any 
other  right  or  privilege,  the  right  of  trial  by  twelve  jurors  can, 
doubtless,  be  waived  by  the  person  for  whose  benefit  it  was  pro- 
vided ;  and  if  he  consent  to  be  tried  by  a  less  number,  their  ver- 
dict would  not  be  erroneous."  (See  United  States  a.  Bathbone, 
2  Fame,  C.  C.,  578.) 

It  may  be  proper  to  refer  to  some  of  the  authorities  on  which 
probably  the  prisoner's  counsel  may  rely.  The  case  of  Ger- 
mond  a.  The  People  (1 Hill,  343),  only  maintains  the  conceded 
doctrine  that  consent  cannot  give  jurisdiction.  The  court 
speaks  of  the  question  as  one  of  jurisdiction,  as  the  act  of  ar- 
bitrators not  adopted  by  the  court.  Had  it  been  adopted  by  the 
court,  the  opinion  says,  that  whether  or  not  it  could  be  reviewed 
is  very  questionable. 

In  the  case  of  Cutter  a.  Creswick  (3  Keble,  362),  referred  to 
in  Germond  a.  The  People,  which  occurred  in  the  time  of 
Charles  II.,  there  was  a  jury  of  seven.  The  report  says:  "The 
amerciant  is  tried  by  a  jury  of  seven,  which  per  curiam  is  ill, 
and  must  be  twelve.  There  is  nothing  to  show  that  there  was 
consent  given." 

The  case  of  The  King  a.  The  Inhabitants  of  St  Michaels 
(2  SirWm.  BlacksL,  719)  was  a  presentment,  by  two  justices  of 
the  town  sessions,  of  a  highway  as  being  out  of  repair.  The 
presentment  was  traversed;  and  issue  being  joined  thereon,  a 
venier  was  awarded  on  the  record  for  twelve  jurors  to  try  the 
issue.  And  the  record  stated  that  "  the  jurors,  by  the  sheriff 
aforesaid  being  called  and  impanelled  for  the  purpose,  came, 
and  found  a  verdict  for  the  crown.'9 

The  record  was  removed  into  the  King's  Bench  by  a  writ  of 
error,  where  it  was  objected  that  Hhere  are  no  jurors  named  in 
the  record.  Nor  is  it  as  much  as  .stated  that  they  are  twelve  in 
number,  which  is  distinctly  necessary  to  oppear  on  the  record." 
The  record  in  Cancemi's  case  shows  twelve  names,  and  it  con- 
forms to  this  decision. 
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The  report  6ays  judgment  was  reversed,  but  there  is  a  note 
in  the  following  words :  "  Sergeant  Hill  in  bis  MSS.  says  that 
this  case  is  wrong  reported,  and  that  the  judgment  was  affirmed." 

Clycard's  case  {Cro.  Eliz.,  654)  covers  the  question  of  the 
finding  of  an  indictment.  Clycard  was  indicted  on  the  8th  Hen. 
VI.,  ch.  9.  The  record  was,  u  Ad  sessionempacis,  dkc.,per  sacra- 
menturn  A.  B.  C.  D*,  et  aliorum  legaliwm  hominum  de  comi- 
tate pradicto  prasentatum  existet,  die,  and  it  appeareth  not  that 
it  was  per  sacramintum  twelve;  for  if  it  were  presented  by  a 
lesser  number,  it  was  clearly  ill;  wherefore  it  was  reversed. 
The  marginal  note  is:  "The  caption  of  an  indictment  must  show 
that  it  was  taken  by  the  oaths  of  twelve  men."  The  case  is  not 
one  of  consent  to  a  jury  less  than  twelve. 

In  Peiffer  a.  The  Commonwealth  (3  Harris,  468),  the  prisoner 
was  convicted  of  murder.  The  jury  was  allowed  to  separate. 
The  court  in  Pennsylvania  decided  that  the  jury  could  not 
separate,  even  with  the  consent  of  the  prisoner,  and  ordered  a 
new  trial.  The  remarks  of  Chief-justice  Albert,  in  Rex  a.  Wolf 
(1  ChiU.  R.,  401),  and  Mills  a.  The  Commonwealth  (1  Harris, 
627),  are  referred  to  for  the  purpose  of  sustaining  the  decision. 
The  courts  of  the  United  States  also  permit  such  separation, 
even  without  the  consent  of  the  prisoner.  The  court  in  Penn- 
sylvania admit,  that,  if  a  prisoner  consent  to  the  discharge  of  a 
previous  jury,  it  is  an  answer  to  a  plea  of  former  acquittal. 

These  have  no  bearing  on  our  case.  The  case  decided  in 
Chitty's  Reports  was  that  of  a  jury  separating  without  consent, 
in  a  case  of  misdemeanor.  Denman  arguendo,  said  nothing 
could  authorize  the  dispersion  of  the  jury,  except  the  consent  of 
the  defendants. 

This  case  shows  that  the  dispersion  of  the  jury  is  a  matter  of 
discretion,  in  a  case  of  misdemeanor,  with  the  judge;  the  con- 
sent of  the  prisoner  has  nothing  to  do  with  it.  The  prisoner's 
consent  was  not  in  the  case,  as  the  jury  separated  without  the 
defendant's  knowledge. 

The  case  of  Mills  a.  The  Commonwealth  (1  Harris,  627)  was 
one  in  relation  to  consent  giving  jurisdiction.  The  Court  of 
Quarter  Sessions,  at"  an  adjourned  session,  had  no  authority  to 
try  the  charge  against  the  prisoner,  and  his  consent  could  give 
no  such  authority.  In  the  opinion  given  by  the  judge  of  the 
Pennsylvania  court,  he  cites  the  remark  of  an  English  judge  in 
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the  case  of  the  King  a.  Wolf  (1  Chitt.  i?.,  401),  to  the  effect 
that  the  prisoner's  consent  ought  not  to  be  asked.  The  case  of 
Hex  a.  Wolf  was  one  of  misdemeanor,  and  the  judge  said  that 
he  would  not  ask  the  consent  of  the  prisoner  to  discharge  a  jury. 
He  had  nothing  to  say  to  it.  The  court  could  discharge  without 
his  consent,  in  a  case  of  misdemeanor. 

The  case  of  Writ  a.  The  State  of  Ohio  (1  Warden,  2  Ohio,  296) 
arose  out  of  a  law  of  Ohio  authorizing  a  jury  of  six  in  a  case  of 
assault  and  battery.  The  prisoner  demanded  twelve,  and  the 
court  say  that  he  had  a  right  to  that  number,  and  the  statute 
of  Ohio  was  unconstitutional,  as  made  in  violation  of  the  citizen's 
right  to  twelve. 

The  cases  cited  on  behalf  of  the  prisoner  presented  ques- 
tions as  to  the  rights  of  prisoners,  of  which  they  had  been  de- 
prived without  their  express  consent.  None  of  them  are  appli- 
cable to  a  case  like  the  present,  arising  out  of  the  request  of  the 
party  to  have  his  rights  waived. 

In  Jones  a.  State  of  Ohio  (Ohio  i?.),  the  prisoner  was  tried  ; 
and  while  the  jury  was  out  considering  his  case,  he  was  re- 
manded to  the  jail.  The  jury  returned  to  the  bar  while  the 
prisoner  was  absent,  but  his  counsel  was  present  at  the  rendition 
of  the  verdict.  The  jury  returned  a  verdict  of  guilty  ;  the  pris- 
oner's counsel  making  no  objection,  on  the  ground  of  hie  client's 
absence.  The  court  reversed  the  judgment,  but  said :  u  These 
rights  may  be  waived  by  the  accused  partyy  if  he  thinks  prop- 
er." But  whether  they  can  be  waived  by  counsel,  is  a  matter 
of  doubt. 

It  may  not  be  improper  to  refer  to  the  fact,  that  this  appeal 
arises  in  a  case  ip.  which  three  trials  have  been  had,  and  two 
verdicts  of  juries.  Should  the  court  order  a  new  trial,  there 
can  be  no  question  that  we  shall  have  the  case  again  before 
this  court,  on  a  plea  of  having  been  once  put  in  jeopardy  on 
former  conviction. 

By  the  Coubt. — Stbono,  J. — The  return  to  the  writ  of  error 
in  this  case  contains  a  formal  record  of  judgment,  setting  forth 
an  indictment  against  the  plaintiff  in  error,  in  the  Court  of  Gen- 
eral Sessions  of  the  Peace  in  the  city  and  county  of  New  York, 
for  the  crime  of  murder ;  the  plea  of  the  plaintiff  in  error  tra- 
versing the  indictment ;  the  removal  of  the  indictment  into  the 
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Court  of  Oyer  and  Terminer  of  said  city  and  county,  and  sub- 
sequently into  the  Supreme  Court ;  the  postca  or  certificate  of 
the  justice  who  held  the  Circuit  Court  at  which  the  trial  of  the 
indictment  was,  by  a  general  term  of  the  Supreme  Court  in  the 
first  judicial  district,  ordered  to  take  place,  and  was  had ;  the 
proceedings  at  the  trial,  showing  that  a  verdict  of  guilty  was 
rendered ;  and  the  judgment  of  the  Supreme  Court,  at  a  general 
term  in  said  district,  sentencing  the  plaintiff  in  error  to  the  pun- 
ishment of  death.  This  record  is  signed  by  the  four  justices  of 
the  Supreme  Court,  before  whom,  it  is  stated  in  the  record,  the 
general  term  was  held  at  which  the  judgment  was  given.  A 
bill  of  exceptions,  setting  forth  portions  of  the  testimony,  and 
several  exceptions  to  rulings  at  the  trial  upon  questions  of  evi- 
dence, is  also  embraced  in  the  return,  which,  it  is  conceded  on 
the  part  of  the  people,  is  to  be  regarded  as  a  part  of  the  record, 
and  as  such  to  be  properly  before  the  court.  The  po%tea,  em- 
braced in  the  formal  record  of  judgment  as  above  stated,  shows 
that  twelve  jurors,  whose  names  are  given,  were  duly  chosen, 
sworn,  and  impanelled  to  try  the  indictment ;  and  afterwards, 
on  a  specified  day,  the  trial  having  been  begun  and  duly  con- 
tinued to  that  day,  rendered  their  verdict.  The  bill  of  excep- 
tions states  that  the  trial  was  before  the  justice  holding  the  Cir- 
cuit Court,  and  a  jury  thereof,  called,  impanelled,  and  sworn,  and 
that  the  jury  found  the  prisoner  guilty  of  the  murder  charged  in 
the  indictment. 

In  addition  to  the  matters  above  mentioned,  the  return  to  the 
writ  of  error  includes  a  certificate  of  the  justice  before  whom 
the  Circuit  Court,  at  which  the  indictment  was  tried,  was  held, 
stating  to  the  Supreme  Court,  that  after  the  jury  had  been  im- 
panelled and  sworn,  and  the  trial  of  the  prisoner  commenced, 
a  stipulation  consent  and  agreement,  of  the  prisoner,  his  coun- 
sel, and  the  counsel  on  behalf  of  the  people,  annexed  to  the  cer- 
tificate, was  presented  to  the  court,  and  the  juror,  Frederick 
Muller,  was  withdrawn  by  the  express  request  and  consent  of 
the  prisoner,  and  under  and  in  pursuance  of  such  stipulation. 
The  stipulation  is  next  set  forth  at  length,  with  a  statement  that 
it  was  handed  to.  the  court  and  ordered  on  file,  and  that  the  said 
Frederick  Muller  was  permitted  to  withdraw  from  the  jury-box. 
Following  the  certificate  and  stipulation,  are  several  reasons 
stated  to  have  been  filed  in  arrest  of  judgment ;  among  which  is, 
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that  it  appears  by  the  said  certificate,  and  the  papers  annexed 
thereto,  that  said  juror  was  permitted  to  withdraw  from  the 
jury,  and  that  the  verdict  was  rendered  by  eleven  jurors  only; 
which  reasons,  it  is  stated,  were,  after  argument,  overruled  by 
the  court.  It  is  then  added,  that  several  reasons  for  a  new  trial 
were  filed, — which  are  given  in  full,  being  the  exclusion  of  evi- 
dence at  the  trial,  and  presenting  the  same  questions  which 
arise  upon  the  bill  of  exceptions ;  and  which  reasons,  it  is  stated, 
were  subsequently  argued  and  overruled. 

The  proceedings  on  the  arraignment  of  the  plaintiff  in  error 
are  also  stated,  from  which  it  appears  that  he  urged  as  a  reason 
why  judgment  should  not  be  pronounced  against  him,  that  he 
was  tried  by  a  tribunal  unknown  to  the  common  law  and  the 
constitution,  viz.,  by  eleven  jurors,  and  not  twelve ;  and  that  the 
court  overruled  the  same,  on  the  ground  that  it  appeared  by  the 
aforesaid  certificate  that  one  of  the  jurors  was  withdrawn  at  the 
request  and  for  the  benefit  of  the  plaintiff  in  error,  and  that  it 
was  at  his  request  the  trial  proceeded  with  the  remaining  jurors. 

An  order  of  the  Supreme  Court,  at  a  special  term  in  the  firet 
judicial  district,  duly  certified  by  the  clerk,  is  next  given, 
which  recites  the  aforesaid  certificate,  in  reference  to  the  with- 
drawal of  a  juror,  and  states  that  the  general  term  ordered  that 
the  fact  so  certified  should  appear  as  a  fifth  reason  for  the  mo- 
tion in  arrest  of  judgment,  made  by  the  prisoner ;  that  this 
ground  or  reason  for  the  motion  in  arrest  of  judgment  should 
therefore  be  added  in  the  form  in  which  it  appears.  After 
which,  the  order  proceeds  as  follows :  "  The  motion  to  add  to  the 
record  in  this  case  the  reasons  in  arrest  of  judgment  (as  thus 
amended),  and  also  the  reasons  for  a  new  trial,  and  also  the  pro- 
ceedings  on  the  arraignment  of  the  prisoner  for  eentence,  &c, 
granted,  and  the  same  must  be  annexed  to  the  record  in  this 
case,  and  be  certified  by  the  clerk.  It  is  further  ordered,  that  a 
certified  copy  of  this  order  be  annexed  with  the  said  papers  to 
the  record." 

The  principal  ground  of  error  relied  on  in  the  case,  appears 
only  by  that  portion  of  the  return  which  is  additional  to  the 
formal  record  of  judgment,  and  the  bill  of  exceptions ;  and  it  is 
made  a  point,  on  the  part  of  the  people,  that  this  additional  mat- 
ter was  not  called  for  by  the  writ  of  error,  and  was  imperfectly 
returned,  and  that  it  cannot  be  considered  by  the  court    It  is 
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necessary,  therefore,  at  the  outset,  to  determine  the  question, 
whether  this  matter  is  legally  before  the  court,  and  can  be  re- 
garded in  connection  with  the  residue  of  the  return,  in  examin- 
ing and  deciding  the  case. 

The  Revised  Statutes  (vol.  ii.,  p.  741,  §  20),  in  an  article  re- 
lating to  writs  of  error  on  judgments  in  criminal  cases,  provide, 
that  upon  any  writ  of  error  being  filed  which  shall  operate  as  a 
stay  of  proceedings — and  such  is  the  effect  of  the  writ  in  the 
presert  case — "it  shall  be  the  duty  of  the  clerk  of  the  court  to 
make  a  return  thereto  without  delay,  containing  a  transcript  of 
the  indictment,  bill  of  exceptions,  and  judgment  of  the  court, 
certified  by  the  clerk  thereof."  It  is  further  provided,  by  §  23, 
that u  no  assignment  of  errors,  or  joinder  in  error,  shall  be  ne- 
cessary in  such  a  case,  but  the  court  shall  proceed  on  the  return 
thereto,  and  render  judgment  upon  the  record  before  them." 
It  is  insisted  that,  under  these  provisions,  nothing  could  regu- 
larly be  returned  to  the  writ  in  this  case,  but  what  is  particularly 
specified  in  the  section  first  above  mentioned  of  the  statutes, 
and  that  the  court  must  give  judgment  upon  the  return  only  so 
far  as  it  is  in  accordance  with  that  section,  disregarding  every 
thing  else  which  it  contains.  We  think  it  was  not  the  intention 
of  the  Legislature,  by  these  sections,  to  prevent  the  review  and 
correction  of  errors,  in  cases  to  which  the  sections  relate,  appear- 
ing in  the  outbranches  of  the  record,  and  which  are,  independ- 
ent of  the  sections,  proper  subjects  of  a  writ  of  error ;  and  that 
such  is  not  their  effect.  This  court  is  invested  by  law  with  "  full 
power  to  correct  and  redress  all  errors  that  have  happened  or 
may  happen  in  the  Supreme  Court"  (1  Laws  of  1847,  p.  321, 
§  8);  and  the  Revised  Statutes  relating  to  writs  of  error  generally, 
and  "  the  proceedings  thereon  (vol.  ii.,  p.  599,  §  45),  declare 
that  a  certiorari  to  certify  any  diminution,  variance,  or  other 
defect  in  any  record  or  proceeding,  may  be  issued  by  the  court 
to  which  a  writ  of  error  shall  be  returnable,  to  the  court  upon 
whose  judgment  such  writ  shall  be  brought,  and  shall  be  served 
on  a  clerk  thereof,  and  shall  be  returned  by  him  according  to 
the  command  of  such  writ."  This  section  appears  to  be  applied 
to  criminal  as  well  as  civil  cases.  It  forms  part  of  a  title  pre- 
scribing the  proceedings  and  practice  on  writs  of  error,  some  of 
the  provisions  of  which,  it  is  expressly  declared,  shall  not  ex- 
tend to  any  writ  of  error  brought  upon  any  judgment  rendered 
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upon  any  indictment  (p.  597,  §  31) ;  thereby  showing  that  the 
other  provisions  are  applicable  to  criminal  cases,  so  far  as  they 
can  prdpMy  be  applied  to  them,  and  are  in  harmony  with 
other  parts  of  the  statute  specially  relating  to  such  cases.  We 
think  the  statute  prescribing  the  contents  of  the  return  to  be 
made  by  the  clerk  in  criminal  cases,  and  declaring  that  the 
court  shall  proceed  upon  that  return  and  render  judgment  on 
the  record  before  them,  does  not  limit  the  general  power  of  the 
court  to  correct  and  redress  all  errors,  and  for  that  purpose  to 
bring  before  it  such  proceedings  in  a  cause,  not  fully  presented 
in  the  record  made  up  in  the  court  below,  as  may  be  important 
to  enable  it  to  do  so. 

If,  then,  the  matters  in  the  return  in  the  present  case,  which 
are  objected  to,  are  to  be  viewed  as  outbranches  of  the  record, 
which,  if  they  had  not  been  returned,  might  have  been  brought 
before  the  court  by  certiorari,  and  considered  in  determining 
the  case,  there  seems  to  be  no  good  reason  why,  being  in  the  re- 
turn, they  may  not,  so  far  as  they  disclose  facts  which  might  be 
assigned  for  cause,  and  for  which  a  writ  of  error  will  lie,  receive 
like  consideration,  and  be  made  a  basis  of  decision.  We  do  not 
consider  how  far  those  matters  regarded  as  dehors  the  record 
would  be  ground  of  error,  under  the  well-settled  rule  that  noth- 
ing can  be  alleged  for  error  which  contradicts  the  record,  for 
that  view  of  the  return  is  not,  in  our  judgment,  the  correct  one 
in  the  case. 

The  true  legal  view  of  the  return  on  this  subject,  we  are  sat- 
isfied, is,  that  the  matters  in  question,  so  far  as  they  are  material 
in  the  case,  are  more  than  mere  outbranches  of  the  record ;  they 
are,  in  fact  and  in  legal  effect,  part  of  the  record  in  the  Supreme 
Court  returned  to  this  court ;  as  much  so  as  the  indictment,  or 
any  other  part  of  the  proceedings.  The  order  of  that  court,  at 
special  term,  granted  the  motion  to  add  the  same  to  the  record, 
and  directed  that  they  be  annexed  thereto,  which  appears  to 
have  been  done.  This  order,  if  the  subject  of  it  more  properly 
belonged  to  the  general  term,  was,  nevertheless,,  valid ;  there 
was  no  want  of  power  at  the  special  term  to  make  it  These 
matters  were  annexed  as  added  to  the  record,  and  thereby  be- 
came a  part  of  it.  They  must  be  treated,  therefore,  as  if  they 
were  inserted  in  the  body  of  the  record,  and  be  considered,  in 
connection  with  the  rest  of  the  record,  in  regard  to  the  errors 
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which  are  alleged.  In  this  view,  the  certificate  that  one  of  the 
jurors  was  withdrawn,  is  part  of  the  postea,  and  qualifies  it ;  and 
no  basis  exists  for  the  position  of  the  defendants  in  terror,  that 
these  matters  contradict  the  record.  The  record  originally 
made  up  in  the  court  below,  and  the  supplemental  matters 
added,  constitute  the  record  of  that  court  as  returned  to  this 
court  It  shows  that  although  the  petit  jury,  when  first  impan- 
elled, was  composed  of  twelve  jurors,  one  was  afterwards  w\th- 
diawn,  and  the  trial  proceeded  with,  and  the  verdict  was  ren- 
dered by  only  eleven ;  and  no  inconsistency  in  it  appears.  The 
main  question  relied  on  by  the  plaintiff  in  error — viz.,  whether 
his  conviction  by  a  verdict  of  eleven  jurors,  although  he  con- 
sented and  requested  in  the  progress  of  the  trial,  that  one  of  the 
original  panel  of  twelve  jurors  be  withdrawn,  and  that  the  trial 
proceed  with  eleven  jurors,  was  legal,  is,  therefore,  upon  the 
facte,  before  the  court  in  the  case,  and  it  may  well  first  receive 
attention.  If  this  question  shall  be  determined  in  favor  of  the 
plaintiff  in  error,  it  will  not  be  necessary  to  examine  any  of 
the  other  questions  raised. 

It  is  conceded  on  the  part  of  the  people,  and  is  very  clear, 
that  but  for  the  consent  of  the  plaintiff  in  error,  he  could  not 
lawfully  have  been  tried  by  eleven  jurors.  A  legal  jury,  ac- 
cording to  common  law,  consists  of  twelve  persons.  (2  Hale,  P. 
(7.,  161;  1  Chitt.  Crim.  Z.,  505;  JBac.  A  J.,  tit.  Juries  A.; 
2  Bennett  &  Heard* 8  Lead.  Cos.,  327.)  Our  constitution,  Art.  1, 
§  2,  declares,  that  "  the  trial  by  jury,  in  all  cases  in  which  it  has 
heretofore  been  used,  shall  remain  inviolate  forever ;"  and  the 
Revised  Statutes  provide,  in  reference  to  trials  in  criminal  cases, 
that  the  twelve  first  jurors  who  shall  appear  on  being  called, 
and  be  approved  as  indifferent,  shall  constitute  the  jury.  (2 
Sev.  Stats.,  734,  §  5,  735,  §14,  420,  §  61.) 

But  it  is  insisted  that  the  plaintiff  in  error  might  waive  his 
right  to  a  trial  by  a  jury  of  twelve  persons ;  and  that  having 
done  so,  the  trial  and  conviction  in  this  case  were  valid.  The 
researches  of  counsel  have  not  enabled  them  to  refer  the  court 
to  any  case  directly  in  point,  either  in  favor  or  against  this  prop- 
osition, nor  are  the  court  aware  of  any  such  case ;  and  hence 
it  must  be  examined  and  decided  in  the  light  of  principle,  and 
such  analogies  as  reported  decisions  afford. 

There  is,  obviously,  a  wide  and  important  distinction  between 
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civil  suits  and  criminal  prosecutions,  as  to  the  legal  right  of  a 
defendant  to  waive  a  strict  substantial  adherence  to  the  estab- 
lished constitutional,  statutory,  and  common-law  mode  and 
rules  of  judicial  proceedings.  This  distinction  arises  from  the 
great  difference  in  the  nature  of  such  cases,  in  respect  to  the 
interests  involved  and  the  objects  to  be  accomplished. 

Civil  suits  relate  to,  and  affect,  as  to  the  parties  against  whom 
they  are  brought,  only  individual  rights  which  are  within  their 
individual  control,  and  which  they  may  part  with  at  their 
pleasure.  The  design  of  such  suits  is  the  enforcement  of  merely 
private  obligations  and  duties.  Any  departure  from  legal  rules 
in  the  conduct  of  such  suits,  with  the  consent  of  the  defendants, 
is,  therefore,  a  voluntary  relinquishment  of  what  belongs  to  the 
defendants  exclusively  ;  and  hence  there  is. manifest  propriety 
in  the  law  allowing  such  consent  to  have  the  effect  designed  by 
it  in  most  cases,  as  to  matters  within  the  jurisdiction  of  the 
courts.  The  law  does  recognize  the  doctrine  of  .waiver  to  a 
great  extent ;  in  some  instances,  even  to  the  deprivation  of  con- 
stitutional private  rights.  (Embury  a.  Conner,  3  ComsL,  511 ; 
Tombs  a.  The  Roch.  &  Syr.  R  R  Co.,  18  Barb.,  583.)  Bat  it 
is  even  settled  that  in  civil  cases  consent  will  not  confer  juris- 
diction of  the  subject-matter;  and  where  such  jurisdiction  ex- 
ists, a  change,  by  consent,  of  the  mode  of  proceeding,  may  be 
so  extensive  as  to  convert  the  case  from  a  judicial  proceeding 
into  a  mere  arbitration.  (Green  a.  Patchin,  18  Wend.,  293; 
Silvester  a.  Redfield,  19  /&.,  21 ;  Dederick's  Admin,  a.  Richley, 
lbn  109.)  The  substantial  constitution  of  the  legal  tribunal, 
and  the  fundamental  mode  of  its  proceeding,  are  not  within  the 
power  of  the  parties.  It  was 'deemed  necessary  to  insert  in  our 
present  constitution  a  provision  that  "a  jury  trial  may  be 
waived  by  the  parties  in  all  civil  cases  in  the  manner  prescribed 
by  law,"  to  authorize  even  the  Legislature  to  confer  a  right  to 
dispense  with  that  mode  of  trial.  This  is  a  solemn  judgment  of 
the  organic  law,  that,  without  such  a  provision,  the  trial  by 
jury,  in  cases  where  it  had  theretofore  been  used,  could  not  be 
dispensed  with. 

Criminal  prosecutions  involve  public  wrongs — "  a  breach  and 
violation  of  public  rights  and  duties9' — which  affect "  tie  whole 
community,  considered  as  a  community,  in  its  social  and  aggie- 
gate  capacity."  (3  Blackst.  Com.,  2,  4;  lb.,  4.)  "The  end  they 
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have  in  view  is  the  prevention  of  similar  offences,  not  atone- 
ment or  expiation  for  crimes  committed."  (/J.,  11.)  The  pen- 
alties or  punishments,  for  the  enforcement  of  which  they  are  a 
means  to  the  end,  are  not  within  the  discretion  or  control  of  the 
parties  accused ;  for  no  one  has  a  right,  by  his  own  voluntary 
act,  to  surrender  his  liberty  or  part  with  his  life.  The  State-— 
the  public*— have  an  interest  in  the  preservation  of  the  liberties 
and  the  lives  of  the  citizens,  and  will  not  allow  them  to  be  taken 
away  "  without  due  process  of  law."  {flonst^  Art.  1,  §  6.)  When 
forfeited,  as  they  may  be,  as  a  punishment  for  crimes,  criminal 
prosecutions  proceed  on  the  assumption  of  such  a  forfeiture, 
which,  to  sustain  them,  must  be  ascertained  and  declared  as  the 
law  has  prescribed.  Blackstone  (vol.  iv.,  p.  189)  says :  "  The 
king  has  an  interest  in  the  preservation  of  all  his  subjects."  And 
again  (vol.  i.,  p.  133),  that  the  "  natural  life  being  the  imme 
diate  donation  of  the  great  Creator,  cannot  legally  be  disposed 
of  or  destroyed  by  any  individual,  neither  by  the  person  himself 
nor  by  any  other  of  his  fellow-creatures,  merely  upon  their  own 
authority."  These  considerations  make  it  apparent  that  the 
right  of  a  defendant  in  a  criminal  prosecution  to  affect,  by  con- 
sent, the  conduct  of  the  case,  should  be  much  more  limited  than 
in  civil  actions.  It  should  not  be  permitted  to  extend  so  far  as 
to  work  radical  changes  in  great  and  leading  provisions,  as  to 
the  organization  of  the  tribunals,  or  the  mode  of  proceeding 
prescribed  by  the  constitution  and  the  laws.  Effect  may  justly 
and  safely  be  given  to  such  consent  in  many  particulars,  and  the 
law  does,  in  respect  to  various  matters,  regard  and  act  upon  it 
as  valid.  Objections  to  .jurors  may  be  waived ;  the  court  may 
be  substituted  for  triers,  to  dispose  of  challenges  to  jurors ;  second- 
ary in  place  of  primary  evidence  may  be  received ;  admissions 
of  facts  are  allowed ;  and  in  similar  particulars,  as  well  as  in 
relation  to  mere  formal  proceedings  generally,  consent  will  ren- 
der valid  what  without  it  would  be  erroneous.  A  plea  of  guilty 
to  any  indictment,  whatever  may  be  the  grade  of  the  crime, 
will  be  received  and  acted  upon,  if  it  is  made  clearly  to  appear 
that  the  nature  and  effect  of  it  are  understood  by  the  accused. 
In  such  a  case,  the  preliminary  investigation  of  a  grand  jury, 
with  the  admission  of  the  accusation  in  the  indictment,  is  sup- 
posed to  be  a  sufficient  safeguard  to  the  public  interests.  But 
when  issue  is  joined  upon  an  indictment,  the  trial  must  be  by 
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the  tribunal,  and  in  the  mode  which  the  constitution  and  laws 
provide,  without  any  essential  change.  The  public  officer  prose- 
cuting for  the  people  has  no  authority  to  consent  to  such  a 
change,  nor  has  the  defendant. 

Applying  the  above  reasoning  to  the  present  case,  the  con- 
clusion necessarily  follows,  that  the  consent  of  the  plaintiff  in 
error  to  the  withdrawal  of  one  juror,  and  that  the  'remaining 
eleven  might  render  a  verdict,  could  not  lawfully  be  recognized 
by  the  court  at  the  circuit,  and  was  a  nullity.  If  a  deficiency 
of  one  juror  might  be  waived,  there  appears  to  be  no  good 
reason  why  a  deficiency  of  eleven  might  not  be ;  and  it  is  diffi- 
cult to  say  why,  upon  the  same  principle,  the  entire  panel  might 
not  be  dispensed  with,  and  the  trial  committed  to  the  court  alone. 
It  would  be  a  highly  dangerous  innovation,  in  reference  to  crim- 
inal cases,  tipon  the  ancient  and  invaluable  institution  of  trial  by 
jury,  and  the  constitution  and  laws  establishing  and  securing  that 
mode  of  trial,  for  the  court  to  allow  of  any  number  short  of  a  full 
panel  of  twelve  jurors ;  and  we  think  it  ought  not  to  be  tolerated. 

The  opinion  of  the  judges  of  the  Court  of  King's  Bench,  in 
the  case  of  Lord  Dacres,  tried  in  the  reign  of  Henry  the  Eighth 
for  treason,  strongly  fortifies  the  conclusion  above  expressed. 
One  question  in  that  case  was,  whether  the  prisoner  might  waive 
a  trial  by  his  peers  and  be  tried  by  the  country ;  and  the  judges 
agreed  that  he  could  not,  for  the  statute  of  Magna  Charts  was 
in  the  negative,  and  the  prosecution  was  at  the  king's  suit. 
(Kelyng^a  12.,  59.)  Woodeson,  in  his  Lectures  (vol  i.,  346),  says: 
u  The  same  was  again  resolved,  on  the  arraignment  of  Lord  And- 
ley,  in  the  seventeenth  year  of  the  reign  of  Charles  the  First;*' 
and  that  the  reason  was,  that  the  mode  of  trial  was  not  so  properly 
a  privilege  of  the  nobility  as  part  of  the  indispensable  law  of 
the  land,  like  the  trial  of  commoners  by  commoners,  enacted,  or 
rather  declared,  by  Magna  Charta.  In  3  Inst,  30,  the  doctrine 
is  stated,  that  "  a  nobleman  cannot  waive  his  trial  by  his  peers, 
and  put  himself  upon  the  trial  of  the  country — that  is,  of  twelve 
freeholders ;  for  the  statute  of  Magna  Charta  is,  that  he  must  be 
tried  per  pares,  and  so  it  was  resolved  in  Lord  Dacre's  case." 

It  is  unnecessary  to  pursue  this  discussion  further ;  and  it  re- 
mains only  to  add,  as  the  result  of  the  foregoing  views,  that  in 
the  opinion  of  the  court  the  judgment  below  should  be  re- 
versed, and  a  new  trial  ordered. 
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NELSON  a.  EATON. 

Supreme  Court)  First  District ;  General  Term^  October,  1858. 

Cause  of  Action. — Right  of  Trustee  to  Sue. 

A  complaint  on  a  promissory  note,  showing  that  the  plaintiff  holds  it  as  trustee, 
as  a  collateral  security  under  a  trust  instrument  which  expressly  authorises  him 
to  sell  it,  but  does  not  expressly  authorise  him  to  sue  upon  it,  is  bad  on  de- 
murrer.* 

Such  holder  is  confined  to  the  disposition  of  the  note  specified  by  the  trust  in- 
itrument. 

Demurrer  to  complaint. 

The  action  was  brought  by  T.  S.  Nelson  and  J.  S.  Sturges,  as 
trustees  of  an  express  trust.  The  complaint  set  forth  a  note 
made  by  the  defendant  to  the  order  of  the  Atlas  Mutual  In- 
surance Company,  and  delivered  to  it  by  him..  It  further  alleged, 
that  that  company  were  a  corporation  duly  created ;  and  that 
the  plaintiffs  had  been  constituted  trustees  of  a  special  trust,  by 
virtue  of  an  instrument  referred  to  as  annexed  to  the  complaint. 
This  instrument  was  as  follows : 

Haw  Yoax,  January  15, 1856. 

We  the  undersigned  agree  to  and  with  each  other,  and  with 
the  Atlas  Mutual  Insurance  Company,  that  we  will  lend  our 
notes  to  the  amount  of  $5000  each  to  said  company,  and  will 
indorse  each  other's  paper  so  given,  to  an  equal  amount,  on  the 
conditions  as  stated  below, — such  paper  to  be  giverrto  T.  S.  Nel- 
son and  J.  S.  Sturges,  special  trustees,  to  be  used  by  them  as 
they  may  think  proper  for  the  benefit  of  the  company,  and  to 
be  made  at  such  date  as  they  require.  It  being  clearly  under- 
stood that  our  liability  on  this  paper,  either  as  makers  or  in- 
dorsees, shall  be  fully  secured  by  a  deposit  of  collaterals  to 
*ach  an  amount,  and  of  such  character,  as  said  trustees  shall 
think. sufficient  to  cover  all  the  paper  used  under  this  ar- 
rangement.   Such  securities  shall  be  placed  in  the  hands  of  T. 

•  Reversing  S.  C,  15  Homo.  Pr.  R,  805. 
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S.  Nelson  and  J.  S.  Sturges,  as  special  trustees  for  all  parties 
concerned;  and  we  hereby  give  to  such  special  trustees  full 
power  and  authority  to  sell  said  collateral  securities,  or  any 
part  or  portion  thereof,  at  the  Board  of  Brokers,  in  the  city  of 
New  York,  or  at  public  sale,  or  at  private  sale,  or  at  the  option 
of  said  special  trustees,  and  without  advertising  the  same,  or 
otherwise  giving  us  any  notice. 

It  is  also  clearly  and  distinctly  understood,  that  should  any 
loss  occur  ultimately  to  any  parties  to  this  arrangement,  that 
such  loss  shall  be  borne  pro  rata  by  all  the  parties  giving  such 
notes.  It  is  also  understood  that  the  said  notes  shall  be  paid  by 
the  company  by  the  1st  of  November,  1856 ;  but  the  parties  ate 
in  the  mean  time  to  give  new  paper  for  renewal,  for  the  same  or 
a  lesser  sum,  until  finally  paid  in  full  as  above. 

This  instrument  was  signed  by  the  trustees,  by  an  officer  of 
the  company  on  its  behalf,  and  by  a  number  of  individuals. 

The  complaint  then  alleged,  that,  in  accordance  with  its 
provisions,  the  persons  subscribing  it  loaned  their  notes  and  de- 
livered the  same  to  the  plaintifls,  and  that  the  plaintifls  used 
the  same  for  the  benefit  of  the  company ;  that  on  a  certain  day 
the  company  deposited  with  the  plaintiffs,  and  transferred  to 
them  as  such  trustees,  certain  notes,  as  collateral  security  for  the 
liability  of  those  parties  as  makers  and  indorsers  of  the  notes  60 
loaned  to  the  company,  and  that  among  the  notes  so  deposited 
with  them  was  the  note  in  suit,  made  by  the  defendant  and  duly 
indorsed  in  blank  by  the  company,  by  an  officer  thereof  duly 
authorized,  at  or  before  the  time  of  such  deposit ;  that  afterwards, 
and  before  the  maturity  of  the  notes  loaned,  the  company  be- 
came insolvent,  and  failed  to  take  up  the  notes  loaned,  and  that 
the  makers  of  the  same  were  compelled  to  pay  them,  and  that 
at  the  commencement  of  the  action  there  was  unrealized  to  the 
plaintiffs  from  the  securities,  and  due  to  the  parties  having 
loaned  their  notes,  more  than  the  amount  of  tie  defendant's 
note.  It  further  alleged,  that  the  plaintifls  were  the  lawful  own- 
ers and  holders  of  the  note  as  trustees,  and  demanded  judgment 
for  its  amount,  &c. 

The  defendant  demurred,  on  the  grounds  that, 

1.  The  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 
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S.  That  the  plaintiffs  had  not  legal  capacity  to  sue. 
3.  That  there  was  a  defect  of  parties  plaintiff  or  defendant 
The  demurrer  was  overruled  at  the  special  term,  and  the  de- 
fendant appealed  to  the  general  term. 

Beebe,  Dean  A  Donohue,  for  the  appellants. 

Winchester  Britton  and  Julius  H.  Pomeroy^  for  the  re- 
spondents. 

Br  thb  CotjRT.— Sutherland,  J. — This  action  was  brought 
by  the  plaintiffs  as  trustees.  In  their  complaint  tbey  set  forth 
the  trust  instrument  or  agreement,  by  which  they  were  not  only 
created  such  trustees,  but  under  which  the  note  on  which  the 
suit  was  brought,  with  other  notes,  came  into  their  hands,  as 
such  trustees,  as  collateral  security  for  the  payment  of  certain 
notes  of  the  parties,  executing  the  trust  instrument ;  and  by  the 
trust  instrument  it  appears  that  the  plaintiffs  had  a  right  to  sell 
the  said  collaterals  at  public  or  private  sale  at  their  option,  and 
without  advertising  the  same,  or  otherwise  giving  any  notice. 

The  trust  instrument,  expressly  specifying  the  terms  on  which 
the  note  on  which  this  suit  is  brought  came  into  the  plaintiff**' 
hands  as  such  trustees,  and  expressly  giving  them  the  right  to 
sell,  &c,  but  not  to  sue,  the  plaintiffs  had  no  right  to  bring 
this  action  as  such  trustees. 

There  is  no  room  for  presumptions  arising  from  their  being 
the  holders  of  the  note.  They  themselves  set  out  the  manner  in 
which  they  hold  it  and  their  rights  over  it  They  had  a  right  to 
sell  it  without  advertising  it,  or  otherwise  giving  notice ;  but 
with  the  express  agreement  before  us,  there  is  no  place  for  a 
presumption  that  they  had  a  right  to  sue  it  as  the  owners  and 
holders. 

I  think  the  judgment  of  the  court  below,  overruling  the  de- 
fendant's demurrer  to  the  complaint,  should  be  .reversed,  and 
that  there  should  be  judgment  for  the  defendant  on  the  demur- 
rer, with  costs. 
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HOPE  a.  AOKER 
New  York  Superior  Court ;  Special  Term,  October,  1858. 

Dboontinuahce. — Motion. 

A  discontinuance  terminates  ao  action  to  all  purposes,  and  operates  to  dissolrt 

an  injunction, 
in  an  action  which  has  been  discontinued  and  the  costs  paid  to  the  defendant,  the 

court  will  not  entertain  his  motion  to  dissolve  an  injunction  which  had  bees 

obtained  before  the  discontinuance. 
If  such  facta  give  the  defendant  a  right  to  damages  upon  the  undertaking,  be 

must  establish  it  by  action  thereon. 

Motion  to  dissolve  an  injunction. 

On  the  26th  of  June,  1858,  the  plaintiff  served  on  the  de- 
fendants' attorneys  a  notice  stating  u  that  the  plaintiff  discon- 
tinues the  above  entitled  action  against  the  defendants  therein, 
and  hereby  offers  to  pay  them,  the  said  defendants,  their  taxable 
costs  which  they  have  incurred  in  this  action  up  to  this  date." 
The  notice  was  dated  on  the  day  it  was  served.  The  plaintiff 
had  obtained  an  injunction,  which  was  in  force  when  this  notice 
was  served.  On  the  1st  of  July,  1858,  the  plaintiff  paid  to  de- 
fendants' attorneys  the  defendants'  costs  of  the  action,  which 
had  been  adjusted  by  consent  at  $20.85,  and  took  a  receipt 
therefor.  On  the  21st  of  September,  1858,  the  defendants'  at- 
torneys served  a  notice  of  this  motion  to  be  made  on  the  27th, 
for  an  order  "  that  this  action  be  discontinued,  and  that  the  in- 
junction order  heretofore  made  in  this  action,  on  or  about  the 
12th  of  June  last,  be  vacated."  The  notice  stated  that  such 
motion  would  be  made  on  the  "  notice  of  discontinuance,"  and 
on  the  "  injunction  order  and  the  pleadings  and  proceedings  in 
this  action." 

H.  Smales,  for  the  motion. 
Z.  Chapman,  jr.,  opposed. 

Bobwobth,  J. — The  notice  of  discontinuance  served,  and  pay- 
ment of  defendants'  costs  of  the  action,  put  an  end  to  the  action, 
and  it  thenceforth  ceased  to  be  an  existing  or  pending  suit  for 
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any  practical  purpose.  I  shall  not  examine  the  papers  on  which 
the  notice  of  this  motion  states  it  will  be  made,  in  order  to  de- 
termine the  question  whether  the  plaintiff,  so  far  as  it  can  be 
determined  upon  such  papers  alone,  was  entitled  to  the  injunc- 
tion. The  order  of  discontinuance,  to  be  entered  on  this  motion, 
will  not,  therefore,  contain  any  clause  which  may  be  construed 
as  imputing  that  the  court  has  decided  a  question  which  it  has 
not  examined :  the  action  is  terminated,  and  with  the  discon- 
tinuance of  the  action  the  injunction  ceased  to  operate.  If 
these  facts  give  the  defendants  a  right  of  action  upon  the  un- 
dertaking, they  have  only  to  bring  a  suit  and  recover  their 
damages :  the  court  will  not  hear  a  motion  in  an  action  which 
has  been  discontinued,  and  the  costs  of  which  have  been  paid 
to  and  received  by  the  party  entitled- to  them,  for  the  mere 
purpose  of  deciding  whether  the  plaintiff  had  a  right  to  the 
injunction  on  the  pleadings  and  proceedings  which  had  been 
had  in  the  action.  An  order  will  be  entered  declaring  the 
action  discontinued,  without  further  costs  thereof  to  either  party 
as  against  the  other. 


KENDALL  a.  HODGINS. 

New  York  Superior  Court ;  General  Term,  October,  1858. 

Confession  op  Judgment. — Motion. — Moving  Pabty. 

A  statement,  made  for  the  purpose  of  entering  a  judgment  under  sections  882 
and  888  of  the  Code,  which  states,  as  the  facts  out  of  which  the  debt  arose, 
"that  heretofore  at  the  city  of  New  York,  I  (Hodgins)  made  my  certain 
promissory  note  for  the  sum  of  two  thousand  dollars,  payable  on  demand,  and 
that  I  have  not  paid  said  note,  and  that  I  am  justly  indebted  to  the  plain- 
tiff (Kendall)  thereupon,  in  the  said  sum  of  two  thousand  dollars,"  is  wholly 
insufficient  to  authorize  a  judgment  to  be  entered  upon  it 

A  judgment  entered  on  such  a  statement,  and  an  execution  issued  on  such  a 
judgment  may  be  set  aside,  on  the  motion  of  a  bona  fide  purchaser  of  lands  on 
which  the  judgment  is  an  apparent  hen,  as  to  such  purchaser  and  the  lands  so 
purchased,  and  such  lands  be  declared  to  be  freed  and  discharged  of  and  from 
the  apparent  lien  of  such  judgment,  and  of  and  from  any  and  every  proceed* 
ing  whatsoever,  under  and  by  virtue  of  or  founded  on  such  judgment 
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Appeal  from  an  order  setting  aside  a  judgment  and  exe- 
cution. 

This  action  came  before  the  qourt  at  general  term,  on  an  ap-* 
peal  by  the  plaintiff  from  an  order  made  by  Mr.  Justice  Wood- 
ruff, on  the  8th  of  July,  1858,  vacating  a  judgment  entered  in 
favor  of  the  plaintiff  against  the  defendant,  under  sections  382 
and  383  of  the  Code.  The  order  was  made  on  the  application 
of  H.  F.  Pohlman,  a  bona  fide  purchaser,  from  said  defend- 
ant, of  lands  on  which  such  judgment  was  an  apparent  lien, 
and  which  lands  the  plaintiff  had  caused  to  be  advertised  to  be 
sold  under  an  execution  issued  on  such  judgment.  The  state- 
ment and  confession  on  which  the  judgment  was  entered,  read 
as  follows : 

Title  of  the  Cause. 

I  do  hereby  confess  judgment  in  this  cause  in  favor  of 
Josiah  F.  Kendall  for  the  sum  of  two  thousand  dollars,  and 
authorize  judgment  to  be  entered  therefor  against  me. 

This  confession  of  judgment  is  for  a  (lebt  justly  due  to  the 
plaintiff  arising  upon  the  following  facts : 

That  heretofore  at  the  city  of  New  York  I  made  my  certain 
promissory  note  for  the  sum  of  two  thousand  dollars,  payable  on 
demand,  and  that  I  have  not  paid  said  note. 

And  that  I  am  justly  indebted  to  the  plaintiff  thereupon,  in 
the  said  sum  of  two  thousand  dollars. 

John  Honours. 

[Verification.'] 

Judgment  was  entered  in  this  court  on  said  statement,  on  the 
5th  of  October,  1856,  for  $2000,  with  $5  costs,  and  a  transcript 
of  the  judgment  wa»  filed,  and  the  judgment  was  docketed  in 
the  office  of  the  clerk  of  Queens  county  on  the  same  day. 

The  deed  from  the  defendant  and  his  wife  to  Pohlman  is 
dated  the  10th  of  October,  1856,  and  was  recorded  on  the  28th 
of  October,  1856,  in  Queens  county ;  the  real  estate  conveyed 
by  it  being  situate  in  that  county. 

Pohlman's  attorneys  were  employed  by  him  to  search  the 
title  of  the  property  so  conveyed,  and  for  liens  and  incum- 
brances upon  it ;  and  they  caused  the  clerk  of  Queens  county  to 
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search  for  conveyances,  mortgages,  judgments,  and  other  liens  and 
charges  upon  the  property.  The  clerk  made  a  search,  and  certi- 
fied the  result ;  and  by  his  certificate  it  appeared  that  no  judg- 
ment against  Hodgins,  docketed  in  Queens  county,  was  fonnd. 
Pohlman  believing  the  property  to  be  free  from  any  such  en- 
cumbrance, and  having  no  notice  of  facts  calculated  to  excite  a 
suspicion  to  the  contrary,  bought  the  real  estate,  and  took  a 
conveyance  of  it,  subject  to  a  mortgage  upon  it  for  $1000,  and 
subject  also  to  a  lease  of  the  lots,  for  the  price  or  sum  of  $2750. 
Pohlman  paid  to  Hodgins  $1750  in  cash,  and  assumed  the  pay- 
ment of  the  said  mortgage  as  the  balance  of  the  purchase 
money.  The  plaintiff  having  caused  an  execution  to  be  issued 
on  said  judgment,  and  the  lands  so  bought  by  and  conveyed  to 
Pohlman  to  be  advertised  for  sale,  Pohlman,  on  affidavits 
showing  the  facts  before  stated,  and  on  notice,  moved  for  and 
obtained  an  order  vacating  the  said  judgment  as  to  him,  and  as 
to  the  lands  so  conveyed  to  him,  and  setting  aside  the  execu- 
tion unconditionally,  and  an  advertisement  of  a  sale  of  said 
lands  under  said  execution,  and  declaring  the  said  lands  to  be 
freed  and  discharged  of  and  from  the  apparent  lien  of  said 
judgment,  and  of  and  from  any  and  every  and  all  proceedings 
whatsoever,  under  and  by  virtue  of  the  same.  From  that 
order  the  plaintiff  appealed  to  the  general  term. 

H.  D.  Lapaugh,  for  the  appellant,  insisted  that-  none  but 
judgment  creditors  could  move  to  vacate  the  judgment ;  that  the 
plaintiff,  who  was  a  mere  grantee  under  a  deed  containing  full 
covenants  that  the  lands  conveyed  were  free  and  clear  of  all 
vncurnbrcmces  (except  the  mortgage  and  lease  recited  in  it),  was 
not  in  a  position  to  make  such  a  motion ;  and  that  the  execution 
could  not  be  set  aside  absolutely. 

J.  B.  ScoleSy  for  the  respondent. 

Br  the  Coukt.*— Boswobth,  Oh.  J.— The  statement  on  which 
the  judgment  was  entered  is  insufficient.    (Chappel  a.  Chappel, 

2  Kern.,  215.) 

H.  F.  Pohlman,  who  moved  to  vacate  it,  is  a  honafide  pur- 
chaser of  premises  on  which  it  is  an  apparent  lien,  and  which 

•  Present,  Boswobth,  Oh.  J,  and  Hofimaw,  Woodruff,  and  P«ekpomt,  JJ. 
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the  plaintiff  had  caused  to  be  advertised  to  be  sold  under  an 
execution  issued  on  such  judgment. 

The  effect  of  an  insufficient  statement,  or  who  may  move  to 
vacate  a  judgment  entered  on  a  statement  which  does  not  an* 
thorize  such  entry,  the  Code  has  not  declared.  (Code,  §§  382, 
383,  384.) 

In  Dunham  v.  Waterman  (6  Abbotts'  Pr.  JR.,  357, 366),  Skldkn, 
J.,  in  speaking  of  the  section  of  the  Code  which  prescribes  the 
particulars  essential  to  a  sufficient  statement,  and  of  its  design 
and  meaning,  employs  this  language  : 

"  The  provision  does  not  relate  to  a  mere  matter  of  form,  or 
the  manner  of  conducting  a  judicial  proceding;  but  is  one 
which  affects  substantial  rights.  It  virtually  constitutes  a  con- 
dition precedent  to  the  right  of  the  party  to  confess  the  judg- 
ment at  all.  Although  the  Code  does  not,  in  terms,  enact,  S3 
was  done  by  the  act  of  1818,  that  a  judgment  confessed,  without 
a  compliance  with  its  provisions,  shall '  be  decreed  and  adjudged 
fraudulent'  in  respect  to  other  bona  fide  judgment  creditors ; 
yet,  considering  the  object  in  view,  it  is  plain  that  such  must  be 
its  meaning." 

Section  6  of  the  act  of  1818  declares  that  if  a  judgment  be 
confessed  without  complying  with  the  provisions  of  that  act, 
"  such  judgment  shall  be  .taken,  decreed,  and  adjudged  fraudu- 
lent, as  respects  any  other  bona  fide  judgment  creditors,  and 
every  bona  fide  purchaser  for  valuable  consideration  of  any 
lands  bound  or  affected  by  such  judgment"  (Sets.  Laws  of 
1818,  ch.  259.) 

If  the  object  and  meaning  of  the  two  statutes  are  the  same, 
then  it  follows  that  the  judgment  in  question  is  as  absolutely 
fraudulent  as  against  a  subsequent  bona  fide  purchaser,  as  against 
a  subsequent  judgment  creditor.  The  right  of  the  former  to  be 
relieved  against  it  is  as  perfect  as  that  of  the  latter. 

It  is  settled  that  a  judgment  creditor  may  obtain  relief  against 
such  a  judgment  by  motion.  (Chappell  v.  Chappell  and  Don- 
ham  v.  Waterman,  Supra.)  Belief  is  granted  on  motion,  because 
that  is  held  to  be  an  appropriate  proceeding  to  obtain  such  re- 
lief; and  because  a  judgment  creditor  is  a  person  whom  the 
statute  was  passed  to  protect 

But  when  it  is  once  conceded,  or  is  established,  that  a  bona 
fide  purchaser  is  protected  by  it  equally  with  a  judgment  credi- 
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tor,  do  good  reason  can  be  assigned  why  the  former  should  not 
be  relieved  by  the  same  kind  of  proceeding  in  which  relief  will 
be  granted  to  the  latter. 

The  general  rule  is,  that  no  one  except  a  judgment  creditor 
can  come  into  court  to  obtain  relief  against  a  transfer  made  or 
judgment  confessed  by  his  debtor,  as  being  a  fraud  upon  credi- 
tors. The  general  rule  is,  not  that  a  creditor  at  large  cannot 
obtain  relief  by  motion  which  he  might,  in  such  a  case,  obtain 
by  action,  but  that  he  cannot  be  heard  at  all.  But  a  party 
who,  by  statute,  is  entitled  to  particular  relief,  can  obtain  it  by 
motion,  when  that  is  a  proceeding  in  which  it  i»  proper  for  the 
court  to  examine  the  matters  to  be  considered,  and  to  grant  the 
desired  relief,  provided  the  moving  party  is  entitled  to  it. 

If  a  bona  fide  purchaser  for  a  valuable  consideration  cannot 
obtain  relief  by  motion,  it  is  not  apparent  that  he  can  obtain 
any  by  action.  The  objection  that  he  is  not  a  judgment  creditor, 
if  of  any  force,  is  as  fatal  to  his  right  to  maintain  a  suit  as  to 
make  a  motion.  If  held  a  fatal  objection  to  his  right  to  main- 
tain an  action,  it  most  be' on  the  ground  that  the  statute  was  not 
designed  for  his  protection. 

The  act  of  1818,  in  terms,  protected  him  as  fully  and  abso- 
lutely as  it  did  a  judgment  creditor.  In  that  respect  it  created 
an  exception  to  the  general  rule — that  no  person,  except  a  judg- 
ment creditor,  can  institute  a  suit  to  set  aside  a  transfer,  or  charge 
made,  or  created  by  a  debtor,  in  fraud  of  his  creditors. 

.But  if  the  object  and  meaning  of  the  provisions  of  the  Code, 
now  under  consideration,  are  the  same  as  that  of  the  act  of 
1818,  the  purchaser  should  be  permitted  to  resort  to  the  same 
remedies  as  the  judgment  creditor.  A  proceeding,  by  motion, 
to  set  aside  an  unauthorized  judgment,  may  always  be  taken 
by  any  person,  whose  right  to  be  relieved  against  it  is  absolute 
and  perfect 

If  the  judgment  could  be  treated  as  absolutely  void  for  de- 
fects appearing  on  its  face,  so  that  a  purchaser  at  a  6ale  under 
an  execution  issued  on  such  a  judgment  could  not  acquire  any 
title,  it  might  not  be  necessary  for  the  protection  of  a  bona  fide 
purchaser  that  it  should  be  vacated.  But  that  view  would  ap- 
ply  with  equal  force  to  a  judgment  creditor,  and  if  entitled  to 
consideration,  would  tend  to  the  conclusion  that  the  interposi- 
tion of  the  court  was  not  required  for  the  protection  of  either. 
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But  the  courts  have  not  acted  on  that  view  of  the  matter, 
when  a 'subsequent  judgment  oreditor  has  moved  to  vacate 
such  a  judgment.  We  think  the  true  view  is,  that  a  subsequent 
bona  fids  purchaser,  for  a  valuable  consideration,  is  entitled  to 
the  same  relief,  and  may  obtain  it  by  the  same  mode  of  pro- 
cedure, as  a  subsequent  judgment  creditor.  And  that  as 
Pohlman's  character  as  such  a  purchaser  is  not  questioned, 
it  was  proper  to  grant  to  him,  upon  motion,  the  relief  to  which 
he  is  entitled.  (Martin  a.  Martin,  3  Barn,  cfe  AcL,  934; 
Reed  a.  Bainbridge,  1  South.,  351 ;  Bonnell  a.  Henry,  13 
Sow.  Pr<  Bn  Wl ;  Barrow  a.  Bispham,  6  Halst,  110 ;  How- 
land  a.  Ralph,  3  Johns.,  20 ;  Mead  a.  Brinkerhoff,  3  Johns.  Ch. 
B.,  329.) 

The  authorities  cited  in  the  opinion  of  Judge  Hoffman,  in 
connection  with  those  to  which  we  have  referred,  seem  to  us  to 
sustain  the  practice  pursued  in  this  case.  The  order,  therefore, 
will  be  so  modified  as  to  set  aside  the  said  "execution,"  and  all 
proceedings  had  under  it,  "  so  far  as  they  relate  to  or  affect  the 
said  real  estate,"  and  in  all  other  respects  will  be  affirmed,  with 
$10  costs. 

Hoffman,  J. — The  principal  question  is — Can  a  purchaser,  for  a 
valuable  consideration  from  a  judgment  debtor,  without  actual 
notice  of  the  existence  of  a  judgment  by  confession,  but  misled, 
after  due  diligence,  into  a  belief  that  it  did  not  exist,  obtain  re- 
lief upon  motion  against  such  a  judgment,  on  the  ground  of 
its  being  fraudulent  and  void  t 

The  judgment  in  the  present  case  is  undoubtedly  void  as  to 
every  person  entitled  to  question  it.  The  statement  is  insuffi- 
cient, and  such  as  to  render  the  confession  totally  inoperative, 
and  liable  to  be  deemed  and  adjudged  fraudulent  as  to  bona  fide 
judgment  creditors.  "  The  condition  precedent  on  which  a  con- 
fession can  alone  be  supported,  has  not  been  complied  with.'9 
(Dunham  a.  Waterman*  Ot  of  App.,  6  Abbotts'  Pr.  B^  857; 
Chappell  a.  Chappell,  2  Kern.,  215.) 

The  third  chapter  of  title  12  of  the  Code,  under  the  head  of 
"  Confession  of  Judgment  without  Action,"  prescribes  in  what 
cases  the  confession  may  be  made  (§  382) ;  the  essential  particu- 
lars of  such  statement ;  and  that  it  should  be  verified  and  filed 
(§§  383,  884).    It  is  silent  as  to  the  parties  who  may  take  ad- 
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vantage  of  any  omission  or  violation  of  the  requisites  of  the 
statement,  or  of  other  directions. 

The  statutory  provisions  of  1813  and  of  1830  regulated  the 
coune  upon  confessions  to  a  certain  extent ;  but  are  equally  silent 
as  to  the  parties  entitled  to  interfere,  or  as  to  whom  the  defec- 
tive statement  shall  be  void.  (1  Rev.  Laws,  416,  §  3 ;  lb.,  501, 
§  5 ;  2  Reo.  State.,  1830,  360,  §  10.) 

In  1818  it  was  enacted,  that  if  the  plaintiff,  in  any  judg- 
ment by  confession  on  warrant,  omitted  to  file  the  specification 
or  statement  therein  prescribed,  "such  judgment  should  be 
deemed  and  adjudged  to  be  fraudulent  as  respects  any  other 
bonajide  judgment  creditors,  and  every  bona  fide  purchaser  for 
valuable  consideration."    (Laws  of  1818,  ch.  259,  §  8.) 

I  have  found  the  following  cases  expounding  or  depending 
upon  this  act:  Lawless  a.  Hackett,  16  Johns,  R.,  149 ;  White 
a.  Williams,  1  Paige**  R.,506 ;  Brinckerhoff  a.  Marvin,  5  Johns. 
Ch.  R.,  320 ;  Seaving  a.  Brinckerhoff  lb.,  329 ;  and  James  a. 
Morey,  2  Cow.,  246. 

A  purchaser  under  a  junior  judgment  was  held  within  the  act. 
(1  Paige,  506.)  And  a  voluntary  assignee  for  the  benefit  of 
creditors  generally,  was  held  not  within  it  He  was  not  a  pur- 
chaser for  a  valuable  consideration,  in  the  sense  of  the  act.  The 
term  purchaser  was  used  in  its  common  and  popular  sense.  (5 
Johns.  Ch.  R.,  329.) 

In  James  a.  Morey,  Justice  Woodworth  considered  that  a 
mortgagee  was  a  purchaser  under  the  act;  and  Chief-justice 
Savage  held  otherwise.  The  former  was  of  opinion  that  notice 
of  the  judgment  was  of  no  importance.  The  party  had  a  right 
to  consider  it  fraudulent.  If  notice  of  such  a  judgment  was  a 
substitute,  the  statute  would  be  a  nullity. 

It  has  escaped  attention  (as  far  as  I  am  aware)  in  all  the  cases, 
that  this  statute  was  repealed  in  1821.  {Sees.  Laws,  9  Feb^ 
1821,  ch.  38.)  It  was  also  repealed  in  the  general  repealing  act 
of  1828.  (3  Reo.  Stats.,  140,  §  265.)  And  Chief-justice  Say- 
age  remarks,  that  "  when  the  courts  carried  it  so  far  as  to  re- 
quire every  item  of  the  plaintiff's  demand  to  be  stated  in  the 
specification,  the  Legislature  seems  to  have  considered  the  rem- 
edy worse  than  the  disease,  and  repealed  the  act."  (2  Cow., 
314.) 

Yet  we  find  it  to  be  settled  law  by  the  cases  in  the  Court  of 
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Appeals  referred  to,  that  the  object  of  the  Code  and  of  the 
statute  of  1818  was  the  same;  that  the  particularity  exacted  by 
the  latter  is  requisite  under  the  former,  and  that  a  judgment 
confessed  without  a  compliance  with  the  provisions  is  as  void 
and  fraudulent  under  the  Code,  as  it  was  under  the  statute.  As 
to  whom  it  is  so  void  is  left  an  open  question,  except  as  to  judg- 
ment creditors. 

Whatever  may  have  been  the  motives  for  repealing  the  act  of 
1818,  the  question  remains, — Did  the  statute  give  originally  to 
bona  fide  purchasers  a  right  which  they  never  possessed  before, 
or  upon  general  principles  would  not  possess,  to  interfere  with 
and  procure  the  cancelment  of  a  judgment  fraudulently  con- 
fessed ;  or  was  the  statute,  only  an  enumeration  of  those  who, 
being  entitled  before  upon  general  principles,  should  be  entitled 
under  the  act,  when  its  requirements  were  neglected  or  violated ! 

In  my  judgment  the  latter  is  the  true  conclusion,  and  is  war- 
ranted by  settled  principles  and  authorities  of  the  common  law. 

The  writ  of  audita  querela  was  anciently  the  mode  of  obtain- 
ing relief  against  judgments,  either  by  a  party  to  the  record 
upon  matter  which  he  could  not  have  pleaded,  or  by  strangers. 
(5  Taunt,  558 ;  2  Bing.,  41 ;  2  Johns.  Cos.,  258 ;  lb.,  227.) 
So  late  as  1824  it  was  said  by  Best,  J.,  that  it  was  neither  an 
obsolete  nor  difficult  proceeding.    (2  Bmg.,  41.) 

But  it  has  been  superseded  to  a  great  extent,  if  not  entirely,  in 
our  State,  by  a  motion  to  vacate  the  judgment  ;lupon  which, 
whenever  the  question  of  fact  is  not  clear,  an  issue  may  be  di- 
rected. In  Wardwell  a.  Eden  (2  Johns.  Cos.,  258),  however, 
the  Supreme  Court  left  the  party  to  his  writ  of  audita  querela 
in  a  case  of  disputed  fact.  And  in  Brooks  a.  Hunt  (17  John*. 
JR.,  484),  it  was  said  not  to  be  an  uncommon  thing  to  refuse  the 
relief  in  a  summary  way  on  motion,  and  to  put  the  party  to  this 
writ 

Now,  it  was  settled  at  the  common  law,  that  if  one  man  ac- 
knowledge a  statute  merchant  or  statute  staple  to  another,  who 
afterwards  releasee  it,  and  the  conusor  aliens  his  land  to  a  stran- 
ger, the  stranger  may  have  audita  querela  against  the  connsee 
after  execution  sued  out,  though  not  before.  (17  Ed.  III.,  27  J, 
cited  3  Viner's  Ab.,  821,  with  other  cases  from  the  year-books.) 
These  authorities  are  recognized  in  Waddington  a.  Vredenbergb, 
2  Johns.  Cos.,  229. 
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So  a  purchaser  could  have  this  writ  to  compel  a  judgment  or 
statute  creditor  to  comprise  in  his  extent,  every  parcel  of  land 
bound  by  the  judgment  or  statute,  although  in  the  hands  of  va- 
rious feoffees  or  ter-tenanis.  He  was  to  make  the  debt  out  of 
the  rents  and  profits ;  and  the  various  holders  under  the  conusor 
or  judgment  debtor  were  thus,  by  the  common  law,  made  to 
contribute  proportionately  to  the  payment.  (Brookes'  Ab.'Tit., 
Audita  Querela ;  Coke's  B.,  3,  14  h. ;  Viner's  A  b.,  vol.  3,  p. 
339,/rf.  9 ;  lb.,  343,/oZ.  5 ;  lb.,  349  M.fol.  1.) 

The  statute  16  and  17  Car.  II.,  cap.  5,  made  perpetual  by  22 
and  23  Car.  II.,  cap.  2,  recited  this  to  be  the  rule  of  the  law, 
and  provided  that  where  a  judgment,  statute,  or  recognizance 
had  been  extended,  it  should  not  be  avoided  or  delayed,  because 
part  of  the  lands  extendible  were  omitted  out  of  the  extent; 
saving,  however,  to  the  party  whose  lands  were  extended,  the 
right  of  contribution  from  those  whose  lands  were  omitted. 

In  Prynne  a.  Stoughton  (2  Vent.,  104),  it  was  held  that  the 
statute  only  applied  when  the  extent  had  been  executed,  and 
the  ter-tenant  brought  audita  querela.  But  it  did  not  apply  be- 
fore execution ;  and  hence  upon  a  scire  facias  to  revive  a  judg- 
ment, one  ter-tenant  could  plead  that  others  were  not  warned. 

So  in  one  of  the  cases  cited  in  the  abridgments  before  referred 
to,  it  was  held  that  this  writ  did  lie  on  behalf  of  an  alienee  of 
a  conusor  in  a  statute  staple,  to  compel  the  conusee  to  extend 
lands  still  held  by  the  conusor,  before  his  own  could  be  resorted 
to.  And  this  ancient  authority  is  the  foundation  of  the  rule  now 
settled,  that  a  Court  of  Chancery  will  compel  the  sale  of  premi- 
ses subject  to  an  incumbrance,  in  the  inverse  order  of  aliena- 
tion. (Clewes  a.  Dickenson,  5  Johns.  Ch.  B.,  239 ;  Gouverneur 
a.  Lynch,  2  Paige,  300 ;  Aichen  a.  Maclin,  1  Drury  c&  Walsh, 
621.) 

Nothing  can  be  more  striking  than  these  old  authorities,  to 
show  a  preventive  power  in  a  court  of  law,  through  the  medium 
of  its  own  process,  to  avert  the  infliction  of  a  wrong  upon  even 
third  parties,  by  color  of  its  own  judgments,  or  executions  under 
them,  or  under  instruments,  to  enforce  which,  process  from  the 
court  must  be  resorted  to. 

In  Harrod  a.  Benton  (8  Barn.  &  Cress.,  217),  Lord  Tenter- 
den  6aid :  "  I  think  the  court  has  a  jurisdiction  over  a  warrant 
of  attorney,  which  it  may  exercise  at  the  instance  of  any  party 
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who  has  an  interest  in  supporting  it  or  setting  it  aside."*  The 
applicant  was,  it  is  true,  an  execution  creditor. 

In  Martin  a.  Martin  (3  Barn,  dk  Adol.,  934),  a  landlord  was 
allowed  to  impeach  a  judgment  confessed  by  a  mother-in-law  to 
her  son-in-law.  There  was  misrepresentation  and  deceit  on  tbe 
part  of  the  debtor  and  creditor,  which  induced  the  delay  of  a  dis- 
tress. Taunton,  J.,  said :  "  I  also  doubted  whether  we  could  in- 
terfere at  the  instance  of  a  third  person,  but  I  think  in  this  case 
the  conrt  may  do  so  by  virtue  of  its  general  jurisdiction  over 
warrants  of  attorney,  and  because  this  is  a  fraudulent  transac- 
tion. The  landlord  by  his  lien  would  have  been  quasi  owner 
of  the  property,  and  in  that  respect  he  may  be  considered  for 
the  present  purpose  as  representative  of  the  debtor." 

In  Reed  a.  Bainbridge  (1  South.  2?.,  35),  it  was  expressly  de- 
cided that  such  an  application  may  be  made  on  behalf  of  a  bona 
fide  purchaser  from  the  judgment  debtor. 

In  South  Carolina  there  is  a  statute  that  confessions  may  be 
taken  before  a  clerk  in  a  manner  prescribed,  and  judgment  en- 
tered thereupon.  It  is  then  provided  that  every  person  aggrieved 
by  such  confession  may  file  a  suggestion  and  impeach  the  judg- 
ment. In  Sutton  a.  Pettus  (4  Rich.  2?.,  163),  it  was  held  that  a 
purchaser  from  the  judgment  debtor  was  within  the  act. 

In  both  these  cases,  that  of  Howland  a.  Ruth  (3  Johns.  2?., 
20)  is  referred  to  as  an  authority  that  a  purchaser  could  have 
this  redress.  McNee  was  there  a  purchaser  from  the  defendant, 
the  judgment  debtor,  by  deed  in  1804.  A  judgment  was  dock- 
eted in  favor  of  the  plaintiff  in  1803.  The  motion  was  to  set 
aside  the  execution  on  the  ground  of  the  debt  being  paid,  and 
that  the  judgment  was  collusively  kept  in  force.  The  affidavits 
of  the  plaintiff  met  these  charges  fully,  and  insisted  that  the  bond 
was  still  lawfully  due.  The  court  disposed  of  a  question  of  regu- 
larity against  McNee,  and  then  said  that  if  there  was  fraud  (and 
there  was  color  for  the  suggestion  on  the  affidavits),  he  was  undoubt- 
edly entitled  to  relief.  But  it  could  not  interfere  effectually  upon 
the  present  motion.  The  sheriff  had  sold  under  the  judgment, 
and  an  order  staying  the  delivery  of  tbe  deed  had  been  made. 

This  was  extended  to  the  next  term,  "so  as  to  give  McNee  an 
opportunity  to  apply  in  the  mean  time  to  the  Court  of  Chancery 
for  relief,  or  to  put  the  question  of  fraud  and  collusion  in  a  train 
for  trial  at  law,  by  an  issue  in  fact.9' 
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This  cade  full y  sustains  the  right  of  a  purchaser  to  affirmative 
relief  in  some  form,  and  indicates  strongly  that  it  can  be  had  by 
an  issue  directed  in  the  court  of  law. 

Swan  a.  Saddlemire  (8  Wend.,  676)  determined  that  case 
will  lie  by  a  purchaser  against  the  plaintiff  and  defendant  in  a 
judgment  for  fraudulently  setting  it  up  as  unsatisfied,  when  it 
was  paid,  and  causing  an  execution  to  be  issued  thereon  against 
the  land  of  the  purchaser. 

In  Nusbaum  a.  Keim  (7  Abbotts'  Pr.  Rn  C.  P.,  Gen.  T.),  it 
was  held,  that  a  judgment  founded  upon  an  insufficient  statement 
was  void  as  to  the  debtor's  grantees,  although  it  might  be  valid 
as  to  the  debtor  himself.  The  case  arose  upon  an  action  by  the 
judgment  creditor  to  set  aside  a  conveyance  of  real  estate  as 
fraudulent,  and  the  complaint  was  dismissed. 

In  Bonnett  a.  Henry  (13  How.  Pr.  2?.,  142),  Mr.  Justice 
Harris  states  that  he  does  not  understand  the  right  to  have  an 
illegal  judgment  removed,  to  be  confined  to  a  judgment  cred- 
itor. Of  course  he  was  not  merely  intimating  that  other  credit- 
ore  possessed  it 

It  is  true  that  the  same  carefal  judge  held  in  Beekman  a. 
Kirk  (15  Sow.,  230),  that  a  voluntary  assignee  for  creditors  at 
large  could  not  resort  to  such  a  motion.  But  there  appears  to 
me  to  be  a  marked  and  important  distinction  between  such  an 
assignee  and  a  purchaser  for  valuable  consideration ;  and  that 
the  learned  judge  would  be  wholly  free  from  inconsistency  if  he 
granted  the  relief  on  behalf  of  the  latter.  Indeed,  Chancellor 
Kent,  in  a  case  before  cited,  arising  under  the  act  of  1818,  takes 
and  acts  expressly  upon  this  distinction.  (Seaving  a.  Brincker- 
hoff,  5  Johns.  Ch.  R.,  329.) 

It  is  urged  that  the  grantee  of  a  judgment  debtor  can. stand 
in  no  better  position  than  his  grantor ;  and  hence,  upon  the  eon- 
cession  that  the  debtor  was  bound  by  the  judgment,  the  grantee 
cannot  impeach  it. 

But  in  numerous  instances  a  bona  fide  purchaser  has  a  better 
standing,  and  is  entitled  to  higher  rights  and  immunities  than 
his  grantor,  or  volunteers  under  him  possess. 

Under  the  statute  of  27  Elizabeth,  it  is  the  received  English 
role  to  this  day,  that  a  purchaser  for  valuable  consideration, 
even  with  notice  of  a  prior  voluntary  deed,  acquires  the  better 
title,  and  can  set  it  aside.    (Cathcart  a.  Robinson,  5  Pet  XT.  S. 
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R.,  264 ;  Newman  a.  Bushman^  0  Eng.  Z.  &  Eq.  22.,  410.)  The 
role  as  laid  down  by  the  Supreme  Court  of  the  United  States  is, 
that  the  voluntary  conveyance  is  presumptively  fraudulent  in 
favor  of  a  subsequent  purchaser  without  notice.  The  presump- 
tion there  was  not  repelled. 

Now,  under  either  rule,  the  grantor  himself  could  not  set  aside 
the  conveyance;  neither  could  his  heir  or  devisee.  (Jack- 
son a.  Garnsey,  16  Johns.,  189;  Anderson  a.  Roberts,  18  /}., 
175.) 

So  a  grantee  in  a  subsequent  voluntary  deed  cannot  avoid 
a  prior  voluntary  grant  (Roberto  on  Fraudulent  Con.,  646); 
and  it  is  held  in  the  Queen's  Bench  that  a  purchaser  from  an 
heir  or  devisee  of  the  grantor  could  not  avoid  the  voluntary 
grant  of  the  ancestor.  (Newman  a.  Bushman,  17  Queen's  B.  B^ 
723.)  Yet  it  is  clear  that  a  purchaser  for  value  from  a  volun- 
tary grantee  becomes  vested  with  a  better  title  than  his  grantor, 
and  renders  the  voluntary  deed  in  effect  a  purchase.    (lb.) 

It  is  justly  observed  by  Judge  Sutherland,  that  "  a  voluntary 
conveyance  is  a  deed  without  any  valuable  consideration,  and 
the  character  of  purchase  or  voluntary  is  determined  by  the 
fact  whether  any  thing  valuable  passed  between  the  parties." 
(4  Wend.,  304.) 

Again :  a  deed  may  be  assailed  as  fraudulent  in  feet  by  a 
bona  fide  purchaser,  while  it  remains  valid  as  to  the  grantor  and 
his  heirs.    (Wadsworth  a.  Havens,  3  Wend.,  411.) 

And  so,  a  purchaser  for  valuable  consideration,  without  no- 
tice, acquires  a  title,  although  he  buy  of  one  who  obtained  a 
conveyance  by  fraud,  and  had  no  title.  (Jackson  a.  Walsh,  14 
Johns.  R.,  407.) 

These  examples  show  how  extensively  the  law  protects  and 
aids  a  bona  fide  purchaser,  when  his  grantor  would  be  left  with- 
out redress. 

It  is  true  that  in  the  vast  majority  of  cases  such  applications 
are  made  on  behalf  of  judgment  creditors.  But  many  circum- 
stances will  account  for  the  infrequency  of  a  motion  by  a  pur- 
chaser. He  is  usually  apprised  by  his  searches  of  judgments, 
and  procures  their  removal,  or  regulates  his  purchase  money  ac- 
cordingly ;  or  if  in  possession,  is  content  to  wait  and  resist  any 
action  on  the  part  of  the  judgment  creditor. 

It  is  an  argument  of  no  little  weight  against  this  application 
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that  the  invalidity  of  the  judgment  appears  upon  its  face,  and 
that  the  power  .of  a  court  of  equity  cannot  be  invoked  to  remove 
or  cancel  an  instrument  so  void,  upon  the  ground  of  its  being  a 
cloud  upon  the  title.  (Craft  a.  Merrill,  14  If.  Y.  R.,  456 : 
Heywood  a.  The  City  of  Buffalo,  lb.,  542 ;  Ward  a.  Dewey, 
16  lb.,  520 ;  Nott  a.  Onderdonk,  14  N.  Y.  R.,  9.) 

But  if  this  doctrine  is  applicable  to  motions  to  set  aside  judg- 
ments, under  the  common-law  power  of  a  court  over  its  records, 
it  would  be  in  general  as  applicable  when  a  junior  judgment 
creditor  moves  as  in  other  cases.  Particularly  would  it  be  so 
when  a  purchaser  under  a  junior  judgment  applies,  who,  it  has 
been  held,  may  do  so.     (1  Paige,  506,  before  cited.) 

I  apprehend  that  an  exception  to  this  rule  exists  in  the  case  of 
.  judgments,  and  upon  the  principle,  that  a  court  possesses  power 
and  control  over  its  own  records,  so  that  it  may  always  remove 
and  cancel  them  when  they  are  fraudulently  obtained  or  sup- 
ported, and  when  innocent  parties  are  aggrieved  by  them,  who 
have  not  become  expressly,  or  by  clear  legal  implication,  bound 
by  them.  (20  Johns.  R.,  296 ;  2  Johns.  Oh.  R.,  144 ;  12  Wend., 
222;  5  Johns.  Ch.  R.,  324;  9  Johns.  R.,  80 ;  6  Hoist  R.,  110 ; 
Reading  a.  Reading,  4  Zabr.  R.,  361.)  When  the  facts  are 
plainly  made  out,  the  court  decides  at  once;  when  they  are 
doubtful  and  contested,  an  issue  is  directed.  Section  72  of  the 
Code,  abolishing  feigned  issues,  sanctions  such  a  course  in  the 
form  there  prescribed. 

My  conclusion  is,  that  the  order  should  be  affirmed,  with  the 
modification  that  the  execution  and  levy  be  set  aside  only  so  far 
as  relates  to  the  premises  in  question. 

Voi.  vil— ai 
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BLATCHFORD  a.  THE  NEW  YORK  &  NEW  HAVEN 

RAILROAD  COMPANY. 

Supreme  Caurt^  First  District;  General  Term,  May,  1858. 

Motion  to  dissolve  Injunction. — Affidavits  to  oppose. 

When  the  defendant  mores  alone  on  his  answer  to  dissolve  an  injunction,  the 
plaintiff  can  read  no  affidavits  in  opposition  to  the  motion ;  but  if  the  defendant 
uses  affidavits  to  move  for  a  dissolution  of  the  injunction,  with  or  without  ftia 
answer,  the  plaintiff  may  read  additional  or  counter  affidavits. 

Appeal  from  an  order  made  upon  a  motion  to  dissolve -an 
injunction. 

By  the  Coubt. — Da  vies,  P.  J. — We  all  agree  that  the  order 
of  special  term  appealed  from  should  be  reversed,  for  the  reasons 
given  by  the  judge  below. 

A  question  was  raised  on  the  argument,  whether,  on  a  motion 
to  dissolve  an  injunction  made  by  the  defendant  upon  his  an- 
swer, the  plaintiff  can  read  affidavits  in  opposition.  We  think 
the  true  construction  of  sections  225  and  226  of  the  Code  is,  that 
when  the  defendant  moves  alone  on  his  answer  to  dissolve  an 
injunction,  the  plaintiff  can  read  no  affidavits  in  opposition  to 
the  motion ;  but  if  the  defendant  uses  affidavits  to  move  for  a 
dissolution  of  the  injunction,  with  or  without  his  answer,  that 
in  such  case  the  plaintiff  may  read  additional  or  counter  affi- 
davits.   We  think  this  clear  from  the  provisions  of  the  Code. 

By  title  6  of  the  Code,  the  pleadings  in  civil  actions  are  the 
complaint,  the  demurrer,  the  answer,  and  the  reply. 

These  are  verified  or  not  as  the  plaintiff  may  elect,  or  as  may 
be  necessary. 

Affidavits  are  used  to  bring  to  the  knowledge  of  the  court 
facts  not  appearing  by  the  pleadings,  or,  if  appearing,  in  plead- 
ings not  verified,  that  such  facts  may  be  stated  under  the  sanc- 
tion of  an  oath. 

When  the  complaint  and  answer  are  verified,  the  facts  therein 
stated  have  equal  significance  and  importance  as  if  stated  in  an 
affidavit. 
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We  understand,  therefore,  perfectly  well  what  is  meant  by  a 
complaint,  an  answer,  and  an  affidavit.  Each  has  a  distinct 
name,  and  a  distinct  office  to  perform  in  the  progress  of  an 
action ;  and  though  the  two  former,  when  verified,  may  in  cer- 
tain proceedings  have  all  the  force  of  an  affidavit,  there  is  no 
warrant  for  calling  them  affidavits.  The  Code  denominates 
them  pleadings,  complaint,,  and  answer,  and  such  they  are  to 
be  regarded. 

Section  219  of  the  Code  provides  that  the  application  for  an 
injunction  order  may  be  made  when  it  shall  appear  by  the 
complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded ; 
and  section  220  provides  that  it  may  be  granted  at  the  time  of 
commencing  the  action,  or  at  any  time  afterwards,  on  its  appear- 
ing satisfactorily  by  the  affidavit  of  the  plaintiff,  or  of  any  other 
person,  that  sufficient  grounds  exist  therefor.  Gridley,  Justice, 
in  Miner  v.  Terry  (6  How.  Pr.  i?.,  210),  very  justly  says,  that 
"where  the  complaint  states  all  the  facts  necessary  to  lay  the 
foundation  for  an  injunction,  and  the  plaintiff  swears  to  this 
positively,  it  is  too  narrow  a  construction  of  the  Code  not  to 
regard  the  complaint  thus  verified  as  an  affidavit.  It  would  be 
a  useless  act  to  restate  all  the  facts  of  the  complaint  in  the  form 
of  an  affidavit."  When  the  plaintiff  canuot  swear  positively  to 
all  the  facts  stated  in  the  complaint,  it  is  always  necessary  to 
have  the  affidavit  of  a  third  person.  We  think  section  225  of 
the  Code  sanctions  the  idea  that  the  injunction  is  to  be  granted 
on  the  complaint  and  affidavits,  for  it  says  that  the  application 
to  vacate  or  modify  the  injunction  order  may  be  made  upon  the 
complaint  and  the  affidavits  qn  which  it  was  granted,  or  upon 
affidavits  on  the  part  of  the  defendant,  with  or  without  his 
answer.  We  think  the  provisions  of  the  Code  in  this  section 
clearly  preserve  the  distinction  between  complaint,  answer,  and 
affidavit. 

The  motion  to  vacate  or  modify  may  be  made  on  the  com- 
plaint, if  that  only  were  used  in  obtaining  the  injunction  order : 
if  affidavits  in  addition  were  used,  then  upon  them  and  the 
complaint ;  or  the  defendant  might  move  on  affidavits,  with  or 
without  his  answer. 

If  his  answer  is  verified,  it  may  be  treated  as  an  affidavit 
feirly,  for  the  same  reason  that  the  complaint  is  regarded  as 
such,  for  the  obtaining  the  injunction  order. 
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If  it  is  not  verified,  then,  for  the  same  reasons,  affidavits  roust 
be  used,  to  bring  to  the  knowledge  of  the  court  the  facts  relied 
on  to  procure  a  vacation  or  modification  of  the  injunction  order. 

Section  226  of  the  Code  is  imperative  upon  this  court,  if  this 
view  of  the  provisions  of  the  Code  is  correct,  that  when  the 
defendant  uses  only  his  answer  on  the  motion  to  vacate  or 
modify  the  injunction  order,  the  plaintiff  cannot  use  affidavits 
to  sustain  the  injunction.  It  says,  "  If  the  application  be  made 
upon  affidavits  on  the  part  of  the  defendant,  hut  not  otherwise, 
the  plaintiff  may  oppose  the  same  by  affidavits  and  proofs,  in 
addition  to  those  on  which  the  injunction  was  granted." 

Edwards,  Justice,  in  Servoss  v.  Stannard  (2  Code  H.y  56),  says, 
"  The  word  affidavit,  in  section  226  of  die  Code,  can  hardly  be 
construed  to  mean  answer.  "We  find  the  words  '  answer'  and 
c  affidavit'  throughout  the  Code  applied  to  different  objects,  and 
certainly  in  their  ordinary  acceptation  they  are  not  synonymous. 
There  are  some  words  in  the  Code  which  the  Legislature  in- 
tended should  have  a  signification  different  from  that  usually 
assigned  them  ;  these  have  been  enumerated,  and  their  arbitrary 
definition  given.  The  word  affidavit  is  not  among  the  words 
to  which  the  Legislature  have  attached  a  peculiar  meaning; 
and  I  see  nothing  in  the  Code,  nor  am  I  aware  of  any  decision 
which  would  justify  me  in  holding  that  an  answer,  verified  in 
conformity  with  the  Code,  is  an  affidavit." 

This  reasoning  appears  to  us  conclusive ;  and  we  think,  there- 
fore, when  the  defendant  does  not  use  an  affidavit  or  affidavits, 
on  his  behalf,  the  plaintiff  is  precluded  from  opposing  his  mo- 
tion by  affidavits  or  other  proofs,  in  addition  to  those  upon 
which  the  injunction  was  granted. 
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MERCIER  o.  PEARLSTONE. 

New  York  Superior  Court;  Special  Term,  October,  1858. 

Sebyioe  of  Amended  Complaint. 

Section  146  of  the  Code, — requiring  an  amended  complaint  to  be  served  on  the 
defendant — is  to  be  construed  by  section  417, — requiring  service  of  papers  to  be 
made  on  the  attorney,  if  a  party  has  an  attorney ; — and  where  a  defendant  has 
appeared  by  attorney,  an  amended  complaint  is  to  be  served  on  the  attorney, 
and  not  on  the  defendant  personally. 

A  judgment,  entered  as  upon  failure  to  answer  an  amended  complaint,  which  was 
served  on  the  defendant  personally,  after  he  had  appeared  by  attorney,  is  irreg- 
ular, and  should  be  set  aside  on  motion  of  the  defendant. 

Motion  to  vacate  judgment. 

The  facte  are  stated  in  the  opinion. 

Piebrepont,  J. — The  plaintiff  commenced  his  action  by  per- 
sonal service  of  the  summons  and  complairft  upon  the  defend- 
ant, who  afterwards  duly  appeared  by  attorney.  Before  the 
expiration  of  20  days  the  plaintiff  amended  his  complaint,  and 
served  it  as  amended  upon  the  defendant,  after  he  had  appeared 
by  attorney.  Upon  this  amended  complaint  judgment  was 
entered  by  default,  more  than  20  days  after  its  service  upon  the 
defendant.  The  defendant  moves  to  set  aside  the  judgment  as 
irregular,  alleging  various  grounds  of  irregularity ;  and  among 
others,  that  no  service  of  the  amended  complaint  was  made 
upon  the  defendant's  attorney. 

The  Code  (§  146)  says :  "  If  the  complaint  be  amended,  a 
copy  thereof  must  be  served  on  the  defendant."  Section  417, 
chap.  11,  reads:  "  Where  a  party  shall  have  an  attorney  in  the 
action,  the  service  of  papers  shall  be  made  upon  the  attorney, 
instead  of  the  party." 

The  sections  thus  read  seem  wholly  inconsistent;  and  the 
plaintiff  insists  that  "  the  papers"  mentioned  in  the  latter  sec- 
tion, the  service  of  which  must  be  made  upon  the  attorney,  are 
such  papers  only  as  follow  the  service  of  the  amended  com- 
plaint. 
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Section  408  of  the  same  chapter  reads  thus :  "  Notices  shall 
be  in  writing ;  and  notices  and  other  papers  may  be  served  on 
the  party  or  attorney \  in  the  manner  prescribed  in  the  next  three 
sections,  when  not  otherwise  provided  by  this  aet"  "  The  next 
three  sections"  prescribe  the  manner  of  service  upon  the  party 
or  attorney.  But  the  same  chapter  of  the  act  provides  "  other- 
wise" (§  417),  where  there  is  an  attorney,  and  requires  that  the 
service  shall  be  made  upon  him. 

I  have  no  doubt  that  the  Legislature  intended  that  where  an 
attorney  had  appeared  in  an  action,  that  all  the  subsequent  pa- 
pers should  be  served  upon  him.  Such  was  the  rule  before  the 
Code,  and  I  find  no  indications  of  an  intent  to  alter  it 

After  the  plaintiff  had  served  the  defendant,  who  had  ap- 
peared by  attorney,  he  might  have  amended  his  complaint,  and 
served  it  upon  the  attorney,  and  service  upon  the  defendant  per- 
sonally was  not  necessary.  If  we  are  to  construe  the  statute  bo 
as  to  require  every  amended  complaint  to  be  served  personally 
upon  the  defendant,  then  no  amended  complaint  could  ever  be 
served  upon  a  defendant  who  had  removed  from,  and  remained 
out  of,  the  jurisdiction  of  this  court. 

I  am  clearly  of  .opinion  that  the  judgment  is  irregular,  and 
must  be  set  aside.  As  this  disposes  of  the  motion,  the  other 
alleged  irregularities  need  not  here  be  considered. 


HICKS  a.  PAYSON. 

New  York  Superior  Court;  Special  Term,  September,  1858. 

Jurisdiction  of  New  York  Superior  Court. — Security  fob 

Costs. 

A  person  residing  in  a  county  of  this  State,  other  than  the  city  and  county  of 
New  York,  and  bringing  an  action  in  the  New  York  Superior  Court,  nosy  be 
required  to  file  security  for  costs,  as  being  not  a  resident  within  the  jurisdiction 
of  that  court 

Motion  for  an  order  requiring  the  plaintiff  to  file  security  for 
costs. 
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The  defendant  moved  for  an  order  that  the  plaintiff  file 
security  for  costs,  on  the  ground  that  he  resided  at  Haverstraw, 
Rockland  county,  in  the  State  of  New  York.  The  motion  was 
opposed  on  the  ground  that  Haverstraw  was  within  the  jurisdic- 
tion of  this  court. 

Abbott  Brothers,  for  the  motion. 
Wm.  A.  Hardenbrooh,  opposed. 

Boswobth,  J. — A  party  to  an  action  brought,  or  pending  in 
any  court,  may  be  said  to  reside  within  the  jurisdiction  of  such 
court,  when  both  his  person  and  his  property  can  be  subjected 
to  the  process  of  the  court,  issued  to  the  sheriff  of  the  county  in 
which  he  resides.  If  the  defendant  recovers  judgment  iu  this 
action,  execution  against  the  property  or  the  body  of  the  plain- 
tiff can  be  issued  to  and  executed  in  Rockland  county,  as  effec- 
tually and  efficiently  as  if  the  action  were  in  the  Supreme  Court, 
and  the  execution  were  upon' a  judgment  in  that  court  The 
jurisdiction  of  the  court  as  to  that  matter,  is  as  comprehensive 
as  that  of  the  other,  and  it  is  difficult  to  assign  a  reason  why 
the  plaintiff  should  file  security  for  costs,  if  suing  in  one  court, 
and  not  when  suing  in  the  other. 

Title  2,  of  chapter  10,  of  part  3  of  the  Revised  Statutes,  is  but 
a  modification  of  the  rule  of  the  Supreme  Court,  adopted  the 
14th  of  January,  1798,  and  looks  primarily,  so  far  as  the  ques- 
tion of  residence  is  concerned,  to  plaintiff's  residing  out  of  the 
State.    (See  2  Rev.  Stats.,  799,  §  1.) 

When  the  Revised  Statutes  took  effect,  neither  mesne  nor 
final  process,  issued  out  of  this  court,  could  be  executed  out  of 
the  city  and  county  of  New  York.  When  such  was  the  law,  a 
plaintiff  residing  out  of  it,  resided  out  of  the  jurisdiction  of  the 
court.  But  the  jurisdiction  of  the  court,  by  subsequent  statutes 
and  the  Code,  has  been  enlarged.  An  execution  from  this  court 
can  be  executed  in  any  county  of  the  State.  Were  the  question 
an  open  one,  I  should  think  that  this  fact  placed  Rockland 
county  within  the  "jurisdiction"  of  this  court,  within  the  mean- 
ing of  that  word  as  used  in  the  title  of  the  statute  entitled  u  Of 
Security  for  the  Payment  of  Costs."  But  although  of  this  opin- 
ion, I  deem  it  my  duty  to  conform  to  the  decision  in  2  Sandf. 
8.  C.  i?.,  632,  and  to  grant  the  motion. 
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ARNOLD  a.  REES. 

Court  of  Appeals;  October  Term,  1858. 

Jurisdiction  of  County  Court. — "Special  Cases." 

The  statute  conferring  upon  county  courts  Jurisdiction  of  actions  for  the  foreclos- 
ure of  mortgages  is  not  unconstitutional. 

The  phrase  "  special  eases,"  in  the  provision  of  the  constitution,  authorising  the 
Legislature  to  confer  equity  jurisdiction  in  special  cases  upon  the  county  judge, 
means  cases  to  be  specified.  ' 

The  case  of  Eundolf  a.  Thalheimer  (2  Kern.,  598)  commented  on  and  qualified.* 

Appeal  from  a  judgment  sustaining  demurrer  to  an  answer. 

The  action  was  brought  in  the  Supreme  Court,  Kings  county, 
to  recover  rent  of  certain  premises  in  Brooklyn,  occupied  by 
the  defendant  as  tenant.  Prior  to  1856  the  premises  had  been 
owned  by  the  plaintiff,  but  during  that  year  one  C.  D.  Blake 
foreclosed  a  mortgage  which  he  held  upon  them.  The  fore- 
closure was  by  an  action  brought  by  him  for  that  purpose  in 
the  county  court  of  Kings  county.  At  the  sale  under  this  fore- 
closure Anson  Blake  purchased  the  .premises,  and  received  a 
sheriff's  deed,  and  the  defendant  attorned  to  him.  The  plain- 
tiff brought  this  action  to  recover  rent  accruing  subsequently  to 
the  purchase  by  Blake.  The  defendant  set  up  as  defence  the 
foreclosure  and  sale ;  to  which  defence  the  plaintiff  demurred, 
stating  as  the  grounds  of  his  demurrer  that  the  county  court  had 
not  jurisdiction  of  actions  to  foreclose  mortgages.  The  Supreme 
Court,  at  general  term,  sustained  the  demurrer,  and  gave  judg- 
ment for  the  plaintiff.  The  defendant  now  appealed  to  the  Court 
of  Appeals. 

Thompson  <6  Kellogg,  for  the  appellant 
8.  Kxssam,  for  the  respondent. 

• 

By  the  Cotjbt. — Comstook,  J. — The  constitution  (Article  6, 
§  14)  provides  that  "  the  county  court  shall  have  such  jurisdic- 

•  See,  aa  to  the  authority  of  that  case,  Benson  a.  Cromwell,  6  Ante,  83. 


tfEW-YOKK.  329 


Arnold  a.  R6€* 


tion  in  cases  arising  in  justices9  courts,  and  in  special  cases,  as 
the  Legislature  may  prescribe,  but  shall  have  no  original  civil 
jurisdiction,  except  in  such  special  cases."  Another  clause  in 
the  same  section  declares  that  "  the  Legislature  may  confer 
equity  jurisdiction  in  special  cases  upon  the  county  judge."  Act- 
ing upon  these  provisions,  the  Legislature  has  attempted  to 
confer  upon  the  county  courts  of  this  State  original  civil  juris- 
diction in  various  specified  or  enumerated  cases,  embracing  in 
the  number  the  foreclosure  of  a  mortgage,  the  sale  of  mort- 
gaged premises  situated  within  the  county,  and  the  collection 
of  any  deficiency  remaining  unpaid  after  the  sale.  {Code  of 
1852,  §  30.)  The  question  now  is  upon  the  validity  of  this  exer- 
cise of  legislative  power,  and  our  duty  is  to  determine  in  its 
favor,  unless  we  are  plainly  required  by  the  language  of  the 
constitution  to  do  otherwise.  It  is  believed  that  the  jurisdiction 
thus  conferred  upon  the  county  courts  has  been  exercised  in 
numerous  cases.  If  we  determine  against  it,  many  titles  will 
doubtless  be  overthrown,  and  great  mischief  will  be  likely  to 
follow  from  such  decisions. 

In  the  mode  of  interpreting  the  constitution  adopted  by  those 
who  deny  the  power  which  the  Legislature  has  thus  attempted 
to  exercise,  the  words  "  special  cases"  refer  to  an  inherent,  un- 
changeable distinction  between  the  cases  thus  designated  and 
ail  others, — a  distinction  supposed  to  exist  somewhere  in  the 
very  nature  of  legal  controversies,  which,  being  recognized  by 
the  fundamental  law,  is  altogether  beyond  the  reach  of  the 
legislative  power.  It  manifestly  devolves  upon  those  who  place 
this  reading  upon  the  constitution,  to  explain  and  define,  in  some 
intelligible  manner,  what  are  and  what  are  not  special  cases  in 
this  essential  nature,  and  according  to  the  distinction  referred  to. 
If  this  cannot  be  done,  then  we  are  bound  to  inquire  whether 
the  words  of  the  constitution  do  not  admft  of  some  other  inter- 
pretation, which  will  uphold  the  jurisdiction  in  question. 

In  the  case  of  Kundolf  a.  Thalheimer  (2  Kcm>,  593),  this 
court  decided  that  the  Legislature  could  not  confer  upon  the 
county  courts  jurisdiction  in  the  action  for  assault  and  battery. 
In  the  opinion  of  Chief-justice  Gardiner,  delivered  in  that  case, 
the  "  special  cases"  of  the  constitution  are  supposed  to  refer  to 
a  large  class  existing  when  the  constitution  was  adopted,  many 
of  which,  he  observed,  would  be  found  in  chapter  8,  part  3  of 


330  ABBOTTS'  PRACTICE  REPORTS. 

Arnold  a.  Bees. 

the  Revised  Statutes,  entitled,  "  Of  Proceedings  in  Special  Cases." 
"  It  was  sufficient,"  he  added,  "  that  such  a  class  of  cases  was 
distinctly  recognized  in  our  statutes,  and  that  there  was  there- 
fore a  legal  subject  in  esse,  to  which  the  language  of  the  con- 
stitution would  apply.9'  Resorting  thus  to  the  existing  statutes 
of  the  State  for  a  definition  of  special  cases,  and  assutaing  that 
the  constitution  referred  to  those  cases,  and  others  of  the  same 
kind  created  by  later  statutes,  he  arrived  at  the  conclusion,  in 
which  the  court  concurred,  that  jurisdiction  in  common-law  ac- 
tions, trespass,  &c,  could  not  be  given  to  the  county  court  I 
believe  no  other  attempt  has  ever  been  made  to  define  what  are 
special  cases  under  the  interpretation  of  the  constitution  which 
we  are  now  considering. 

We  have  now,  since  the  change  in  the  pleadings  and  practice, 
no  common-law  actions,  and  on  some  future  occasion,  if  the 
question  shall  again  arise,  it  may  be  deemed  advisable  to  in- 
quire whether  the  constitution  necessarily  excludes  the  power 
of  the  Legislature  to  confer  jurisdiction  on  these  courts  over  all 
the  causes  of  action,  when  the  appropriate  remedy  was  by  a 
common-law  suit  at  the  time  the  constitution  was  adopted.  In 
some  of  the  present  questions,  it  will  be  useful  now  to  look  at 
the  so-called  special  cases  in  the  Revised  Statutes,  to  which  it  is 
supposed  the  constitution  had  a  particular  reference.  Chapter  8 
is  entitled  "  Of  Proceedings  in  Special  Cases,"  and  is  divided 
into  seventeen  titles.  The  first  of  these  titles  relates  to  suits  by 
poor  persons ;  the  second,  to  proceedings  by  and  against  infants. 
The  third  embraces  suits  by  and  against  executors  and  adminis- 
trators. The  fourth  relates  to  suits  by  and  against  public  bodies, 
and  persons  representing  them,  such  as  supervisors,  commis- 
sioners of  loans,  of  common-schools,  and  highways,  overseers 
of  the  poor,  Ac.,  &c.  The  fifth,  to  actions  for  penalties,  for- 
feitures, &c.  The  rflnth,  to  the  action  of  ejectment  for  non- 
payment of  rent.  The  twelfth,  to  the  action  of  replevin ;  and 
the  seventeenth  contains  a  variety  of  provisions  concerning 
suits  and  civil  proceedings  in  general.  Other  titles  in  the  same 
chapter  relate  to  proceedings  peculiar  in  their  nature  and  form, 
such  as  forcible  entries  and  detainers,  admeasurement  of  dower, 
the  draining  of  swamps,  &c.  In  this  enumeration  of  u  special 
cases,'9  therefore,  we  find  no  distinctions  between  common-law 
actions  and  suits  or  proceedings  of  a  different  character.    The 
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poor  person,  on  being  allowed  to  prosecute  in  forma  pauperis, 
would  bring  his  action  at  common  law,  or  he  might  file  his  bill 
in  equity.  His  suit,  so  far  from  being  a  special  case  in  any 
other  6ense  than  that  of  being  specially  enumerated,  or  made 
the  subject  of  some  particular  provision  of  law,  might  embrace 
any  subject  in  the  whole  range  of  legal  and  equitable  contro- 
versies. So  in  regard  to  suits  by  and  against  infants,  execu- 
tors, administrators,  public  bodies,  and  the  persons  representing 
them.  These  special  cases  were  cases  at  common  law — as  much 
so  as  the  action  of  assumpsit  on  a  note ;  but  there  was  some 
provision  of  the  statute  in  relation  to  each  of  them,  required  by 
the  condition,  the  age,  or  representative  character  of  the  party. 
Ejectment  and  replevin  were  certainly  common-law  remedies, 
and  of  a  very  ancient  date;  yet,  as  we  see,  they  were  recognized 
as  special  cases  at  the  adoption  of  the  constitution,  because  upon 
them,  also,  some  special  provisions  of  law  were  engrafted. 

It  would  seem  impossible,  therefore,  to  hold  that  the  constitu- 
tion, in  providing  for  jurisdiction  in  special  cases  to  be  pre- 
scribed by  the  Legislature,  has  excluded  all  the  remedies  which 
were  prescribed  by  actions  at  common  law.  The  reasoning 
which  pervaded  (I  do  not  say  sustained)  the  decision  in  this 
court,  in  the  assault  and  battery  case  of  Kundolf  a.  Thalheimer, 
as  we  have  seen,  does  not  justify  such  a  conclusion.  Indeed,  if 
such  an  interpretation  be  adopted,  then  we  must  hold  that  the 
constitution  limits  the  jurisdiction  to  proceedings  of  a  summary 
and  peculiar  character,  which  are  not  instituted  or  conducted  in 
any  respect  according  to  the  course  of  the  common  law.  If  this 
had  been  the  intention  of  those  who  framed  and  adopted  the 
constitution,  I  think  more  appropriate  and  precise  language 
would  have  been  used.  If  the  design  had  been  to  exclude  all 
subjects  of  controversy  which  admitted  of  the  usual  and  cus- 
tomary remedies,  and  to  include  those  only  where  the  remedy 
was  peculiar  and  summary,  no  one  could  have  been  at  a  loss 
for  words  in  which  to  express  that  design.  There  is  and  always 
has  been  a  known  distinction  between  "  cases"  at  law  or  in 
equity,  and  "  proceedings"  of  a  special  character,  which  do  not 
take  the  form  of  an  action,  but  are  instituted  and  carried  on  in 
some  peculiar  and  anomalous  mode.  It  must  be  conceded,  I 
think,  that  the  language  of  the  constitution  was  not  well  chosen, 
if  it  was  intended  to  mark  as  the  subjects  of  jurisdiction  these 
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proceedings  only.  We  certainly  ought  to  look  for  far  greater 
clearness  and  precision  in  expression  before  we  overreach  the 
legislative  interpretation, — an  interpretation  which,  it  ought  to 
be  observed,  was  adopted  at  the  very  first  session  after  the  con- 
stitution had  been  accepted  by  the  people,  and  which  has  been 
continued  ever  since  that  time.  (Laws  of  1847,  228 ;  Codes  of 
1848, 1849, 1851, 1852.) 

It  is  quite  certain,  then,  according  to  all  the  definitions  ever 
attempted  of  the  terms  used  in  the  constitution,  that  the  county 
courts  can  take  jurisdiction  of  some  of  the  cases  or  causes  of 
action  which  were  cognizable  at  common  law.  If,  therefore,  all 
such  cases  are  not  excluded,  is  any  one  of  them,  provided  the 
Legislature  sees  fit,  by  a  special  enactment,  to  define  the  case 
and  confer  the  jurisdiction  t  This  inquiry  I  shall  now  pursue, 
because  the  decision  of  this  court  in  the  case  mentioned  stands 
directly  in  the  way  of  such  a  discussiou. 

In  a  more  precise  view  of  the  present  question  the  inquiry 
is,  whether  any  cause  of  controversy  or  suit  in  respect  to  which, 
at  the  adoption  of  the  constitution,  there  was  a  remedy  by  bill 
in  equity,  can  now  be  brought  within  the  jurisdiction  of  the 
county  courts.  Here  we  6hall  find  still  greater  difficulties  in 
the  way  of  an  interpretation  which  restricts  the  power  of  the 
Legislature.  Those  who  are  able  to  suggest,  if  they  cannot  de- 
fine, the  distinction  between  general  and  specific  cases  at  law, 
as  depending  on  the  inherent  quality  of  the  cases  themselves, 
must  fail  when  they  attempt  to  do  so  in  respect  to  cases  in 
equity.  No  such  distinction  ever  existed,  nor  does  it  now  exist. 
On  the  contrary,  in  the  sense  of  the  term  special  now  con- 
sidered, it  qualifies  the  entire  jurisdiction  of  courts  of  equity. 
The  system  of  equity  jurisprudence  has  arisen  out  of  the  special 
and  particular  exigencies  of  society.  It  was  devised,  it  has  in- 
creased and  been  matured  through  many  ages,  mainly  to  relieve 
and  mitigate  the  rigor  of  the  common  law,  which,  through  the 
universality  of  its  principles,  and  the  unyielding  nature  of  ita 
forms,  failed  to  do  justice  in  special  cases  and  emergencies.  The 
very  judgments  of  courts  of  law,  pronounced  upon  certain  fixed 
rules  of  universal  application  by  which  these  courts  were  bound, 
were  relieved  against  in  equity  under  the  peculiar  and  extraor- 
dinary circumstances  of  the  particular  case.  The  conditions  of 
fact  under  which  such  relief  would  be  given  are  of  great 
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variety,  and  no  attempt  to  reduce  them  to  uniformity  in  prin- 
ciple or  in  statement  could  be  successfully  made.  Who  would 
hesitate  to  pronounce,  such  a  case  special,  when  speaking  of  its 
nature  and  quality?  Illustrations  of  cases  in  equity,  special  in 
this  sense,  according  to  the  most  accurate  and  precise  use  of 
language,  might  be  given  almost  without  number.  A  very  ob- 
vious one  may  be  found  in  the  bill  for  specific  performance  of  a 
contract  for  the  sale  and  purchase  of  lands,  where  the  vendor 
has  failed  to  perform,  on  his  part,  within  the  time  required  by 
his  agreement.  Equity  will  still  preserve  his  rights,  and  decree 
performance  in  his  favor,  if  he  can  allege  special  and  peculiar 
&cts  which  ought  to  relieve  him  from  the  forfeiture,  such  as 
continued  occupation,  valuable  improvements,  payments  of 
money,  acquiescence  on  the  part  of  the  vendor,  &c.  In  legal 
as  well  as  popular  phrase,  such  a  case  is  special,  and  in  its  na- 
ture it  is  eminently  of  that  character.  What  authority  have  we, 
then,  for  saying  that  the  convention  which  passed  and  the  peo- 
ple who  adopted  the  constitution,  in  conferring  jurisdiction  on 
the  county  courts,  intended  to  exclude  a  case  exactly  described 
in  the  very  words  of  the  grant  ? 

If  we  adopt  the  conclusion  that  all  causes  which  were  cog- 
nizable by  bill  in  equity  are  excluded  by  the  terms  of  the  con- 
stitution, then  there  was  no  subject  to  which  those  terms  could 
be  applied,  except  the  peculiar  cases  where  the  proceeding  was 
not  by  bill,  but  a  more  summary  remedy  was  provided.  These, 
it  will  be  found,  were  very  few  in  number ;  so  few,  indeed,  that 
they  could  have  been  easily  enumerated  if  it  was  intended  to 
confine  the  jurisdiction  to  cases  of  this  description.  Some  of 
these,  however,  it  is  well  to  observe,  were  quite  as  difficult  and 
complicated  as  any  other  in  the  whole  range  of  equity  jurisdic-v 
tion.  This  will  be  quite  evident  when  we  consider  that  the 
summary  jurisdiction  of  the  Court  of  Chancery,  exercised  upon 
petition  merely,  embraced  corporations,  their  dissolution  in  cer- 
tain cases,  the  sequestration  and  distribution  of  their  effects,  and 
the  right  to  restrain,  by  injunction,  the  exercise  of  their  powers. 
In  proceedings  of  this  character,  rights  of  the  greatest  impor- 
tance are  frequently  involved,  and  the  questions  are  often  pe- 
culiarly complicated  and  difficult  And  yet,  according  to  the 
construction  of  the  constitution  which  I  am  endeavoring  to  re- 
fute, the  county  court  can  take  jurisdiction  of  such  proceedings, 
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•  while  it  cannot  of  the  simplest  case  of  foreclosure.  No  practice 
can  be  found  of  foreclosing  a  mortgage  upon  petition  instead  of 
bill,  and  therefore  the  legislation  is  powerless  (so  the  argument 
runs)  to  confer  the  jurisdiction.  I  do  not  believe  this  to  be  a 
reasonable  interpretation. 

What,  then,  are  the  special  cases  in  equity  of  which  jurisdic- 
tion can  be  given  to  the  county  court  ?  To  answer  this  question 
one  must  consider  not  only  the  fair  import  of  the  language 
used,  but  also  the  other  judicial  arrangements  of  the  constitu- 
tion, and  the  terms  employed  in  making  those  arrangements. 
In  the  judiciary  article,  provision  is  made  for  a  Supreme  Court 
with  **  general  jurisdiction  in  law  and  equity,"  and  in  the  same 
article  we  find  clauses  concerning  the  county  court  and  the 
county  judge.  Now,  the  wordg  "  general"  and  "  special"  are 
manifestly  used  in  senses  precisely  opposite.  The  idea  repre- 
sented in  one  of  these  terms  is  die  very  one  designed  to  be 
excluded  by  the  use  of  the  other.  If,  therefore,  the  special 
jurisdiction  of  the  county  court  resides  in  the  nature  and 
quality  of  the  cases  in  which  it  is  to  be  exercised,  irrespective 
of  legislative  enumeration,  it  follows  that  the  general  jurisdic- 
tion of  the  Supreme  Court  resides  in  those  of  an  opposite  na- 
ture and  quality.  If  the  word  "  special"  limits  the  power  of 
the  Legislature  in  one  direction,  the  word  u  general"  limits  it  in 
another.  If  the  county  judge  cannot  receive  jurisdiction  in  any 
case  when  the  remedy  was  by  bill  in  equity,  because  it  is  not  a 
special  case,  the  Supreme  Court  cannot  entertain  it  in  a  sum- 
mary proceeding,  because  this  is  not  a  general  case.  In  short, 
neither  of  these  tribunals  can  take  any  share  in  the  jurisdiction 
which  is  given  or  allowed  to  the  other.  We  are  thus  bronght 
to  a  conclusion  which  we  know  to  be  false.  We  know  that  the 
powers  of  the  Supreme.  Court  are  not  thus  limited,  and  we 
must  therefore  reject  the  interpretations  which  lead  to  such  a 
conclusion. 

Why,  then,  is  the  jurisdiction  of  the  Supreme  Court  denomi- 
nated "  general  ?"  Plainly  because  no  legislative  specification 
of  the  subject  of  that  jurisdiction  is  required.  That  of  the 
county  court  is  " special"  in  a  sense  directly  the  opposite;  that 
is  to  say,  the  case6  in  which  that  court  may  review  its  jurisdic- 
tion must  be  specified  and  defined  by  the  Legislature,  and  hence 
they  are  called  special.    The  terms  special  and  general  being 
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used  to  denote  opposite  qualities  of  the  two  jurisdictions,  when 
we  are  certain  that  we  have  the  true  meaning  of  one  of  these 
we  cannot  be  mistaken  as  to  that  of  the  other.  If  we  know 
that  the  general  nature  of  the  jurisdiction  of  the  Supreme 
Court  has  no  reference  to  a  distinction  in  the  quality  and  char- 
acter of  controversies,  then  we  may  also  be  certain  that  the 
special  jurisdiction  of  the  county  court  rests  on  no  such  distinc- 
tion. It  is  special,  because  it  must  be  especially  conferred  by 
legislative  act.  The  cases  in  which  it  may  be  exercised  must 
have  a  special  definition,  and  nothing  can  be  taken  without 
such  definition,  or  contrary  to  it. 

The  question  before  us  was,  I  think,  in  its  substance  and  na- 
ture, involved  in  the  recent  decision  of  this  court  in  Doubleday 
a.  Heath  (16  N.  F/(2  JE  P.  Smith),  80).  That  was  a  suit,  in 
one  of  the  county  courts,  for  the  partition  of  lands.  It  was,  there- 
fore, a  case  in  equity,  according  to  the  distinctions  between  law 
and  equity  existing  at  the  adoption  of  the  constitution.  It  is 
true  that  partition  could  be  had  by  petition,  and  proceedings  of 
a  summary  character  in  the  common-law  courts.  (2  Rev.  Stats., 
315.)  But  the  remedy  by  bill  in  equity  was  as  ancient  as  the 
time  of  Queen  Elizabeth.  In  this  State  it  was  modified  by  cer- 
tain statutory  provisions ;  but  still  the  remedy  existed,  and  was 
in  frequent  use  down  to  the  constitution  of  1846,  and  after  that 
time  until  the  Code  of  Procedure  was  enacted.  Under  the  Code 
the  action  for  partition  has  now  taken  its  place,  modified,  as  the 
suit  in  equity  was,  by  the  statutes  referred  to.  In  holding,  as 
this  court  did,  that  jurisdiction  could  be  given  to  the  county 
court  in  a  suit  for  the  partition  of  lands  within  the  county,  it 
was  necessaiily  determined  that  some  matters  which  were  for- 
merly remediable  by  bill  in  Chancery,  could  be  brought  by  act 
of  the  Legislature  within  that  jurisdiction.  That  point  being 
conceded,  where  does  the  power  stop  ?  Is  it  limited  by  another 
distinction  to  be  drawn  between  "cases  in  equity,  where  the 
remedy  by  bill  has  been  in  some  degree  modified  by  statutory 
regulations,  and  other  cases  in  which  there  has  been  no  inter- 
ference by  legislation  ?  Are  the  cases  in  one  of  these  clauses 
special,  and  the  other  not,  within  the  meaning  of  the  constitu- 
tion! This  cannot  be  the  distinction  which  the  convention  or 
the  people  had  in  view.  But  even  if  it  were,  we  find  that  the 
remedy  by  suit  in  equity  for  the  foreclosure  of  a  mortgage  had 
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been  modified  by  a  variety  of  statute  regulations)  some  of  which 
were  of  great  importance  in  the  administration  of  that  remedy. 
(2  Rev.  Stats. ,  191.)  I  see  no  solid  ground,  therefore,  for  dis- 
tinguishing between  the  case  of  partition  already  decided  by 
this  court,  and  the  one  now  before  us. 

For  the  reasons  suggested,  I  am  of  opinion  that  the  Legisla- 
ture can  confer  jurisdiction  on  the  county  courts  in  suits  for  the 
foreclosure  of  mortgages  upon  lands  in  the  county,  and  the  sale 
of  mortgaged  premises.  The  judgment  of  the  Supreme  Court 
should  therefore  be  reversed,  and  judgment  rendered  for  the 
defendant  on  the  demurrer,  with  leave  to  go  to  trial  on  the 
issue  of  fact 


WARBURG  a.  WILCOX; 

New  York  Common  Pleas  ;  General  Tenn>  October,  1858. 

Defence. — Aooosd  and  Satisfaction. — Tendbb. 

To  an  action  against  the  maker  of  a  promissory  note,  he  answered  that  the  plain- 
tiff, with  other  creditors,  signed  a  composition  deed,  agreeing  to  exchange  the 
notes  they  held  against  the  defendant  for  other  extended  notes  to  be  drawn  by 
him ;  and  it  appeared  on  the  trial  that  the  defendant  called  on  the  plaintiff  and 
offered  him  the  new  notes  which  the  agreement  provided  for,  but  the  plaintiff 
refused  to  receive  them  ;  but  that  he  had  not  the  new  notes  drawn  at  the  time 
of  the  offer. 

Held,  insufficient  To  complete  such  defence,  the  party  must  plead  and 
prove,  not  only  tender  of  the  new  notes,  but  also  aver  a  readiness  at  all  timet 
to  perform  his  part  of  the  agreement,  and  must  bring  the  new  notes  thus  ten- 
dered into  court  on  the  trial. 

Appeal  from  a  judgment  of  the  New  York  Marine  Court. 
The  facts  are  stated  in  the  opinion  o£the  court 

By  the  Cotjet.* — Hilton,  J. — This  action  is  upon  a  promis- 
sory note  made  by  the  defendants  to  their  own  order,  mid  trans- 
ferred to  the  plaintiff 
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The  defence  was,  that  the  plaintiff,  with  other  creditors  of  the 
defendants,  had  signed  a  composition  deed,  whereby  it  was 
agreed  that  the  time  for  payment  on  all  the  notes  held  by  the 
parties  signing  should  be  extended  9, 12, 15, 18,  and  21  months, 
and  that  this  time,  or  any  part  thereof,  had  not  expired. 

On  the  trial,  the  composition  deed  was  put  in  evidence ;  and 
from  which,  aided  by  the  testimony  of  the  defendant  Wilcox 
respecting  his  action  under  it,  it  sufficiently  appears  that  the 
creditors  signing  agreed  to  exchange  the  paper  then  held  by 
them  of  the  defendants,  for  new  notes  to  be  drawn  by  the  de- 
fendants according  to  the  extension  so  agreed  on. 

Although  the  agreement  is  somewhat  obscure,  yet  its  lan- 
guage, taken  in  connection  with  the  testimony  in  the  case,  clearly 
shows  that  this  was  the  nature  of  the  compromise  the  parties  to 
it  intended  to  make. 

To  enable  the  defendants  therefore  to  avail  themselves  of  any 
defence  to  this  action,  arising  out  of  this  agreement,  it  waa 
necessary  for  them  not  only  to  plead  and  prove  tender  of  the 
new  notes  which  were  to  be  so  exchanged,  but  also  aver  readi- 
ness at  all  times  to  perform  their  part  of  the  contract,  and  bring 
the  new  notes  thus  tendered  into  court  at  the  trial.  (3  BlacksL 
Com.,  303 ;  2  Kent's  Com.,  509 ;  Brooklyn  Bank  a.  Degraw, 
23  Wend.,  342,  345.) 

This  was  not  done.  It  is  true  the  defendant  Wilcox  testified 
that  at  a  time  when  the  plaintiff  called  at  his  store  on  this 
subject,  he  "  offered  him  notes  upon  the  time  provided  in  the 
extension  agreement,  which  he  declined  to  receive."  But  he 
subsequently  adds  that  he  had  not  the  notes  drawn  at  the  time 
he  made  the  offer. 

As  we  have  seen,  this  was  not  sufficient.  By  the  agreement 
the  plaintiff  was  entitled  to  the  new  notes  at  all  events,  and  to 
make  the  defence  set  up  available,  the  defendants  were  required 
to  have  them  in  court  on  the  trial,  ready  for  delivery. 

For  these  reasons  the  judgment  of  the  Marine  Court,  in  favor 
of  the  plaintiff,  should  be  affirmed. 

Judgment  affirmed. 

Vol.  TIL— 22 
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JOYCE  a.  HOLBROOK 
New  York  Common  Pleas;  General  Term,  October,  1858. 

SuPPLKMENTABY  PROCEEDINGS. — APPEAL. 

The  orders  allowed  to  be  made  in  supplementary  proceedings— directing  the  *p- 
'  plication  of  property  and  money  to  the  payment  of  a  judgment,  and  to  punish 
for  contempt  (Code,  §§  297,  802) — are  entirely  discretionary,  and  an  order  de 
nying  an  application  for  them  u  not  appealable. 

Appeals  from  two  orders  denying  motions  in  supplementary 
proceedings. 

The  facts  are  stated  in  the  opinion  of  the  court. 

By  the  Coubt.* — Brady,  J. — The  plaintiff  assuming  that  the 
defendant  Holbrook,  on  examination  npon  proceedings  supple- 
mentary to  execution,  had  disclosed  the  facts  that  he  had  money 
and  property  in  his  hands  belonging  to  himself,  and  that  he  had 
violated  the  order  supplementary  by  disposing  thereof,  applied 
to  Judge  Hilton  for  orders  to  compel  the  application  of  such 
money  and  property  towards  the  satisfaction  of  the  judgment, 
and  for  an  attachment  to  punish  the  contempt  committed  by 
disobedience  to  the  order  supplementary  as  above  stated. 
Judge  Hilton  denied  both  applications.  The  plaintiff  appeals. 
The  answer  to  both  appeals  is  the  same — namely,  that  the  order 
directing  the  application  of  property  and  money  to  the  pay- 
ment of  a  judgment,  and  to  punish  for  contempt,  are  entirely 
discretionary.  Sections  297  and  302  provide  that  the  judge 
may  order  the  application,  and  may  punish  for  contempt ;  and 
although  there  are  statutes  in  which  the  word  "  may"  is  to  be 
construed  as  "  must,"  this  is  not  one.  A  large  degree  of  dis- 
cretion must  be  exercised  on  all  applications  to  require  the  ap- 
propriation of  money  and  property  by  a  judgment  debtor,  and 
there  are  many  instances  in  which  that  discretion  would  be 
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oppressively  employed,  if  the  debtor  were  compelled  to  sur- 
render property  or  money  which  seemed  not  to  be  exempt  from 
execution.  The  proceeding  is  a  summary  one,  and  wherever  a 
doubt  exists  of  the  possession  and  ownership  of  either  property 
or  money,  the  creditor"  should  enforce  his  remedy  through  the 
receiver,  or  by  levy  under  execution.  Whether  the  creditor 
should  be  left  to  take  this  course,  is  one  of  the  considerations  to 
be  entertained  in  determining  whether  the  application  should 
be  granted,  with  a  multitude  of  others  which  vary  in  each  case, 
both  in  number  and  importance.  And  so  in  regard  to  punish- 
ing for  contempt— the  right,  as  a  matter  of  discretion,  to  refuse  to 
inflict  the  punishment  cannot  be  well  doubted,  nor  can  there  be 
any  difference  of  opinion  upon  the  impropriety  of  reviewing  a 
discretion  exercised  in  such  a  manner.  This  view  renders  it 
unnecessary  to  consider  the  appeals  upon  the  merits ;  but  were 
it  otherwise,  it  could  be  demonstrated  that  the  discretion  was 
justly  exercised. 

Appeals  dismissed  with  $10  costs  in  all,  to  be  deducted  .fr,om 
the  judgment 


BAETOW  a.  CLEVELAND. 

Supreme  Courts  Eighth  District ;  General  Term,  August,  1858. 

.  Costs. — Allowance  in  Foreclosure. — Settlement  before 

Judgment. 

Id  a  foreclosure  action  the  defendant  may  offer  to  pay  the  amount  due  upon  the 
mortgage,  and  such  costs  as  he  may  think  proper ;  and  upon  a  refusal  to  accept 
the  amount,  he  may  apply  to  the  court  for  leave  to  pay  the  amount  due,  and 
such  costs  as  the  court  may  in  its  discretion  allow ;  and  the  court  should  enter- 
tain the  application  and  permit  .the  payment,  fixing  the  costs,  and  upon  the 
payment  being  made,  order  a  discontinuance  or  stay  of  the  action,  as  may  be 
proper. 

Upon  such  settlement  of  an  action,  equitable  in  its  nature,  the  court  may  impose, 
as  terms,  payment  of  such  allowance  authorized  by  the  Code  as  is  equitable 
under  the  circumstances  of  the  case. 

It  is  competent  for  the  parties  to  settle  such  an  action,  the  defendant  paying  or 
securing  such  allowances  to  the  attorney ;  and  if  no  advantage  is  taken  of  the 
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defendant,  and  the  sun)  is  not  greater  than  that  which  the  court  would  ht?« 
allowed,  the  court  will  sanction  the  payment,  and  enforce  securities  given  to 
the  attorney  for  the  same. 

Appeal  from  judgment  at  special  term. 

In  a  foreclosure  action  in  which  the  plaintiff  in  the  present 
action  was  the  plaintiff,  and  the  same  person  defendant,  the 
parties,  on  settling  by  payment  before  judgment,  disagreed  as  to 
whether  the  defendant  was  bound  to  pay  an  allowance.  The 
whole  allowance  claimed  was  $42.20.  The  plaintiff  consented 
to  reduce  it  to  $27.16.  The  note  in  suit  in  the  present  action 
was  thereupon  given  by  the  defendant  in  settlement,  and  in- 
cluded as  a  part  of  its  amount  this  sum  of  $27.16.  The  de- 
fendant now  resisted  the  payment  of  the  note  as  to  this  sum, 
contending  that  as  the  plaintiff  was  entitled  to  no  allowance  be- 
fore judgment  in  such  an  action,  the  note  was  in  so  far  without 
consideration.  The  court  at  special  term  so  held,  and  rendered 
judgment  accordingly ;  and  the  plaintiff  appealed. 

Bartow  cfe  Olmsted,  for  appellant. 
Wakeman  dk  Bryan,  for  respondent. 

By  the  Coukt. — Marvin,  J. — The  question  here  presented  is 
not  without  its  embarrassments.  The  action  belongs  to  that  class 
of  cases  in  which  costs  may  be  allowed  or  not,  in  the  discretion 
of  the  court.    {Code,  §  306.) 

It  is  not  a  case  in  which  the  defendant  had  a  right  to  make 
and  plead  a  tender,  under  the  Revised  Statutes  (2  Rev.  Stats., 
553) ;  such  right  is  confined  to  actions  at  law  (9  How.  Pr.  £., 
398 ;  Thurston  a.  Marsh,  5  Abbotts'  Pr.  B.,  389 ;  8.  C,  14  Haw. 
Pr.  B.,  572) ;  nor  is  it  a  case  where  the  plaintiff  had  a  right  to 
the  additional  allowances,  as  provided  in  section  308  of  the 
Code,  as  no  judgment  had  been  recovered.  (Pratt  a.  Conkey, 
15  How.  Pr.  B.,  27.)  Indeed,  he  had  no  legal  right  to  any 
costs,  as  the  allowance  of  costs  was  in  the  discretion  of  the 
court.     {Code,  §  306 ;  Pratt  a.  Ramsdell.*)    But  when  the  co6te 


•  Piatt  a.  Rixbdbll  (Supreme  Court;  Eighth  District,  Special  Terrs  1857) 
was  a  foreclosure  action  which  was  settled  before  judgment,  and  the  question 
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are  allowed,  the  items  are  specified  by  the  statute.  (Code, 
§307.) 

No  provision  is  made  for  settling  those  cases  in  which  the 
allowance  of  costs  is  in  the  discretion  of  the  court.    By  sec- 

truing  whether  the  plaintiff  was  entitled  to  an  allowance  together  with  the  costs 
to  be  paid,  it  was  stipulated  that  the  payment  of  the  debt  and  costs  should  be 
without  prejudice  to  the  plaintiff's  right  to  the  allowance,  if  the  court  should  be 
of  opinion  that  he  had  such  right  on  discontinuance  before  judgment 

Upon  application  to  the  court  at  special  term  to  determine  that  question,  the 
allowance  was  refused,  and  on  an  appeal  to  the  general  term  the  decision  was 
affirmed,  for  the  reasons  stated  in  the  following  opinion  rendered  at  special 
term: 

Da  to,  J. — In  an  action  for  the  foreclosure  of  a  mortgage,  costs  are  not  allow- 
able of  course,  under  section  804  of  the  Code,  but  are  wholly  within  the  discre- 
tion of  the  court     (Code,  §§  804,  806  ;  Gallagher  a.  Egan,  2  Sand/.,  742.) 

In  cases  of  this  kind,  where  the  defendant  is  ready,  and  offers  to  pay,  or  brings 
into  court  the  amount  due  on  the  mortgage,  the  parties  are  at  liberty  to  apply  to 
the  court  for  its  direction  as  to  the  question  of  costs ;  and  the  court  under  section 
806,  has  a  discretion  to  allow  them  or  not,  as  may  be  equitable  and  just  If  the 
court  on  such  application  do  allow  the  costs,  the  amount  and  the  items  are  dis- 
tinctly regulated  by  section  807,  unless  there  be  a  "  recovery  of  judgment"  bring- 
ing the  case  as  to  an  additional  allowance  within  section  808.  It  was  held  in  The 
N.  Y.  Fire  &  Marine  Ins.  Co.  a.  Burrell  (9  Bow.  Pr.  A.,  398),  that  the  statute 
(2 Rev,  Stats.,  563,  §  20)  allowing  a  defendant  to  tender  to  the  plaintiff  or  his  attor- 
ney an  amount  sufficient  to  satisfy  the  demand  with  costs  to  the  time  of  the  tender, 
and  providing  that  if  it  shall  appear  on  the  trial  that  the  amount  so  tendered  was 
sufficient  to  pay  the  demand  and  costs,  the  plaintiff  should  not  be  entitled  to 
costs  subsequent  to  the  tender,  is  confined  to  actions  at  law,  and  does  BOt  affect 
actions  for  the  foreclosure  of  mortgages.  I  think  this  conclusion  a  sound  one ; 
especially  since  in  equity  suits  the  costs  being  discretionary  with  the  court  * 
tender  of  them  cannot  in  many  cases,  be  made  with  certainty  or  safety  to  the 
rights  of  the  parties. 

A  different  rule  prevails  in  actions  coming  within  the  provisions  of  section  804 
of  the  Code.  In  such  easqs,  the  costs  are  fixed  and  certain ;  and  the  rights  of  the 
parties  on  settlement  before  judgment  are  declared  by  section  822.  The  ruling 
of  Masvin,  J.,  in  Pratt  a.  Oonkey  (16  How.  Pr.  R.t  27),  was  in  such  an  action,  and 
is  undoubtedly  correct. 

From  these  views,  it  follows  that  in  an  action  for  the  foreclosure  of  a  mortgage, 
where  tender  is  made  before  judgment,  if  the  parties  do  not  voluntarily  adjust 
the  costs,  either  party  may  apply  to  the  court  for  that  purpose.  If  costs  are 
allowed  to  the  plaintiff  without  entry  of  judgment,  the  items  and  amount  are  to 
be  governed  by  section  807.  If  the  court  shall  be  of  opinion  that  the  circum- 
stances of  the  case  demand  it,  the  plaintiff  may  be  permitted  to  take  judgment 
notwithstanding  the  tender,  and  thus  become  entitled  to  the  additional  allowance 
under  section  808 ;  or  if  the  equities  of  the  case  demand  it,  the  court  may  refuse 
costs  to  the  plaintiff,  or  even  award  them  to  the  defendant 

This  course  preserves  the  discretion  of  the  court  as  to  the  allowance  of  costs 
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tion  322,  provision  is  made  in  reference  to  costs  upon  a  set- 
tlement before  judgment,  in  the  actions  mentioned  in  section 
304.  That  section  relates  to  those  actions  known  as  actions  at 
law,  in  which  the  allowance  of  costs  is  not  discretionary  in  the 
court  • 

What  then  should  be  the  practice  in  a  case  like  the  present  ! 
The  defendant  wishes  to  pay  the  mortgage  debt  before  judg- 
ment, and  is  willing  to  pay  costs.  There  is  no  statute  giving 
the  attorney  an  abstract  right  to  any  costs,  nor  is  there  any 
statute  giving  to  the  defendant  the  right  to  tender  the  amount 
due,  with  or  without  costs.  The  case  of  The  N.  T.  Fire  & 
Marine  Insurance  Company  a.  Surrell  (9  How.  Pr.  J?.,  398) 
was  a  foreclosure  case,  and  the  defendant  made  a  tender  before 
judgment  The  plaintiff  proceeded  to  judgment,  and  then  ap- 
plied to  the  court  for  an  additional  allowance,  which  was 
granted.  The  defendant  cannot  then  by  a  tender  arrest  the 
plaintiff  in  proceeding  to  judgment,  and  thus  deprive  him  of 
his  rights  relating  to  costs  or  an  additional  allowance.  1 6ay 
rights  relating  to  costs,  as  those  rights  depend  upon  the  dis- 
cretion of  the  court  I  suppose,  however,  if  the  court,  under 
section  306,  allows  costs  to  the  plaintiff,  then  he  will  be  entitled 
to  the  percentage  as  given  by  section  308,  as  that  section  reads, 
"  In  addition  to  those  allowances  there  shall  be  allowed  to  the 
plaintiff  upon  the  recovery  of  judgment  by  him,"  &c. 

I  think,  in  a  case  like  tlje  present,  the  defendant  may  offer 
to  pay  the  amount  due  upon  the  mortgage,  and  such  costs  as 

in  equity  case*  in  its  fall  vigor,  leaving  it  to  be  exercised  consistently  with  the 
equities  of  each  case.  Of  course,  in  ordinary  cases,  the  court,  by  refusing  to 
permit  judgment  to  be  entered,  would  allow  no  more^osts  than  the  amount  pre- 
scribed by  section  807  ;  and  where  those  items  had  been  tendered,  the  plaintiff 
would  be  put  to  show  a  satisfactory  excuse  for  refusing  them,  or  be  himself 
charged  with  the  costs  of  the  application ;  and  it  is  so  uniformly  the  practice  of 
the  court  to  allow  costs  in  mortgage  cases,  that  the  defendant,  in  all  ordinary 
cases,  should  tender  those  items,  to  avoid  the  costs  of  the  motion  which  the  court 
would  otherwise  be  likely  to  impose  upon  him.  In  a  case  of  extraordinary  labor 
or  expense,  the  court,  by  permitting  judgment  to  be  entered  for  the  amount 
tendered,  could  protect  the  plaintiff,  so  far  at  least  as  the  additional  allowance  n 
concerned,  from  the  effect  of  a  tender  made  upon  the  eve  of  a  judgment!  or  after 
the  labor  and  expense  of  contesting  an  unmeritorious  defence. 

There  are  no  facts  disclosed  in  the  case  before  me  to  call  for  the  special  inter- 
ference of  the  court ;  and  as  it  appears  that  the  costs  allowed  by  section  307  have 
been  paid,  the  motion  must  be  denied. 
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he  may  think  proper ;  and  upon  a  refusal  to  accept  the  amount, 
he  may  .apply  to  the  court  for  leave  to  pay  the  amount  due, 
and  such  costs  as  the  court  may  in  its  discretion  allow ;  and 
that  the  court  should  entertain  the  application  and  permit  the 
payment  fixing  the  costs,  and  upon  the  payment  being  made, 
order  a  discontinuance  or  stay  of  the  action,  as  may  be  proper. 
(See  Thurston  a.  Marsh,  5  Abbotts'  Pr.  J2.,  389  ;  S.  0.,  14  How. 
JPr.  i?.,  572.)  I  also  think  the  parties  may  settle  the  action. 
The  attorney  may  make  out  the  costs  by  items,  following  the 
fee-bill,  and  the  defendant  may  pay  such  costs  ;  and  if  the  costs 
so  paid  are  no  more  than  the  court  would  upon  application 
allow,  such  payment  will  not  be  disturbed.  As  to  any  claim  for 
an  additional  allowance  there  may  be  more  difficulty,  as  the 
plaintiff  is  only  entitled  by  the  statute  to  such  allowance  upon 
the  recovery  of  judgment.  My  opinion  proceeds,  however,  upon 
entire  principles  of  equity.  It  is  equitable  that  the  defendant 
should  be  permitted  to  pay  and  put  an  end  to  the  action.  But 
having  no  legal  right  to  do  this  before  judgment,  he  is  obliged 
to  come  into  court  and  ask  its  equitable  interference.  He  asks 
for  a  favor,  and  the  court  may  grant  his  motion  upon  equitable 
terms.  Those  terms,  if  the  court  should  allow  costs,  would  be 
the  payment  of  the  items  of  costs  as  specified  in  the  Code,  for 
particular  services,  so  far  as  the  services  had  been  rendered ;  and 
as  to  an  additional  allowance,  I  think  the  court  would  have  the 
right  also  to  impose  as  terms  the  payment  of  these  allowances, 
or  such  portion  of  them  as  the  court  should  deem  equitable  and 
just 

The  allowance,  as  provided  by  the  Code,  is  not  for  any  par- 
ticular service,  but,  in  the  language  of  Clerke,  Justice,  "  it  is 
made  for  services  performed  throughout  the  prosecution  of  the 
action,  rather  than  for  services  rendered  at  any  particular  stage 
of  it ;"  and  if  the  plaintiff  is  entitled  to  such  allowance  after 
judgment,  it  is  highly  equitable  that  he  should  have  a  portion 
of  it  when  the  action  is  settled  before  judgment.  The  right  to 
impose  such  terms  rests,  I  admit,  upon  the  equitable  powers 
of  the  *  court,  and  not  upon  the  statute.  But  the  court  would 
be  greatly  influenced  by  the  statute  as  to  the  amount  it  would 
require  to  be  paid,  as  the  condition  upon  which  the  defendant 
would  be  released. 

The  order  would  of  course  be  conditional,  and  if  the  defend- 


344  ABBOTTS'  PRA.CTIOE  KEPOftTS. 

Bartow  a.  Cleveland. 

ant  should  not  choose  to  avail  himself  of  it,  the  action  would 
proceed  to  judgment,  when  the  plaintiff  would  be  entitled  to 
the  percentage  allowance,  in  case  the  court  in  its  discretion 
allowed  costs,  which  is  almost  a  matter  of  course  in  a  mortgage 
foreclosure  case. 

It  must  be  kept  in  mind  that  the  defendant  has  no  absolute 
right  by  which  he  can  arrest  the  action  before  judgment  The 
plaintiff  has  the  right  to  proceed  to  judgment,  unless  he  is 
stopped  by  an  order  of  the  court.  It  is  a  general  principle  in 
equity,  that  when  parties  do  what  a  court  of  equity,  upon  ap- 
plication, would  direct  to  be  done,  the  court  will  sanction  and 
sustain  the  thing  done.  If  the  attorney  for  the  plaintiff  and 
the  defendant  settle  the  action  upon  such  terms  as  the  court 
would  direct,  I  do  not  see  why  such  settlement  and  arrangement 
should  not  be  valid  and  binding.  In  all  such  settlements,  it  will 
be  incumbent  upon  the  attorney  that  he  see  to  it  that  no  advan- 
tage be  taken  of  the  defendant,  and  that  no  greater  sum  be 
taken  than  the  court  upon  an  application  would  allow,  as  the 
question  will  be  open  to  an  examination  by  the  court,  upon  the 
application  of  the  defendant. 

In  the  present  case,  the  percentage,  as  provided  by  the  Code 
after  judgment,  amounted  to  $43.20;  from  this  sum  $16.04 
were  abated,  leaving  $27.16,  which  was  included  in  the  note. 
After  examining  the  facts,  I  am  satisfied "  that  the  amount 
claimed  and  included  in  the  note  was  no  more  than  reasona- 
ble, and  no  more,  as  I  think,  than  the  court  would  have  allowed 
as  terms  upon  which  an  order  as  above  indicated  would  have 
been  made  upon  the  application  of  the  defendant.  In  my  opin- 
ion, the  court,  upon  the  trial  of  this  cause,  should  have  sanctioned 
the  settlement,  and  directed  judgment  for  the  amount  of  the 
note. 

The  judgment  should  be  reversed,  and  a  new  trial  should  be 
had,  costs  to  abide  the  event,  unless  the  defendant  shall  stipulate 
that  the  plaintiff  take  judgment  for  the  amount  of  the  note.  If 
he  shall  so  stipulate,  then  judgment  to  be  entered  accordingly) 
without  costs  to  either  party  upon  this  appeal. 

Qeoyee,  J.,  dissented. 
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BROWN  a.  THE   SAFEGUARD  INSURANCE   COM- 
PANY OF  NEW  YORK  AND  PENNSYLVANIA. 

Supreme  Court,  First  District ;  Special  Term,  November,  1858, 

Costs.* — Right  to  Allowance. — Attachment. 

In  an  action  in  which  a  warrant  of  attachment  had  been  issued,  the  parties 
agreed  before  the  cause  was  at  issue  upon  a  settlement,  by  the  terms  of  which 
the  plaintiffs  were  to  discontinue  on  payment  to  their  attorneys,  of  the  costs. 

Held,  that  the  costs  to  be  paid  included  a  full  allowance,  under  sections  808 
and  309  of  the  Code. 

Application  for  an  adjustment  of  costs  upon  a  discontinuance. 

The  defendant  was  a  foreign  corporation,  and  a  warrant  of 
attachment  against  its  property  was  issued,  under  which  the 
sheriff  levied  upon  upwards  of  $9000  in  money  in  the  hands  of 
the  defendant's  agent.  Before  the  time  to  answer  expired,  the 
suit  was  settled  by  the  parties,  and  it  was  agreed  that  the  attach- 
ment should  be  discharged,  and  an  order  of  discontinuance  en- 
tered  upon  payment  of  the  costs  by  the  defendants.     The 

*  CoMsiDKRAirr  a.  Brisbane.— New  York  Superior  Court;  Special  Term,  March, 
18&8.— The  general  term  reversed  an  order  overruling  a  demurrer  to  the  amended 
complaint,  and  gave  judgment  for  plaintiff,  with  liberty  to  plaintiff  to  amend  on 
paying  costs  of  the  demurrer  at  special  term,  to  be  taxed,  and  $10  ousts  of  appeal. 
The  clerk,  in  taxing  costs,  allowed  $10  costs  of  proceedings  after  notice  o/and 
before  trial,  and  disallowed  a  charge  of  $10  for  proceedings  be/ore  notice  of  trial, 
because  the  same  item  had  been  taxed  and  paid  on  sustaining  a  demurrer  to  the 
original  complaint.  Defendant  appeals  from  the  disallowance  of  the  item  last 
named,  and  the  plaintiff  from  the  allowance  of  that  first  named. 

Boswo&TH,  J.— For  the  labor  of  examining  the  amended  complaint,  determining 
the  nature  of  the  answering  pleading  required,  drawing,  copying,  and  serving  it» 
and  other  proceedings  before  notice  of  trial,  it  is  as  just  to  allow  $10  as  for  per- 
forming similar  services  in  relation  to  the  original  complaint  The  allowance  of 
it  is  not  paying  for  the  same  services  twice ;  the  services  are  as  truly  separate 
and  different  as  if  performed  in  different  actions.  For  like  reasons,  the  item  of 
$10  for  proceedings  subsequent  to  notice  of  and  before  trial  was  properly 
allowed.  As  to  this  item,  the  taxation  is  confirmed,  and  the  item  of  $10  for  pro- 
ceedings before  notice  of  trial  must  also  be  aUowed.  The  rejection  of  it  was 
erroneous. 
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latter  thereupon  tendered  to  the  plaintiff's  attorneys  the  amount 
of  their  disbursements,  and  $10  for  proceedings  before  notice  of 
trial ;  but  they  claimed  $60  extra  allowance,  and  refused  to  dis- 
charge the  attachment.  The  defendants  then  applied  to  the  court 
to  adjust  the  costs,  and  for  an  order  of  discontinuance. 

S.  B.  Gushing,  for  the  defendants. 
Choate  &  Bwrnes,  for  the  plaintiff. 

Dayies,  J. — The  court  will  not  allow  the  parties  to  discontinue 
the  action  without  first  paying  to  the  plaintiff's  attorneys  all  costs 
which  they  have  fairly  earned  at  the  present  stage  of  the  pro- 
ceedings. Sections  308  and  309  of  the  Code  provide,  that  in  an 
action  where  a  warrant  of  attachment  has  been  issued,  there 
shall  be  allowed  to  the  plaintiff,  upon  the  recovery  of  judgment 
by  him,  a  certain  percentage  upon  the  value  of  the  property 
claimed  or  attached.  The  amount  claimed  and  the  amount 
attached  in  this  case  are  so  large  as  to  leave  no  question  that  an 
allowance  of  $60  is  due,  if  any,  that  being  the  largest  sum  that 
can  be  claimed  under  section  308.  The  extra  allowance  in  these 
cases  can  only  have  been  intended  as  a  compensation  for  the 
extra  trouble  and  responsibility  involved  in  issuing  the  attach- 
ment and  directing  the  levy  under  it ;  for  there  are  no  subse- 
quent proceedings  before  judgment  which  make  attachment 
suits  to  differ  from  others.  Here,  then,  the  attorneys  having 
rendered  the  whole  service  contemplated  in  section  308,  are 
clearly  entitled  to  the  whole  compensation  which  that  section 
provides. 

Although  the  language  of  the  Code  makes  the  payment  of 
any  allowance  to  the  plaintiff  contingent  "  upon  the  recovery  of 
judgment  by  him,"  yet  it  is  to  be  observed  that  section  304 
makes  the  $10  costs  allowed  for  proceedings  before  notice  of 
trial  contingent  upon  the  same  event.  Here  the  one  item  has 
been  earned  just  as  fully  and  fairly  as  the  other. 

The  case  of  Brace  a.  Beatty  (5  AlibotU?  Pr.  i?.,  221)  recog- 
nizes the  right  of  the  plaintiff's  attorneys  to  this  allowance,  and 
we  believe  that  the  general  practice  in  this  district  supports  it* 

*  That  ease  has  since  been  reversed.    Reported  pott.    See  alto  Pratt*  Conkey 
•  (15  Wrn.  Pr.  R.t  27;  a  0,  6  Ant$,  482). 
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Let  the  attachment  be  discharged,  and  an  <frder  of  discon- 
tinuance entered,  upon  the  payment  by  the  defendants  of  seventy 
dollars  costs  and  the  disbursements. 


MoBRIDE  a.  THE  FARMERS'  BRANCH  BANK. 

Supreme  Cowrt,  First  District ;  General  Term,  November,  1858. 

Supplementary  Proceedings. — Corporation  Debtor. 

A  judgment  against  a  foreign  corporation  may  be  enforced  by  supplementary  pro- 
ceedings under  section  294  of  the  Code,  to  reach  property  belonging  to  it  in 
the  hands  of  third  parties,  or  debts  due  to  it  from  third  parties. 

It  teemt,  that  the  proper  construction  of  section  294  would  apply  it  to  the  case 
of  a  judgment  against  any  corporation.* 

An  action  against  a  foreign  corporation  was  commenced  by  attachment,  which 
was  levied  by  the  sheriff  on  moneys  on  deposit  in  a  Trust  Company.  The  de- 
fendants appeared  and  interposed  a  defence  which  was  unsuccessful?  but  did 
not  procure  the  attachment  to  be  discharged,  nor  did  the  sheriff  collect  the  de- 
posit ;  and  pending  the  action  the  Trust  Company  failed. 

Held,  that  the  moneys  attached  and  lost  were  not  to  be  regarded  as  paid 
upon  the  plaintiff's  judgment.  The  laches,  if  any,  were  chargeable  to  the  de- 
fendants. 

The  rule  as  to  the  effect  of  a  levy  under  an  execution  does  not  apply  in  its  full 
extent  to  a  levy  under  an  attachment. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  order  in 
supplementary  proceedings. 

The  facts  are  stated  in  the  opinion. 

By  the  Court. f — Ingraham,  J. — This  action  was  commenced 
by  attachment  against  the  defendants,  a  foreign  corporation. 
After  judgment  an  execution  was  issued,  and  proceedings  were 
taken,  under  section  294,  to  reach  moneys  on  deposit  in  the  Ocean 
Bank  to  the  credit  of  the  defendants. 

A  motion  was  made  to  vacate  the  order  restraining  the  Ocean 

*  See  to  the  same  effect,  Lowber  a.  The  Mayor,  <fec,  Ant*,  248. 
f  Present,  Imobahah,  Gould,  and  Mullen,  JJ. 
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Bank  from  paying  over  the  moneys,  and  to  declare  the  judg- 
ment satisfied,  and  to  order  a  perpetual  stay  of  proceedings  on 
the  execution. 

This  motion  was  denied  at  special  term,  and  the  defendants 
appealed  to  the  general  term.    The  grounds  of  appeal  are : 

First.  That  the  proceedings  supplementary  to  the  execution 
cannot  be  taken,  under  section  294,  against  a  corporation. 

Second.  That  the  attachment  by  which  the  action  was  com- 
menced was  levied  upon  moneys  on  deposit  in  the  Ohio  Life 
and  Trust  Company ;  and  in  consequence  of  the  attachment, 
the  money  remained  in  deposit  with  that  company  until  the 
company  failed.  That  it  was  the  duty  of  the  sheriff  to  have 
collected  the  money ;  and  as  the  loss  has  occurred  through  his 
negligence,  the  debt  is  to  be  considered  as  paid,  and  the  plain- 
tiff's remedy  is  against  the  sheriff. 

Upon  the  first  point,  we  are  all  agreed  in  the  opinion  that 
there  is  nothing  in  this  section  that  prevents  its  application  to 
corporations.  That  by  this  section,  provision  is  made  for  notice 
to  be  given  to  the  defendants,  if  the  judge  thinks  such  notice 
necessary ;  and  the  proceeding  can  as  well  be  taken  against  the 
debtor  of  a  corporation  as  against  the  debtor  of  an  individual. 
That  there  is  no  necessary  connection  between  section  292  and 
section  294,  so  as  to  make  one  dependent  on  the  other,  as  sec- 
tion 292  applies  to  cases  where  the  execution  has  been  returned, 
and  section  294  where  the  execution  is  in  the  hands  of  the 
sheriff;  and,  under  the  former  proceeding,  the  statute  requires 
it  to  be  limited  to  the  county  where  the  debtor  resides,  and  the 
other  requires  no  proof  of  the  residence,  but  merely  of  the  issu- 
ing of  an  execution,  and  the  indebtedness  of  the  person  to  the 
defendant. 

The  only  embarrassment  as  to  this  question  with  us  arises 
from  a  decision  of  the  general  term  in  the  eighth  district,  that 
this  section  is  not  applicable  to  corporations.  (Sherwood  <*.  The 
Buffalo  and  New  York  City  Railroad  Company,  12  How.  iV. 
i?.,  137.)  In  that  case  it  was  held  that  the  proper  mode  of  pro- 
ceeding to  enforce  the  payment  of  a  judgment  was,  under  the 
Revised  Statutes,  by  sequestration.  We  feel  unwilling  to  disre- 
gard the  decision  of  any  general  term  of  this  court,  and,  where 
it  is  directly  in  point,  deem  it  desirable  to  follow  it,  and  leave  to 
the  court  above  to  correct  any  error  on  appeal,  rather  than  to 
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present  contradictory  opinions  from  the  general  terms  of  different 
districts.  Sat  in  this  ease  there  is  a  point  of  difference  which 
we  think  takes  this  case  out  of  that  decision. 

In  the  case  referred  to,  the  defendants  were  a  corporation, 
created  nnder  the  laws  of  this  State,  and  proceedings  against 
such  a  corporation  for  sequestrating  its  effects  may  be  taken  un- 
der the  Revised  Statutes  (vol.  2,  p.  463).  Such  proceedings 
cannot  be  taken  against  the  defendants,  because  they  are  not 
subject  to  our  control,  and  the  provisions  of  that  statute  are  only 
confined  to  domestic  corporations. 

The  only  mode  of  satisfying  the  execution  issued  on  a  judg- 
ment against  foreign  corporations  is  by  the  proceedings  on  at- 
tachment, and  under  section  294. 

We  see  no  objection  to  this  proceeding  under  section  294. 

The  same  result  would  undoubtedly  be  attained,  if  the  sheriff 
had,  on  receipt  of  the  execution,  applied  to  the  Ocean  Bank  for 
the  purpose  of  levying  on  the  same  under  section  236.  That 
section  gives  the  sheriff  the  same  power  with  an  execution  that 
he  had  with  an  attachment,  and  authorizes  a  levy  by  him  on 
any  rights,  shares,  debts,  or  other  property  incapable  of  manual 
delivery,  and  requiring  a  certificate  to  be  delivered  by  the 
debtor  of  the  defendants,  the  same  as  an  attachment,  and  it 
affords  quite  as  effectual  and  easy  a  remedy  as  the  proceedings 
under  section  294.  For  the  purpose  of  uniformity  in  the  pro- 
ceedings, it  may  be  more  desirable  to  adopt  that  course  in  pro- 
ceedings against  foreign  corporations. 

The  second  ground  of  appeal  is,  that  by  the  attachment  the 
debt  which  was  attached  has,  in  consequence  of  the  delay,  and 
of  the  omission  of  the  sheriff  to  collect,  been  lost,  and  that  the 
creditor  must  bear  the  loss,  in  analogy  to  the  rule  that  imposes 
such  loss  on  the  plaintiff  in  case  of  a  levy  to  satisfy  an  ex- 
ecution. 

This  doctrine,  as  applied  to  an  execution,  is  to  be  taken  as 
correct  only  with  some  qualifications.  In  all  the  cases  where 
the  principle  has  been  sanctioned,  the  property  had  been  re- 
duced to  possession  by  the  constable  or  sheriff,  and  delivered  to 
a  receiptor,  and  without  selling  such  property,  or  enforcing  a 
remedy  against  the  receiptor,  a  further  levy  was  made.  In 
such  cases  it  was  properly  held  that  the  execution  was  satisfied 
for  the  time  by  a  levy  on  sufficient  property  to  pay  it,  and  that 
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the  levy  suspended  other  remedies  of  the  creditor  while  it  con- 
tinned  ;  bnt  it  is  added,  "  it  never  amonntB  to  a  satisfaction  of 
the  judgment."  (See  all  the  cases  reviewed  in  Dewey  a.  Fox, 
22  Barb.,  522.) 

In  a  proceeding  by  attachment,  even  that  role  is  not  to  be  ap- 
plied. The  object  of  the  attachment  is  not  to  obtain  payment 
of  the  debt,  bnt  to  bring  the  foreign  corporation  within  the 
jurisdiction  of  the  court  '  The  defendants,  at  their  pleasure, 
could  discharge  the  attachment,  by  giving  the  security  which 
the  law  permits:  or  they  could  have  applied  to  the  court 
equally  with  the  plaintifls  for  an  order  directing  the  sheriff  to 
collect  the  debts  attached  by  him.  Instead  of  doing  so,  they 
appeared  and  made  a  defence,  which  was  unavailing,  and,  in 
consequence  of  the  delay  produced  by  their  own  act,  in  defend- 
ing what  was  decided  to  b'e  a  valid  claim,  the  debt  was  lost 
If  either  party  is  chargeable  with  having  caused  the  loss  of  the 
debt,  it  was  the  defendants,  for  having  made  a  fruitless  defence, 
rather  than  the  plaintiffs  for  attempting  to  collect  a  just  claim. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs. 


OLNEY  a.  OLNEY. 

Supreme  Court,  First  District;  Special  Terfn,  July,  1858. 
Verification  m  Action  fob  Divobok. — Act  of  1854. 

The  provision  of  the  act  of  1854  (Law  of  1854,  168),  dispensing  with  verification, 
"  in  all  cases  where  the  party  called  upon  would  be  privileged  from  testifying  ss 
a  witness  to  the  truth  of  any  matter  denied"  by  his  pleading,  applies  only  to 
cases  where  the  party  could  be  privileged  from  testifying  for  his  own  protec- 
tion, and  at  his  option,  and  not  to  eases  where  the  party  would  not  be  per- 
mitted to  testify,  by  a  prohibition  of  law  founded  on  grounds  of  publio  policy. 

In  an  action  for  divorce,  the  answer  must  be  verified  if  the  complaint  is,  although 
the  latter  charges  the  defendant  with  adultery. 

Motion  to  strike  out  an  answer. 

The  complaint,  which  was  for  divorce,  and  charged  the  de- 
fendant with  adultery,  was  verified.  The  defendant  served  an 
answer  denying  the  charges,  without  verification,  and  without 
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notice  of  any  reason  for  omitting  it,  and  the  plaintiff  moved  to 
strike  oat  the  answer  for  that  reason. 

Lucius  8.  Comstock,  for  the  motion. — I.  When  the  complaint 
is  verified,  the  answer  must  be,  or  the  reason  given  for  omitting 
the  verification. 

II.  The  law  of  1854,  excusing  "privileged  witnesses,"  does 
not  refer  to  husband  and  wife :  they  are  rather  prohibited,  not 
privileged. 

III.  The  settled  rule  that  husband  and  wife  cannot  be  wit- 
nesses for  or  against  each  other,  is  applicable  when  the  action  is 
between  either  husband  or  wife,  or  both,  and  other  persons ;  but 
does  not  apply  where  the  controversy  is  between  themselves,  as 
for  divorce. 

17.  The  defendant,  being  competent  as  a  witness,  must  verify 
the  answer,  or  give  a  sufficient  reason  for  refusing. 

Benton,  Northrop  &  Van  Wagener,  opposed. — The  act  of 
1854  dispenses  with  the  verification  in  this  case.  In  an  action 
between  husband  and  wife,  although  the  language  of  the  Code 
as  amended  seems  broad  enough  to  cover  such  a  case,  yet  it 
was  not  the  intention  of  the  Legislature  to  make  an  innovation 
so  dangerous  upon  the  rules  of  the  common  law  relating  to 
husband  and  wife,  as  to  allow  them  to  testify  against  each  other. 
(Smith  q.  Smith,  IS  Sow.  Pr.  E.,  165.)  The  husband  or  wife 
are  not  "bound  to  rerify  their  answer  in  the  action  by  the  other 
against  them,  although  the  complaint  is  verified.  (Sweet  a. 
8weet,  15  lb.,  169 ;  and  see  5  Bwfb.,  156 ;  and  8  How.  Pr.  B., 
297;  and  Constitution  of  1846,  Art.  1,  §  6.) 

Cleree,  J. — The  law  of  1854  does  not  apply  Jo  a.  case  where 
the  party  would  not  be  permitted  to  testify  at  the  trial :  it  ap- 
plies only  where  he  would  be  privileged  for  his  own  protection, 
and  at  his  own  option. 

The  law  prohibits  a  wife  or  husband  from  testifying  for  or 
against  each  other  on  grounds  of  public  policy,  and  not  for  the 
purpose  of  protecting  either  from  any  personal  consequences 
arising  from  the  facts  which  the  evidences  if  given  in  the  par- 
ticular case  may  disclose.    The  answer  must  be  verified. 

Motion  granted,  with  $5  costs. 
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FRY  a.  BENNETT. 

JVew  York  Superior  Court;  General  Term^  Jwne,  1858. 

Appeal. — Notice  of  Judgment. — Enlargement  of  Time. 

The  provision  of  section  832  of  the  Code — requiring  appeals  to  be  taken  within 
thirty  days  after  written  notice  of  the  judgment  or  order  shall  have  been  girep 
to  the  party  appealing— contemplates  a  formal  written  notice,  which  should 
come  in  general  only  from  the  attorney  of  the  adverse  party,  should  be  actually 
■erred  on  the  attorney  of  the  party  who  makes  appeal,  and  should  be  such  at 
to  apprise  him  of  the  whole  subject-matter. 

Oral  notice,  or  procuring  a  copy  of  the  order  entered,  does  not  amount  to  a  notice 
which  will  set  in  motion  the  time  to  appeal. 


The  court  have  no  power  to  extend  the  time  within  which  an  appeal  may  be 
taken.     (Hoffman,  J.,  dissented.) 

That  which  they  cannot  do  directly  they  cannot  do  indirectly,  under  color  of  al- 
lowing an  amendment  in  the  notice. 

When  a  notice  of  appeal  from  a  judgment  has  been  given,  in  all  respects  perfect, 
and  containing  nothing  more,  the  court  may  not  allow  an  amendment  ee  at  te 
make  the  appeal  also  an  appeal  from  an  order  denying  a  new  trial,  after  tits 
time  for  appealing  from  such  order  has  expired,  and  so  in  effect  allow  a  new 
appeal 

It  $emist  that  a  notice  of  appeal,  when  actually  given  in  due  season,  if  there  he 
particular  defects  therein  which  do  not  destroy  its  substantial  character,  may  be 
amended. 

An  appeal  from  a  judgment  does  not  bring  under  review  an  order  denying  a  mo- 
tion for  a  new  trial,  but  an  appeal  from  such  order  is  necessary  for  that  purpose. 

Although  a  respondent  who  comes  before  the  court  on  appeal  with  the  statement 
at  the  outset  that  the  cause  comes  up  on  an  appeal  from  the  judgment,  yet,  be- 
sides discussing  numerous  exceptions  proper  to  be  considered,  argues  the  ques- 
tion whether  the  damages  are  excessive  or  the  like,  or  permits  the  advene 
party  to  argue,  among  others,  similar  questions,  which  are  appropriate  only 
to  an  appeal  from  an  order  denying  a  new  trial,  he  does  not  thereby  waive  the 
objection  that  there  was  no  notice  of  appeal  from  each  order. 

Appeal  from  an  order  denying  a  motion  to  amend  a  notice  of 
appeal,  and  Motion  to  dismiss  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial. 

On  the  trial  of  this  action  the  plaintiff  had  a  verdict,  and  the 
defendant  moved  at  a  special  term  for  a  new  trial*  His  motion 
was,  on  the  15th  day  of  April,  1857,  denied  by  the  justice  at 
special  term.    The  facts  respecting  the  denial  of  the  motion  and 
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entry  of  the  order,  as  they  were  disclosed  by  the  affidavits,  were 
briefly  as  follows : 

On  the  13th  of  April  the  defendant's  motion  for  a  new  trial 
was  brought  on  at  special  term,  and  the  motion  was  denied  pro 
forma,)  with  a  view  to  having  the  motion  argued  at  general 
term.  The  counsel  for  defendant  thereupon  drew  up  an  order 
denying  the  motion,  and  procured  the  signature  of  the  judge. 
The  plaintiff's  counsel  made  a  copy  of  this  order,  and  had  it 
certified  by  the  clerk  as  a  copy,  and  thereupon  the  counsel  and 
attorneys  left  the  court  without  entering  or  filing  the  order.  The 
plaintiff's  attorney  having  made  another  copy  of  the  order,  pro- 
cured it  to  be  signed  by  the  judge,  and  this  duplicate  original 
was  filed  with  the  clerk  next  day.  The  affidavit  of  the  plain- 
tiff's attorney  stated  that  the  defendant's  attorney,  who  was  pres- 
ent in  court  on  the  signature  of  the  first  original,  took  that 
original,  and  that  the  defendant's  attorney  relied  on  such  pos- 
8€8sioa  as  being,  under  the  circumstances,  a  service ;  but  the 
defendant's  attorney  denied,  in  his  affidavit,  that  the  original 
was  ever  entered,  or  that  he  ever  took  a  copy  thereof. 

The  defendant's  attorney,  desirous  to  appeal  both  from  the 
judgment  and  from  the  order  denying  a  new  trial,  filed  and 
served  a  notice  of  appeal.  In  terms,  however,  this  notice  was 
only  of  appeal  frojn  the  judgment.  Upon  argument  at  the  gen- 
eral term,  it  was  first  observed  that  the  notice  was  such,  and  a 
question  arose  as  to  whether  there  was  really  any  appeal  pend- 
ing from  the  order  denying  a  new  trial. 

The  defendant's  attorney  thereupon  moved  at  special  term  for 
an  order  amending  his  notice  of  appeal  from  the  judgment  by 
inserting  the  words,  "and  from  the  order  .denying  the  motion 
for  a  new  trial."  This  motion  was  denied.  The  defendant  ap- 
pealed from  the  order  denying  this  motion,  and  also  served  a 
notice  of  appeal  from  the  order  denying  the  motion  for  a  new 
trial. 

The  plaintiff  thereupon  moved  to  dismiss  the  latter  appeal, 
upon  the  ground  that  no  appeal  from  the  order  denying  the  mo- 
tion for  a  new  trial  was  taken  within  thirty  days  after  the  de- 
fendant's attorney  had  written  notice  of  that  order. 

The  defendant's  appeal  from  the  order  denying  his  motion  to 
amend  the  notice,  and  the  defendant's  motion  to  dismiss  that 
appeal,  were  brought  on  together. 

Voi.  VIL— 23 
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D.  D.  Fields  B.  GaXbraith,  and  John  J.  Townsend,  for  the 
defendant. 

F.  12.  Sherman,  for  the  plaintiff. 

I.  Motion  to  dismiss  the  defendant's  appeal  from  the  order 
denying  a  new  trial. 

By  the  Court.* — Woodbuff,  J. — That  provision  of  the  Code 
of  Procedure  which  limits  the  time  within  which  {in  appeal 
must  be  taken  is  wisely  enacted,  in  order  that  litigation  may  be 
terminated.  That  as  other  statutes  prescribe  the  time  within 
which  causes  of  action  must  be  prosecuted,  and  still  others  pro- 
vide compulsory  means  by  which  the  progress  of  the  controversy 
may  by  either  party  be  hastened  to  judgment,  so  that  by  means 
of  this  limitation  further  litigation  by  appeal  from  court  to 
court  may  be  finally  terminated. 

And  in  providing  this  last  means  of  determining  the  matter 
finally,  and  as  the  case  may  be  debarring  the  unsuccessful  liti- 
gant of  any  review  or  reconsideration  of  the  matters  which  have 
once  been  adjudged  against  him,  the  framers  of  the  law  have, 
we  think,  had  a  twofold  purpose  before  their  minds :  first,  to 
make  the  condition  of  the  limitation  so  plain  that  there  should 
be  no  danger  of  misconstruction  or  misapprehension ;  and  sec- 
ond, to  place  it  in  the  power  of  the  prevailing  party  to  set  the 
time  running  within  which  an  appeal  shall  be  taken  whenever 
he  may  choose. 

By  this  means  each  party  is  placed  in  a  situation  to  know 
distinctly  and  clearly  what  is  the  actual  state  of  the  controversy 
in  this  respect.    * 

The  losing  party  will  not  be  taken  at  unawares,  and  be  de- 
prived of  a  right  of  review,  and  the  prevailing  party  will  know 
precisely  when  the  right  of  review  is  waived  or  lost. 

It  is  with  this  twofold  purpose,  we  think,  that  it  is  provided 
by  section  332  of  the  Code  of  Procedure,  that  the  appeal  from 
the  special  to  the  general  term  must  be  taken  within  thirty  days 
after  written  notice  of  the  judgment  or  order  shall  have  been 
given  to  the  party  appealing. 

Upon  this  we  observe,  that  in  order  that  the  thirty  days  shall 
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begin  to  run,  it  is  not  enough  that  the  party  havd  notice  of  the 
order!  That  was  conceded  on  the  argument  of  the  present  mo- 
tion. No  oral  communication,  therefore,  is  sufficient.  No 
presence  in  court,  and  hearing  the  decision  announced,  nor  the 
order  of  judgment  declared  by  the  court,  is  sufficient.  He 
must  have  written  notice. 

Again,  we  deem  it  equally  clear  that  the  written  notice  which 
is  to  avail  to  limit  the  time  mnst  be  such  as  to  apprise  him  fully 
of  the  whole  substance,  if  not  the  very  details  of  the  order  or 
judgment  given  or  made  against  him.  Without  this  he  is  not 
in  a  situation  to  determine  whether  he  will  appeal  or  not.  He 
can,  without  such  notice,  make  no  election. 

Further,  the  notice  he  receives  must  come  to  him  from  an  au- 
thentic source,  else  he  is  in  no  manner  bound  to  rely  upon  it, 
or  take  any  action  founded  thereon.  The  attorney  for  the  ad- 
verse party  is  the  person  to  whom  he  is  to  look  for  all  notices  in 
the  progress  of  the  cause,  and  he  is  not  bound  to  receive  or  re- 
gard any  others,  unless  it  be  such  as  contemplate  the  displace- 
ment of  such  attorney,  or  the  employment  of  a  new  attorney. 

The  notice  is  to  be  given  to  him^  which,  in  our  judgment, 
plainly  means  that  it  shall  be  served  upon  him. 

All  this  is  simple — easily  understood.  It  enables  the  party  to 
see  and  apprehend  his  precise  condition  in  reference  to  the  sub- 
ject And  on  the  other  hand,  it  leaves  the  prevailing  party  at 
full  liberty  to  set  the  thirty  days  a  running  when  he  pleases,  or 
to  acquiesce  in  or  allow  an  unlimited  time  within  which  to  ap- 
peal if  he  chooses  to  do  so. 

We  think  that  the  term  notice,  in  this  statute,  has  a  meaning 
in  some  degree  technical ;  that  in  its  connection  it  imports 
something  writtenand  given  to  the  party  for  the  very  purpose 
of  apprising  him  of  the  judgment  or  order ;  and  that  it  was  in- 
tended to  mean  this,  in  order  to  prevent  the  uncertainty  and 
conflict  which  would  result  from  allowing  the  limitation  to  de- 
pend on  the  question  whether  the  party  had  ever  seen  the  order 
of  judgment  or  a  copy  thereof;  or  upon  any  similar  questions. 

It  is  unnecessary  for  us  to  say,  and  we  do  not,  intend  here  to 
say  whether,  if  the  party  prevailing  issue  execution,  and  that 
execution  be  exhibited  to  the  other  party  by  the  sheriff  and  is 
levied,  that  that  would  or  would  not  be  a  sufficient  notice.  Nor 
whether,  if  the  party  prevailing  actually  serve  upon  the  other  a 
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copy  of  the  order  or  judgment,  duly  certified  by  the  clerk  of  the 
court,  without  further  authentication,  that  would  or  woulcl  not 
be  a  sufficient  notice. 

But  we  do  intend  to  hold,  that  unless  after  the  order  is  made 
and  judgment  rendered,  or  entered,  or  filed,  and  constructively 
entered,  so  as  to  become  a  part  of  the  record  or  minutes  of  the 
court,  he  has  some  written  notification  thereof  by  act  of  the 
prevailing  party  or  his  attorney,  his  time  to  appeal  continues 
without  limitation.  He  may  acquire  knowledge  of  the  order ; 
he  may  examine  it  on  the  files  of  the  court,  or  on  its  records,  or 
procure  a  copy  of  it  from  the  clerk.  For  many  purposes  this 
and  any  actual  knowledge  of  the  order  or  judgment  will  be  no- 
tice, but  as  a  limitation  of  the  time  to  appeal,  knowledge  so  ac- 
quired will  be  wholly  inoperative.  There  is  nothing  novel  in 
this  view  of  the  subject. 

By  the  provisions  of  the  Revised  Statutes  relating  to  appeals 
to  and  from  the  Court  of  Chancery,  different  rules  were  made 
in  relation  to  different  appeals.  Some  must  be  taken  within  a 
certain  time  after  the  decree  was  entered  in  the  minutes  of  the 
court — e.  g.,  appeal  from  vice-chancellor  to  chancellor,  from  a 
final  decree.  (2  Rev.  Stats.,  278,  §  98.)  Another  from  the  time 
the  decree  shall  have  been  recorded— e.  g.,  from  a  decree  of 
surrogate  on  final  settlement  of  accounts.  (2  Rev.  Stats.,  610, 
§  105.)  Others  from  the  time  the  order,  sentence,  or  decree 
shall  have  been  made — e.  g.,  appeals  from  surrogates  not  spe- 
cially provided  for.    (2  Rev.  Stats.,  610,  §  107.) 

Appeals  from  final  decrees  of  the  Court  of  Chancery  to  Court 
of  Errors  from  the  time  of  enrolment  (2  Rev.  Stats.,  605,  §  78); 
from  an  interlocutory  order  of  a  vice-chancellor  within  fifteen 
days  after  the  notice  of  such  order  (2  Rev.  Stats.,  178,  §  98); 
and  what  is  especially  applicable  to  the  point  under  considera- 
tion, all  appeals  from  any  other  order  or  decree  of  the  Court  of 
Chancery  (except  final  decrees)  to  the  Court  of  Errors,  must  be 
made  within  "  fifteen  days  after  notice  thereof  shall  have  been 
given  to  the  party  against  whom  such  order  or  decree  shall  be 
made,  or  to  his  solicitors."    (2  Rev.  Stats.,  605,  §  79.) 

The  construction  of  this  language  came  under  consideration 
in  the  Court  for  the  Correction  of  Errors,  in  Jenkins  a.  Weld 
(14  Wend.,  545) ;  and  we  have  done  little  more  than  borrow  the 
language  of  Chief-justice  Savage,  in  giving  the  opinion  in  that 
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case.  "It  is  notice  to  be  given,"  &c.  " This  implies  a  positive 
act  of  the  party  in  whose  favor  the  decree  is  made."  *  *  * 
"It  is  clear  to  my  mind  that  the  Legislature  intended  a  regular 
formal  written  notice."  (See  also  Hoffman's  Ch.  Pr.,  20 ;  Ty- 
ler a.  Simmons,  6  Paige,  132 ;  The  People  a.  Backus,  9  Ih., 
607.) 

The  application  of  these  views  to  the  motion  before  us  is  ob- 
vious. 

The  motion  to  dismiss  the  appeal  must  be  denied. 

II.  Appeal  from  order  denying  the  defendant's  application  to 
amend  his  notice  of  appeal. 

By  the  Coukt. — Woodruff,  J. — The  court  have  no  power  to 
extend  the  time  \t1thin  which  an  appeal  may  be  taken. 

The  court  are  not  authorized  to  do  indirectly,  under  color  of 
amendment,  what  they  may  not  do  directly. 

A  notice  of  an  appeal  from  an  order,  when  actually  given  in 
due  season,  if  there  be  particular  defects  therein  which  do  not 
destroy  its  substantial  character,  may  be  amended.  And  so  of 
an  appeal  from  a  judgment. 

But  where  a  notice  of  an  appeal  from  a  judgment  has  been 
given,  in  all  respects  perfect,  and  containing  nothing  more,  the 
court  may  not  allow  an  amendment,  so  as  to  make  the  appeal 
also  an  appeal  from  an  order  denying  a  new  trial,  after  the 
time  for  appealing  from  such  order  has  expired,  and  so,  in  sub- 
stance and  effect,  allow  a  new  appeal. 

An  appeal  from  a  judgment  does  not  bring  before  the  general 
term  for  review  an  order  denying  a  previous  motion  for  a  new 
trial. 

To  bring  such  an  order  under  review,  an  appeal  from  the  or- 
der is  necessary. 

These  conclusions  embraced  in  the  opinions  given  by  me  at 
the  special  term,  on  denying  the  motion  upon  which  the  present 
appeal  arises,  we  now  affirm,  (Mr.  Justice  Hoffman,  however, 
dissenting  from  our  conclusion  that  the  time  to  appeal  to  the 
general  term  cannot  be  exftnded.)  It  is  not  deemed  necessary 
here  to  refer  to  the  reasons  which  were  there  given  for  the  pur- 
pose of  either  repeating  or  reviewing  them. 

But  one  ground  for  allowing  an  amendment  in  this  case,  or  in 
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the  alternative  permitting  the  defendant  to  file  and  serve  a  no- 
tice of  appeal  nunc  pro  tunc,  is  now  urged  upon  our  attention, 
which,  although  the  facts  relied  upon  appear  on  the  papers,  was 
not  prominently  presented  at  special  term,  nor  discussed  in  the 
opinions  there  given. 

It  is  insisted  by  the  defendant  that  the  omission  to  file  or 
serve  a  notice  of  appeal  has  been  waived,  in  such  wise  that  the 
plaintiff  cannot  now  allege  the  defect,  and  that  it  is  therefore 
proper  to  allow  either  an  amendment  or  the  filing  of  the  notice 
nunc  pro  tunc,  to  the  end  that  the  record  may  conform  to  the 
actual  condition  of  the  cause  before  the  court  That  the  general 
term  has  actual  jurisdiction  of  the  appeal  as  an  appeal  from  the 
order  denying  a  new  trial,  by  the  appearance  of  the  respondent, 
and  arguing  the  appeal,  not  only  as  an  appeal  from  the  judg- 
ment, but  also  as  an  appeal  from  the  order.  * 

Whether,  when  no  appeal  has  in  fact  been  taken,  but  the  par 
ties  nevertheless  appear  before  the  general  term,  present  a  case 
purporting  to  be  a  case  or  exceptions  on  appeal,  and  argue  the 
matters  arising  thereon,  avowedly  and  unequivocally  as  an  ap- 
peal, they  should  not  be  held  concluded  thereby,  we  do  not 
think  it  necessary  in  this  case  ta  decide.  There  are  strong  rea- 
sons for  holding  that  an  appearance  on  appeal  and  an  actual  ar 
gnment  and  submission  of  the  questions  arising  upon  the  case  to 
the  court,  without  raising  the  objection  that  no  appeal  has  been 
taken,  is  a  submission  to  the  jurisdiction  of  the  general  term, 
and  operate  to  confer  jurisdiction  as  fully  as  if  a  formal  appeal 
had  been  taken  by  filing  and  serving  written  notice  thereof. 

It  is,  however,  not  too  much  to  say  that  the  assertion  of  juris- 
diction by  the  general  term,  in  the  absence  of  any  actual  ap- 
peal, should  proceed  upon  acts  of  the  respondent,  unequivocal 
in  their  character,  and  either  indicating  an  intentional  assent 
thereto,  or  being  at  least  plainly  inconsistent  with  a  claim  that 
no  such  appeal  is  pending. 

The  allegations  on  the  part  of  the  defendant  here,  upon  which 
it  is  claimed  that  there  has  been  a  waiver  of  an  actual  notice  of 
appeal  and  a  submission  to  the  jurisdiction  of  the  court,  are 
mainly  as  follows : 

That  there  was  no  argument  of  the  motion  for  a  new  trial  at 
the  special  term,  but  that  there  was  an  understanding  and  agree- 
ment between  the  attorneys  and  counsel  for  the  parties,  that  the 
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motion  should  be  denied  pro  forma^  and  the  whole  matter  con- 
sidered at  the  general  term. 

That  the  case  made  herein  and  nsed  at  the  hearing  in  the 
general  term,  contained  all  the*  evidence  in  the  cause,  and  was 
thus  prepared  with  a  view  to  the  discussion  of  all  questions 
which  the  defendant's  counsel  might  wish  to  raise  on  a  motion 
for  a  new  trial. 

That  the  counsel  for  the  parties  respectively  did  insert  in  their 
points  nsed  in  the  argument  on  the  appeal  from  the  judgment, 
grounds  for  granting  a  new  trial,  which  could  with  propriety  be 
only  urged  on  such  a  motion,  and  could  not  properly  be  consid- 
ered on  an  appeal  from  the  judgment  only. 

In  relation  to  the  first  of  the  defendant's  allegations  above,  in 
substance  recited,  the  attorney  for  the  plaintiff,  by  his  affidavit, 
denies  that  there  was  any  understanding  or  agreement  of  any 
kind  between  the  parties  than  what  is  contained  in  the  order 
itself,  which  denies  the  new  trial.  That  order,  after  reciting  the 
motion,  and  the  grounds  on  which  it  was  moved,  denies  the  mo- 
tion as  "  upon  hearing  counsel^"  and  gives  to  the  plaintiff  liberty 
to  perfect  his  judgment.  It  thea  provides,  that  if  the  defendant 
appeal  from  the  judgment  within  thirty  days,  suchr  appeal  shall 
operate  as  a  stay  of  proceedings  on  such  judgment  pending  the 
appeal.  This  order,  if  it  throws  any  light  upon  this  subject  at 
all,  indicates  rather  that  no  intent  to  pursue  the  matter  as  a  mo- 
tion for  a  rtew  trial  was  entertained ;  and  the  defendant's  at- 
torney states  in  his  affidavits  that  the  order  was  prepared  by  the 
defendant's  counsel  himself.  So  far  as  the  order  suggests  any 
thing,  it  is  that  an  appeal  from  the  judgment  only  was  then  con- 
templated. 

And  in  this  direct  conflict  of  affidavits  we  do  not  find  our- 
selves called  upon  to  say,  that  it  is  clearly  shown  that  there  was 
an  agreement  or  understanding,  such  as  is  alleged  on  the  one 
hand  and  denied  on  the  other. 

The  case  used  on  the  argument  of  the  appeal,  no  doubt  con- 
tained all  the  evidence  taken  on  the  trial — that  is  not  denied. 
3Jo  doubt  the  case  as  prepared  for  the  purposes  of  the  motion 
for  a  new  trial  was  printed,  without  alteration,  for  use  on  the  ap- 
peal to  the  general  term ;  but  when  we  recollect  that,  however 
inconvenient  and  improper,  it  is  a  very  common  practice  with 
a  large  portion  of  the  attorneys  at  this  bar  to  present  cases  on 
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appeal  from  the  judgment  in  the  same  form  as  here  exhibited ; 
and  more  especially  when  we  observe  that  there  are  in  this 
case  eighty-two  exceptions,  to  the  proper  understanding  and  con- 
sideration of  many  of  which  large  portions  of  the  testimony 
were  essential ;  we  think  no  great  weight  can  be  given  to  the 
circumstance  that  all  the  evidence  was  printed  and  furnished  to 
the  court  on  the  argument  of  the  appeal. 

The  remaining  consideration  is,  that  the  counsel  presented 
points  on  both  sides  which  could  only  be  properly  argued  on  a 
motion  for  a  new  trial.  On  the  part  of  the  appellant,  out  of 
forty-three  points  presented,  three  are  found  of  this  description. 
On  the  part  of  the  respondent  one  is  found,  to  wit,  that  the 
damages  are  not  excessive. 

But  it  is  to  be  observed  that  in  the  opening  statement  of  the 
case,  as  printed  on  his  points,  the  respondent's  counsel  states  ex- 
plicitly that  the  cause  "  now  comes  before  the  court  upon  a  ease 
upon  an  appeal  from  the  judgnient? 

On  the  other  hand,  it  is  quite  clear  that  the  respondent  no- 
where suggests  in  his  printed  points,  that  the  questions  whether 
the  verdict  is  against  evidence,  or  whether  the  damages  are  ex- 
cessive, were  not  open  to  discussion  on  the  appeal. 

It  seems  to  us,  upon  an  examination  of  the  points,  in  a  high 
degree  probable,  if  not  quite  clear,  that  the  parties  both  sup- 
posed that  all  the  points  presented  might  properly  be  discussed 
on  the  appeal  there  under  argument.  * 

But  we  are  not  prepared  to  establish  deliberately  by  prece- 
dent, that  if  on  an  argument  of  an  appeal  from  a  judgment,  a 
point  is  discussed  without  objection,  which  is  not  raised  thereby, 
the  appeal  shall  be  thereby  deemed  modified. 

Or  that  if  a  respondent's  counsel  places  on  his  own  points 
one  in  answer  to  the  appellant  which  is  only  pertinent  to  a  mo- 
tion for  a  new  trial,  that  he  thereby  consents  that  the  appeal  be 
deemed  converted  into  an  appeal  from  an  order  denying  such  a 
motion. 

We  know  that  such  mistakes,  usually  founded  in  an  erroneous 
apprehension  on  the  subject,  and  sometimes  from  uncertainty  ip 
the  mind  of  counsel  as  to  what  questions  the  court  will  feel  at 
liberty  to  consider  on  an  appeal  from  the  judgment,  are  of  ft* 
quent  occurrence.  Probably  not  a  term  has  passed  since  the 
Code  of  Procedure  was  adopted,  in  which  more  than  one  exM11" 
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pie  of  this  description  has  not  been  exhibited.  And  when  the 
court  have  had  the  notice  of  appeal  before  them,  it  has  been 
very  common  upon  receiving  the  printed  points  to  call  the  at- 
tention of  counsel  to  the  distinction,  and  to  pass  over  all  points 
which  are  not  addressed  to  the  exceptions  taken  on  the  trial  of 
the  cause,  or  to  the  judgment  rendered. 

Upon  a  review  of  the  affidavits  submitted,  and  on  examina- 
tion of  the  points  used,  it  seems  to  us  quite  probable  that  the 
counsel  on  the  part  of  the  appellant  intended  to  raise  by  the 
appeal,  the  question  whether  the  verdict  was  m  against  evidence, 
and  whether  the  damages  were  excessive ;  and  hardly  less  prob- 
able that  the  respondent's  counsel  supposed  that  those  questions 
might  properly  be  considered  on  an  appeal  from  the  judgment. 
Bat  it  is  here  to  be  noticed,  that  there  was  here  an  actual  ap- 
peal pending — that  was  an  appeal  from  the  judgment,  and  not 
an  appeal  from  an  order  denying  a  new  trial.  The  appearance 
of  the  respondent  was,  in  fact,  an  appearance  to  answer  to  the 
appeal  which  had  in  truth  been  taken.  Appearance — noticing 
the  appeal  for  argument — and  appearing  in  court  to  argue — and 
actually  arguing  the  appeal, — all  these,  or  any  of  them,  neither 
expressly  nor  impliedly  admitted  that  any  other  appeal  in  the 
cause  was  pending  than  an  appeal  from  the  judgment,  nor  gave 
the  court  jurisdiction  of  any  other  appeal.  This  is  by  no  means 
the  case  above  referred  to,  in  which  an  appearance  when  no 
formal  appeal  has  been  taken — noticing  it  for  argument — ap- 
pearing in  court,  and  actually  and  professedly  arguing  the 
matter  as  an  appeal,  it  is  suggested,  might  be  deemed  a  waiver 
of  notice  of  appeal. 

But  in  the  circumstances  of  this  case  the  question  comes 
down  to  the  naked  inquiry,  whether  if  a  respondent  comes  into 
court,  with  the  statement  at  the  outset  that  the  cause  comes  be- 
fore the  court  on  an  appeal  from  the  judgment,  and  yet  besides 
discussing  numerous  exceptions  that  are  properly  to  be  con- 
sidered, argues  a  question  whether  the  damages  are  excessive, 
or  the  like,  or  permits  the  adverse  party  to  argue,  among  others, 
similar  questions,  he  is  to  be  deemed  thereby  to  waive  any 
notice  of  appeal  from  the  order  denying  a  new  trial,  and  to  give 
the  court  jurisdiction  to  reverse  that  order. 

We  do  not  not  fc$l  at  liberty  so  to  hold. 

The  order  appealed  from  must  be  affirmed. 
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Hoffman,  J.  (dissenting).— I  fully  concur  in  the  denial  of  the 
motion  to  dismiss  the  appeal  taken  on  the  25th  day  of  May, 
1858,  from  the  order  of  the  18th  day  of  April,  1857,  denying  a 
new  trial. 

But  the  decision  on  the  appeal  from  the  order  of  special  term, 
made  in  May,  1858,  involves  the  question  whether  the  court  has 
any  power  to  extend  the  time  for  taking  an  appeal  from  an  or- 
der or  judgment,  or  to  give  liberty  to  take  it  after  the  time  pre- 
scribed in  the  Code  has  expired. 

Upon  this  question  I  am  compelled  to  differ  from  my  breth- 
ren, and  this  is  one  of  the  few  cases  in  which  a  deep-rooted 
opinion  upon  a  point  of  great  and  permanent  practical  conse- 
quence appears  to  demand  the  expression  of  that  dissent 

I  do  not  consider,  and  I  believe  that  it  is  not  claimed,  that 
the  opinion  expressed  in  Humphrey  a.  Chamberlain  (1  Kern^ 
274)  controls  the  question.  The  appeal  there  was  dismissed  be- 
cause it  was  from  an  order  not  appealable.  The  question  was 
not  raised.  Section  174  of  the  Code  was  not  noticed:  the 
405th  and  322d  were  alone  referred  to. 

The  reasons  of  my  dissent  are  embodied  in  the  following  pro- 
positions : 

First.  The  Code  has  abolished  writs  of  error,  and  substituted 
what  is  termed  an  appeal,  as  the  method  of  reviewing  ordere 
and  judgments  (§  823).  I  think  that  the  practice  upon  appeals 
in  equity  cases,  rather  than  that  upon  writs  of  error  in  common 
law  actions,  is  to  supply  the  rule  of  decision  where  the  Code  is 
silent  (§  469).  Either  this  is  the  doctrine,  or  it  is,  that  when  the 
action  is  a  common-law  action,  the  rules  upon  writs  of  error 
shall  control ;  and  when  it  is  an  equity  suit,  those  upon  appeal, 
as  formerly  known,  shall  govern. 

Second.  We  find  one  great  and  important  principle  prevail- 
ing, both  as  to  writs  of  error  and  appeals.  Writs  of  error  were, 
at  the  common-law  matter  of  absolute  right  in  civil  cases,  and 
could  be  brought  at  any  period,  however  remote.  Appeals  by 
the  Civil,  the  Ecclesiastical,  the  Admiralty,  the  law  of  the 
Court  of  Chancery,  and  that  of  the  House  of  Lords,  were  equally 
of  absolute  right,  and  equally  unfettered  by  time.  Positive 
statutes  and  positive  rules  were  necessary  to  restrict  the  exercise 
of  this  right  within  definite  periods,  or  to  impose  conditions 
upon  it. 
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As  to  writs  of  error,  there  was  no  limitation  before  the  statute 
of  Wm.  ILL,  c.  14.  The  preamble  to  that  act  recognizes  the 
law  ".that  ancient  judgments  were  reversible  at  any  time  with- 
out restriction  or  limitation."  It  provided  a  remedy  by  limiting 
them  to  twenty  years.  Our  own  statute  of  1813  {Rev.  Stats., 
1813, 134,  §  9)  reduced  the  period  to  five  years.  The  Revised 
Statutes  of  1830  abrfdged  the  time  to  two  years  (2  Rev.  Stats., 
595,  §  21).  In  the  English  act,  and  in  our  own  statute  *of  1830, 
the  exceptions  of  infancy,  coverture,  and  some  others,  were  con* 
tained,  and  pipvided  for  the  period  after  the  disability  was  re- 
moved.   (11  Wend.,  526.) 

Third.  In  the  Court  of  Chancery,  appeals  from  the  decree  of 
the  Master  of  the  Bolls  were  to  be  taken  within  a  month,  by  or- 
der of  court  of  1725.  (Beames*  Orders,  334,  338.)  This  order 
fell  into  disuse.  Appeals  of  this  nature  being  more  Btrictly  re* 
hearings,  were  taken  after  a  much  greater  length  of  time.  (1 
Danid,  36 ;  13  Ves.,  456.)  The  rule  seems  to  have  been,  that 
until  a  decree  was  enrolled,  it  was  open  to  a  rehearing.  (1 
Dmidf  Pr.,  1347,  and  cases.) 

By  the  order  of  the  7th  day  of  August,  1852,  one  of  these  re- 
sulting from  the  great  statutory  amendments  of  the  practice,  the 
subject  was  fully  regulated,  and  the  periods  for  appeals  and  re- 
hearings  prescribed.  By  the  sixth  section  of  the  order,  the  lord- 
chancellor,  either  sitting  alone,  or  with  the  lord  justices,  or  one 
of  them,  might,  whenever  the  peculiar  circumstances  of  the  case 
appeared  to  make  it  just  and  expedient,  enlarge  the  periods  be- 
fore appointed  for  a  rehearing,  appeals,  or  enrolment  {Head* 
lam's  Gh.  R.,  Acts,  dkc,  London,  1853.) 

Fourth.  Appeals  to  the  House  of  Lords  were  regulated  by  a 
standing  order  of  March  24th,  1725.  No  petition  of  appeal 
was  to  be  received  after  five  years  had  expired  from  the  signing 
and  enrolling  of  the  decree,  and  the  end  of  fpurteen  days  next 
ensuing  such  five  years,  unless  the  person  be  an  infant,  feme 
covert,  non  compos,  imprisoned,  or  out  of  the  kingdom.  Then 
within  five  years  after  the  disability  should  cease.  (Stated  at 
length,  2  Fowler's  FkcK*  Pr.,  246 ;  Palmer**  Pr.y  Bouse  of 
Lords.) 

An  order  of  the  House,  made  in  1829,  reduced  the  period  of 
appeals  to  two  years ;  and  as  to  the  exceptions,  it  provided  that 
in  no  case  should  an  appeal  be  allowed  where  the  excuse  was 
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absence  merely,  after  five  years  from  enrolment  (1  Daniels9 
Pr.,  1357.) 

An  appeal  from  subsequent  orders,  brought  within  five  years 
from  their  date,  saved  an  appeal  from  the  decree  brought  after 
five  years  had  elapsed. 

Where  a  decree  had  not  been  enrolled^  the  House  of  Lords 
acted  upon  the  equity  of  the  statute  of  Vm,  III.,  and  dismissed 
an  appeal  which  was  brought  twenty  years  after  decree  pro- 
nounced, although  enrolled  within  five  years.  (Edwards  a. 
Carroll,  5  Bro.  P.  C,  466 ;  Smyth  a.  Clay,  6  lb.,  395,  Dublin 
edition.) 

Fifth.  Appeals  ii}  spiritual  causes  were  regulated  by  the  fa- 
mous statute  of  24  Henry  YHL,  cap.  12,  prohibiting  appeals 
to  the  See  of  Some.  From  a  sentence  the  appeal  was  to  be 
taken  in  fifteen  days,  and  from  an  interlocutory  order,  within 

ten.  (Statutes  at  Large,  vol.  2,  p.  177.  See,  also,  Flayer's 
Proctors  Pr.,  p.  31.) 

Sixth.  In  admiralty  I  need  only  refer  to  Brown's  Admiralty 
Practice,  to  the  Act  of  Congress  of  1803  (ch.  40,  §§  2  and  4),  and 
to  Wiecort  a.  Daneley  (3  Datt.,  327).  The  principle  is  found 
that  appeals  are  of  civil  law  origin,  and  the  limitation  to  five 
years  was  prescribed  for  the  tribunals  of  the  United  States. 

Seventh.  Appeals  in  equity  cases  were  regulated  by  the  act 
of  1813  (1  Bev.  Stats.,  34,  §  9),  adopted  into  the  Revised  Stat- 
utes of  1830.  (2  Bev.  Stats.,  605,  §§  78,  79.)  Appeals  from 
final  decrees  were  to  be  made  within  two  years  from  enrolment, 
subject  to  the  same  exceptions  as  to  persons  under  disability  as 
in  cases  of  writs  of  error,  and  appeals  from  any  other  order 
within  fifteen  days. 

And  the  regulation  of  appeals  from  a  vice-chancellor  to  the 
chancellor  was  also  made  by  statute.    (2  Bev.  Stats.,  178,  §  65.) 

I  deduce  from  this  review  two  conclusions :  one,  that  all  re- 
strictions upon  the  right  of  appeal  are  to  be  strictly  construed ; 
another,  and  more  important,  that  any  relaxation  of  such  restric- 
tions is  to  be  liberally  interpreted. 

By  the  light  of  these  principles  the  Code  is  to  be  examined. 
We  notice,  first,  that  the  whole  doctrine  of  exceptions,  by  reason 
of  a  disability,  is  disregarded.  The  prescription  seems  peremp- 
tory for  all  suitors. 

In  the  next  place,  as  the  Code  stood  in  1848,  the  provision 
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was  only  that  which  we  now  find  in'  section  173,  with  unim- 
portant variations  of  language. 

The  new  clause  of  1849  added  the  provision  which  now  forms 
section  174.  In  it  we  find  the  direction  that  the  court  may, 
in  its  discretion,  allow  an  answer  or  reply  to  be  made,  or 
other  act  to  be  done,  after  the  time  limited  by  this  act,  or  by  any 
order  enlarge  such  time ;  and  may  also,  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  at  any  time  within  one  year 
after  notice  thereof,  release  a  party  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect. 

Thus,  then,  a  judgment  may  be  relieved  against  within  a  year, 
for  excusable  neglect ;  and  yet  we  are  to  hold  that  the  power 
of  reversing  that  judgment,  under  any  circumstances  whatever, 
after  the  expiration  of  thirty  days,  exists  nowhere ;  not  even  when 
that  appeal  is  from  one  judge  to  other  judges  of  the  same 
court.  With  the  most  indulgent  provisions  for  every  other 
imaginable  case,  this  important  common-law  inherent  right  is 
bounded  by  a  period  very  brief  in  duration,  and  by  a  rule  most 
stringent  in  application. 

It  has  been  urged  that  an  appeal  is  a  new  action.  With  re- 
spect, I  regard  this  position  as  clearly  indefensible.  Some  of 
my  reasons  are  stated  in  Seely  a.  Pritchard.  But  if  an  appeal 
from  an  inferior  to  a  superior  tribunal  could  by  possibility  be  so 
considered,  I  am  unable  to  find  a  shadow  of  plausibility  of 
treating  a  review  by  judges  of  the  same  court,  of  the  decisions 
of  one  of  them,  as  of  that  nature. 

It  is  urged  that  the  court  might  as  well  assume  the  power  of 
authorizing  the  commencement  of  action  after  the  expiration  of 
the  periods  fixed  in  title  2  of  the  Code.  The  answer  appears 
to  me  to  be,  that  section  174  cannot,  without  the  wildest  lati- 
tude of  construction,  be  considered  as  applying  to  any  act,  ex- 
cept such  as  attend  and  can  be  taken  in  the  progress  of  a 
cause  after  its  commencement. 

It  has  been  insisted  that  by  just  reasoning  such  a  power 
would  extend  to  permit  exceptions  to  the  ruling  of  a  judge  at  a 
trial,  to  be  taken  after  the  trial.  The  answer  seems  to  me  suffi- 
cient that  the  time  to  do  that  is  not  prescribed  by  the  Code.  It 
must,  from  the  nature  of  things,  be  taken  at  the  trial,  and  so 
section  264  declares ;  but  this  is  not  the  prescription  of  a  def- 
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inite  period  of  days  or  other  times,  for  doing  an  act  contemplated 
in  section  174. 

It  is  strongly  urged  that  whatever  was  comprised  in  the  fresh 
provision  of  1849,  it  could  only  be  treated  as  relating  to  acts 
proper  or  necessary  in  a  cause  before  judgment,  and  that  the 
context  appeared  to  establish  this.  This,  perhaps,  might  sanc- 
tion the  exercise  of  the  power  when  the  appeal  was  to  be  from 
an  order  merely.  But  it  seems  to  me  a  better  and  more  com- 
prehensive answer  may  be  given.  The  provisions  as  to  reliev- 
ing from  judgments  contemplates  grounds  of  relief  distinct  from 
the  case  as  it  stands,  something  extraneous ;  not  a  review  of  the 
determination  on  the  case  as  made  out  in  the  court  below. 

Besides,  section  408  has  provided  for  suoh  a  ease,  conferring 
the  power  even  upon  a  single  judge  of  the  court,  except  as  to  an 
appeal.  I  draw  an  argument  from  this  very  section  that  the 
power  was  left  to  the  court  in  cases  of  appeals. 

That  inconveniences,  and  possibly  evils,  may  result  from  the 
possession  of  the  power  in  question,  may  not  be  contested.  They 
attend  every  exercise  of  a  discretionary  authority  lodged  in  a 
court;  and  yet  that  authority  is  indispensable  to  justice  in  a 
multitude  of  instances.  On  the  other  hand,  little  experience  or 
little  thought  is  needed  to  perceive  the  numerous  cases  in  which 
the  plainest  rights  will  be  defeated,  and  the  grossest  injustice 
wrought,  by  the  rigid  construction  of  the  Code  upon  this  ques- 
tion. 

I  observe,  in  conclusion,  that  the  case  is  of  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial,  and  the  right  of  a  judge 
of  the  court,  in  court,  to  extend  the  time  for  taking  such  an  ap- 
peal   It  is  the  decision  on  this  point  that  I  differ  from. 

My  reasoning  would  equally  support  the  powtfr  in  case  of  a 
judgment  of  the  special  term  sought  to  be  appealed  from.  I 
say  nothing  upon  'the  point  of  an  appeal  from  the  general  tern 
to  the  Court  of  Appeals. 
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THE  PEOPLE. 

Supreme  Court,  First  District  f  Special  Term,  April,  1858. 

Again,  Special  Term,  July,  1858.* 

Dissolution  of  Corporation. — Res  Adjudicata. 

An  action  was  brought  in  the  names  of  a  corporation,  and  of  indiridual  stock- 
holders thereof  which  had  been  declared  dissolved  by  judgment  of  the  Supreme 
Court)  charging  that  the  proceedings  were  irregular  and  without  foundation, 
aod  that  the  dissolution  was  obtained  by  fraud  and  collusion  of  the  person  an* 
pointed  receiver  and  the  former  attorney  of  the  corporation  (who  with  the 
people  of  the  State  were  made  defendants),  and  seeking  to  have  the  judgment 
of  dissolution  vacated,  and  the  corporation  declared  to  be  existing,  and  for 
damages  against  the  individual  defendants. 

Held,  that  such  action  could  not  be  maintained.  The  court  having  had  juris- 
diction of  the  subject-matter  of  the  proceedings  for  dissolution,  the  regularity 
of  the  mode  of  the  application,  or  the  subsequent  proceedings,  could  not  be 
litigated  collaterally  in  a  new  action* 

Demurrer  to  complaint,  and  motion  for  an  injunction. 

The  action  was  brought  by  the  Mechanics'  Fire  Insurance 
Company  of  New  York,  and  a  number  of  individuals,  as  plain- 
tiffs against  the  People  of  the  State,  and  John  Jay  and  Charles 
E.  Whitehead. 

The  complaint,  which  stated  that  the  action  was  brought  by 
the  plaintifls  on  behalf  of  themselves  and  all  others  having 
similar  interests  in  the  subject-matter,  and. who  desired  to  be 
made  parties,  alleged  that  the  individual  plaintiffs  were  stock- 
holders in  the  corporation  plaintiff,  and  were  in  the  aggregate 
owners  of  more  than  two  thirds  of  the  stock :  that  the  company 
was  duly  incorporated  under  the  laws  of  the  State,  and  com- 
menced and  continued  business  until  1st  of  December,  1855, 
when  it  was  forbidden  to  continue  business  by  an  order  of  the 

*  Appeals  were  taken  from  both  these  decisions  to  the  general  term,  where 
they  were  affirmed  in  November,  1858.  Present,  Davjzs,  P.  J.,  Clxrh  and  Ihqba- 
ham,  JJ. 
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Supreme  Court ;  and  that  the  individual  defendants  had  been 
the  counsel  of  the  company,  and  one  of  them  a  stockholder 
and  director.  The  complaint  further  set  forth  in  detail  the  con- 
dition of  the  company  at  the  time  of  the  cessation  of  its  busi- 
ness pursuant  to  the  order,  and  alleged  that  it  was  doing  a  safe 
and  lucrative  business,  and  was  prudently  conducted,  and  in  all 
respects  solvent  and  sound.  It  then  alleged  that  the  individual 
defendants,  conspiring  with  divers  persons  unknown  to  the 
plaintiffc,  procured  the  attorney-general  of  the  State  to  take  pro- 
ceedings for  the  dissolution  of  the  company ;  and  that  without 
any  suit,  but  merely  upon  a  petition  verified  by  the  assistant 
attorney-general,  and  which  was  not  based  upon  any  sworn  or 
verified  papers,  the  order  forbidding  the  company  to  continue 
business  was  obtained  :  that  the  ground  of  the  proceeding  was, 
that  the  company  did  not  possess  the  amount  of  capital  re- 
quired by  the  statute ;  but  that  the  officers  were  never  required 
or  permitted  to  call  on  the  stockholders  to  pay  in  any  alleged 
deficiency,  nor  were  the  stockholders  ever  required  to  show 
cause  why  the  business  should  not  be  closed  up,  except  by  the 
order  referred  to,  which  was  addressed  to  the  company,  and 
which  forbid  the  carrying  on  of  the  business  in  the  mean  time. 
The  complaint  then  proceeded  to  set  out  subsequent  proceedings 
in  the  matter  up  to  the  appointment  of  one  of  the  individual 
defendants  as  receiver.  It  was  further  stated  that  proceedings 
were  taken  by  some  of  the  stockholders  to  set  aside  those  pro- 
ceedings, and  that  after  a  reference  the  attorney-general  discon- 
tinued the  proceedings.*  The  complaint  further,  and  at  con- 
siderable length,  and  in  detail,  charged  fraud  and  collusion  upon 
the  individual  defendants'  in  procuring  one  of  their  number  to 
be  appointed  receiver,  and  stated  the  damages  sustained  by 
the  company  at  $50,000. 

The  demand  for  judgment  was,  that  the  proceedings  be  de- 
clared illegal  and  void,  and  that  the  company  be  declared  to  be 
a  corporation,  and  in  case  its  capital  was  found  insufficient,  the 
deficiency  should  be  ordered  to  be  paid  in,  and  that  the  receiver 
be  ordered  to  return  the  property  of  the  company  to  it,  and 
that  the  company  have  judgment  against  the  individual  defend- 

•  See  6  Ante,  444.  The  decision  there  reported  iraa  affirmed  at  general  tern, 
Norember,  1857.    Present,  Mitchell,  P.  J.,  Clkrkb  and  Pkabodt,  JJ. 
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ants  for  their  damages ;  and  that  in  the  mean  time  they  be  re- 
strained from  interfering  with  the  affairs  of  the  company,  or 
the  receivership. 

I.  April,  1858.    Demurrer  to  complaint 
.The  individual  defendants  severally  demurred  upon  the  fol- 
lowing grounds : 

1.  That  the  plaintiff,  the  Mechanics'  Fire  Insurance  Company, 
had  not  legal  capacity  to  sue,  in  that  it  was  dissolved  on  the  7th 
of  December,  1855,  by  the  Supreme  Court. 

2.  That  there  was  another  action  pending  between  the  same 
parties  for  the  same  cause,  as  appeared  in  the  complaint 

3.  That  there  was  a  defect  of  parties  plaintiffs  in  making  the 
company  a  plaintiff,  and  a  defect  of  parties  defendant  in  mak- 
ing the  People  of  the  State  of  New  York  a  party  defendant. 

'  4.  That  several  causes  of  action  were  improperly  united,  to 
wit :  The  claim  for  the  revival  of  the  company,  the  claim  for 
a  return  of  the  property  described  in  the  complaint,  and  the 
claim  for  damages. 

5.  That  the  complaint  did  not  state  facts  sufficient  for  a  cause 
of  action. 

Clerks,  J. — This  is  another  attempt  to  test  the  validity  of  the 
order  of  this  court  of  the  7th  December,  1855,  declaring  the 
dissolution  of  this  company ;  which  order  has  been  in  all  re- 
spects ratified  by  the  general  term  of  this  district  It  cannot 
be  reviewed  in  this  form  now.  The  court  has  not  sanctioned  or 
ratified  the  discontinuance  referred  to  in  the  complaint.  Several 
distinct  causes  of  action  have  also  been  improperly  united  in 
the  complaint. 

Judgment  for  the  defendants  on  the  demurrer,  with  costs. 

IL  JvZyy  1858.    Motion  for  injunction. 
Pending  an  appeal  from  this  decision,  the  motion  for  an  in- 
junction was  heard,  and  the  following  decision  rendered : 

Ingrajiam,  J.— I  do  not  propose  to  examine  the  questions 
raised  by  the  plaintiffs  as  to  the  proceedings  for  the  appointment 
of  a  receiver,  because  it  appears  to  me  that  those  questions  can- 
not  be  made  available  in  the  present  action. 

Vol.  VII.— 24 
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The  court  had  jurisdiction  of  the  subject-matter  of  those  pro- 
ceedings, and  had  power  to  dissolve  that  corporation  and  to  ap- 
point a  receiver.  Having  that  power,  and  having  the  defend- 
ants within  their  jurisdiction,  so  as  to  exercise  over  them  the 
power  conferred  by  law,  any  irregularity  in  the  exercise  of  those 
powers  can  only  be  reviewed  in  the  proceedings  in  which  that 
irregularity  exists. 

Whether,  therefore,  the  proceeding  sets  forth  in  the  applica- 
tion to  the  court  sufficient  to  warrant  the  court  in  entertaining 
the  application,  or  whether  the  proceeding  should  be  by  ac- 
tion or  by  petition,  are  not  questions  which  can  be  raised  col- 
laterally. 

Another  reason  why  I  am  of  opinion  that  these  matters  cannot 
be  reviewed  in  the  present  action  is,  that  the  same  haye  been 
adjudicated  by  this  court  in  the  original  proceeding,  to  which  the 
company  is  a  party  directly,  and  to  which  also  the  other  plain- 
tiffs were  parties  by  being  stockholders  and  officers  of  the  com- 
pany.   (5  Abbottf  JPr.  R~  444.) 

As  between  the  parties  to  that  proceeding  the  whole  matter 
is  res  adgudicata,  and  can  only  be  reviewed  on  appeal  as  to  the 
third  persons ;  it  is  the  decision  of  one  branch  of  this  court, 
affirmed  by  the  general  term,  and  therefore  controlling  any  de- 
cision I  may  be  called  upon  to  make  on  similar  questions. 

Something  has  been  said  about  allowing  the  company  to 
revive  its  powers,  and  carry  on  again  the  business  of  insurance. 
It  is  sufficient  in  answer  to  that,  to  say  that  no  such  permission 
can  be  obtained  in  this  action.  Upon  payment  of  the  debts 
of  the  company,  the  receiver's  powers  are  at  an  end.  Until 
that  is  done,  I  see  no  relief  in  this  court  but  by  an  appeal  to  the 
Court  of  Appeals  from  the  decision  of  the  general  term. 

Whatever  may  be  my  view  of  the  questions  originally  dis- 
cussed, or  of  the  regularity  of  the  proceedings,  I  feel  compelled 
to  follow  the  views  heretofore  expressed  by  this  court.  The  mo- 
tion for  an  injunction  is  denied. 
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SATEE  a.  COSHING. 
Nm  York  Common  Pleas;  Special  Term,  August,  1858. 

Pleading. — Denial. 

An  allegation  in  answer,  that  the  defendant "  does  not  know,  of  hie  information 
or  otherwise,  that  the  plaintiff  had  commenced  the  action  in  t£e  complaint 
l,"  is  not  a  denial* 


Motion  for  judgment  on  the  pleadings. 

The  facte  are  stated  in  the  opinion. 

Brady,  J. — The  plaintiff  recovered  a  judgment  in  the  dis- 
trict conrt  of  the  first  judicial  district,  against  one  Bretal,  and 
an  execution  was  thereupon  issued  to  Cushing,  one  of  the  de- 
fendants, who  was  a  constable.  Cushing  having  collected  the 
money,  and  having  failed  to  return  the  execution  as  prescribed 
by  law,  an  action  was  by  the  plaintiff  commenced  against  him, 
and  a  judgment  recovered  for  the  amount  of  the  original  judg- 
ment and  execution,  and  costs.  The  plaintiff  now  sues  the  de- 
fendant and  his  surety,  having  obtained  the  leave  of  the  court 
therefor.  The  defendants  set  up  a  variety  of  matters  which, 
would  have  been  proper  in  the  action  against  Cushing,  doubt- 
less, but  are  not  available  in  this  action.  The  liability  of  the 
defendant  Cushing  has  been  passed  upon  by  the  judgment  against 
him  at  the  suit  of  the  plaintiff,  and  it  must  be  assumed  upon  a 

*  Subdivision  1  of  section  149  of  the  Cod*;  provides  that  the  answer  must  con- 
tain a  denial  of  tech  material  allegation  controverted,  "or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief."  It  has  been  questioned  whether  under 
this  provision  an  answer  that  "  the  defendant  upon  information  and  belief  denies," 
is  a  sufficient  denial.  (Hackett  a.  Richards,  3  JS.  D.  Smith*  t  C.  P.  J*.,  13,  19,  and 
28.)  In  the  recent  ease  of  Sagkett  a.  Havkns  (Supreme  Court,  First  District, 
Special  Term,  July,  1863,  MS.\  it  was  held  on  a  motion  to  strike  out  a  portion  of 
an  answer,  that  where  a  party  has  no  knowledge,  or  not  sufficient  knowledge 
to  admit  or  deny,  the  Code  permits  him  to  state  the  fact  of  such  want  of  knowl- 
edge, and  that  is  equivalent  to  a  denial;  but  that  where  he  has  information  on 
whioh  he  has  formed  a  Belief,  he  cannot  use  that  form,  of  answer;  but  that  in 
such  a  case.be  may  admit  or  deny  upon  information  and. belie! 
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full  consideration  of  all  the  facts.  It  is  difficult  to  conceive  a 
defence  upon  such  a  judgment,  and  none  has  been  set  up  in  the 
answer.  There  is  one  allegation,  however,  intended  as  a  denial, 
which  requires  consideration,  because  if  good  as  a  denial,  it  puts 
a  material  averment  of  the  complaint  in  issue.  It  is  as  follows : 
"  And  this  defendant  says,  that  he  does  not  know,  of  his  infor- 
mation or  otherwise,  that  the  plaintiff  commenced  the  action  in 
the  complaint  mentioned  against  said  Cushing,  or  whether  judg- 
ment was  obtained  therein,  and  execution  issued  against  said 
Cushing,  or  returned  as  in  said  complaint  alleged." 

This  statement  is  neither  in  form  nor  effect  a  positive  denial, 
nor  a  denial  of  any  knowledge  or  information  sufficient  to  form 
a  belief  of  the  fact  alleged  and  sought  to  be  controverted.  It 
is  a  mere  statement  that  the  defendant  don't  know  of  his  in- 
formation or  otherwise,  withont  expressing  whether  or  not  he 
has  sufficient  knowledge  or  information  to  form  a  belief  as  to 
the  fact  charged,  and  does  not,  therefore,  conform  to  the  Code 

(§  1*9). 

For  these  reasons  the  plaintiff  seems  to  be  entitled  to  judg- 
ment Ordered  judgment  for  plaintiff,  with  liberty  to  the  de- 
fendant, however,  to  amend  his  answer  in  five  days,  on  payment 
ef  $10  costs  of  this  action. 
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Jfew  York  Superior  Court;  Special  Term,  October,  1858. 

Again,  General  Term,  November,  1858. 

Pleadino.—Countkb-olaim.— Separate  Statement.— Decisiok. 

Each  defenoe  separately  stated  as  a  separate  defence  must  be  in  itself  complete, 
and  most  contain  all  that  is  necessary  to  answer  the  whole  eanse  of  action,  or 
to  answer  that  part  thereof  which  it  purports  to  answer.  The  former  role  in 
this  respect  is  not  relaxed  by  the  Code. 

A  defence  claiming  to  be  separately  stated,  but  not  complete  in  itself  and  only 
to  be  made  complete  and  sufficient  by  resorting  46  portions  of  other  defence! 
contained  in  the  same  answer,  is  insufficient,  and  bad  on  demurrer. 
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It  turns,  that  it  might  be  otherwise,  where  for  the  purpose  of  avoiding  repeti- 
tion of  facts  alike  applicable  to  each  of  several  defences,  the  pleader  should 
aver  them  either  in  one  of  his  distinct  and  separate  statements  of  a  defence, 
Ac,  or  by  way  of  introduction  to  all,  and  thereafter  in  his  subsequent  sepa- 
rate statements,  by  distinct  and  intelligible  reference  clearly  include  them  in 
each.* 

The  defect  of  a  counter-claim  or  defence  in  such  a  respect  is  a  substantial  defect, 
such  that  the  court  should  not  sustain  it  on  demurrer  as  sufficient,  although  the 
objection  to  its  sufficiency  in  such  respect  was  not  discussed  or  raised  upon  the 
argument. 

In  an  action  in  the  nature  of  trover,  by  a  plaintiff  who  has  indorsed  notes  or  bills 
of  exchange,  brought  to  recover  the  value  thereof  from  a  defendant,  in  whose 
possession  they  are,  and  who  claims  title  thereto  through  the  plaintiffs  indorse- 
ment, it  is  competent  for  the  defendant  to  set  up  title  in  himself  demand  of 
payment,  protest,  and  notice,  and  ask  by  way  of  counter-claim,  a  judgment 
against  the  plaintiff  as  indorser. 

Such  a  claim  is  a  proper  subject  of  counter-claim  in  such  action,  both  as  arising 
out  of  the  contract  which  forms  the  foundation  of  the  plaintiff's  claim,  as  aris- 
ing out  of  the  same  transaction  as  his  cause  of  action,  and  as  immediately  con- 
nected with  the  subject  of  the  action. 

Section  150  of  the  Code  analyzed  and  construed,  and  the  doctrine  of  counter- 
claims discusaed. 

I.  October,  1858.  Motion  to  strike  out  a  counter-claim  from 
an  answer. 

The  action  was  brought  to  recover  damages  for  an  alleged 
conversion  of  certain  bills  of  exchange.  The  complaint  of  the 
plaintiffs,  a  corporation  created  by  the  laws  of  Ohio,  alleged 
that  they  became  possessed  of  certain  bills  of  exchange  and  ac- 
ceptances (which  they  enumerated),  by  taking  and  discounting 
them  in  tho  regular  course  of  business ;  that,  to  facilitate  the 
collection  of  them,  they  indorsed  and  transmitted  them  to  their 
agent,  the  Ohio  Life  Insurance  and  Trust  Company,  at  its  office 
in  New  York ;  that  such  company  was  only  authorized  to  col- 
lect and  pay  the  proceeds  to  the  plaintiffs,  without  power  to  sell, 
pledge,  or  otherwise  dispose  of  them ;  that  such  company  was 

*  Compare  Landau  a.  Levy  (1  Ante,  376).  It  has  always  been  held  unneces- 
sary to  restate  in  a  succeeding  count  facts  contained  in  a  former  count  which  were 
necessary  matters  of  inducement  to  both ;  but  in  such  case  the  plaintiff  might, 
and  in  some  cases  it  was  said  he  ought  to,  refer  in  one  count  to  the  precediog 
parts  of  the  declaration.  (Barnes  a.  May,  Oro.  Eliz.t  240 ;  Tindall  a.  Moore,  2  Wilt., 
14 ;  Phillips  a.  Fielding,  2  BlacktL,  128,  181 ;  Crookshank  a.  Gray,  20  Johns.,  844 ; 
Grwwold  a.  The  National  Insurance  Company,  8  Cown  96 ;  Freeland  a.  MoCul- 
laugh,  1  Den.,  414.)    And  see  Nelson  &  Swan  (18  Johnt^  483). 
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indebted  to  the  defendants  for  money  loaned  upon  usurious 
interest,  and  transferred  and  delivered  the  bills  and  acceptances 
in  question  to  the  defendants  as  collateral  security  for  such 
usurious  and  precedent  indebtedness ;  that  the  defendants  took 
the  same,  with  knowledge  that  they  were  the  property  of  the 
plaintiflfe,  and  that  the  Trust  Company  had  no  power  to  transfer 
the  same. 

A  statute  of  Ohio  was  then  set  forth,  under  which  the  plain- 
tlffe  became  incorporated,  by  which  it  was  enacted  that  no  notes 
or  bills  discounted  by  such  bank  should  be  assignable,  except  for 
collection,  or  to  pay  and  redeem  the  circulating  notes  of  such 
bank,  or  to  pay  its  liabilities ;  and  it  was  alleged  that  the  defend- 
ants had  notice  of  this  statute. 

The  complainant  then  stated  a  demand  and  refusal  to  deliver; 
an  unlawful  detention  and  conversion ;  that  the  value  of  the  se- 
curities was  the  sum  of  $51,833.80,  and  demanded  judgment  for 
such  sum. 

The  answer  denied  the  allegations  of  the  complaint,  and 
averred  that  the  several  drafts  or  bills  of  exchange  mentioned 
were  indorsed  in  blank  by  the  Ohio  Life  and  Trust  Company, 
by  Edward  Ludlow,  its  cashier,  and  were  delivered  to  the  de- 
fendants before  their  maturity;  that  they  were  received  in 
good  faith,  without  any  notice  of  their  being  the  property  of 
the  plaintiffs,  or  not  being  the  property  of  the  said  Ohio  life 
and  Trust  Company,  and  were  delivered  and  received  as  col- 
lateral security  for  the  payment  of  lawful  money  loaned  to 
such  company,  on  the  faith  and  credit  of  such  bills  of  exchange 
so  indorsed ;  that  the  amount  loaned  was  equal  to  the  amount 
payable  by  the  terms  of  the  drafts,  and  became  due  before  tbe 
demand  made  upon  them :  further,  that  the  plaintiffs  had  re- 
ceived the  full  amount  of  the  drafts  or  bills  from  the  drawers  or 
indorsers ;  that  the  plaintiffs  were  at  the  commencement  of  the 
action,  and  still  were,  indebted  to  the  Ohio  Life  and  Trust  Com- 
pany in  an  amount  exceeding  the  whole  amount  of  the  drafts, 
and  the  defendants,  therefore,  claim  the  right  to  retain  them  as 
indorsees  of  such  company.  *^\ 

The  answer  then  set  up,  by  way  of  counter-claim,  the  rl^kfag 
of  the  several  drafts  by  the  respective  makers,  with  dates,  $c-» 
in  favor  of  Jas.  B.  Scott,  cashier,  or  order,  addressed  to  £.  ££• 
low,  cashier  of  the  Ohio  Life  and  Trust  Company ;  that  tB. 
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plaintiffs  were  in  fact  the  payees  of  them  respectively,  Scott 
being  their  cashier ;  set  forth  their  indorsement  by  Scott,  as 
such  cashier,  and  delivery  to  the  Ohio  Life  and  Trust  Company, 
who  became  the  legal  owners  and  holders  thereof;  the  indorse- 
ment of  them  by  the  cashier  of  such  company,  and  delivery  to 
the  defendants;  the  due  presentment  at  maturity  at  the  office  of 
the  company,  to  the  cashier,  on  demand,  and  refusal,  protest, 
and  notice  to  the  plaintiffs,  and  its  reception.  The  defendants 
alleged  that  there  was  due  upon  the  bills  an  aggregate  amount 
of  $51,833.86,  with  interest  as  stated,  and  demanded  judgment 
for  the  sum  against  the  plaintiffs. 

The  plaintiffe  moved,  at  special  term,  to  strike  out  from  the 
answer  this  counter-claim,  on  the  ground  that  it  was  not  one 
which  the  Code  authorized  to  be  set  np  in  such  an  action. 

William  Stanley,  for  the  motion. 
Clarence  A.  Seward,  opposed. 

Hoffman,  J, — The  question  is  thus  presented :  The  plain- 
tiffe have  brought  an  action  to  recover  damages  for  the  unlaw- 
ful detention  and  conversion  by  the  defendants  of  certain  bills 
of  exchange,  which  they  aver  belonged  to  them,  and  were  ille- 
gally obtained  and  converted  by  the  defendants.  The  defend- 
ants admit  the  possession,  deny  the  property  or  right  of  the 
plaintiffs,  insist  upon  the  legality  and  justice  of  their  own  title, 
state  the  mode  of  acquiring  the  possession  in  good  faith  and  for 
value,  and  make  out,  upon  their  own  showing,  a  case  of  a  full 
defence  to  the  plaintiffs'  claim.  They  then  aver  that  the  plain- 
tifls  are  indorsers  upon  the  bills,  a  demand  at  maturity  of  the 
drawees,  refusal,  protest,  and  notice ;  and  tbey  claim  judgment 
against  the  plaintiffs  for  the  amount.  Can  such  a  counter-claim 
he  admitted  under  the  Code  ? 

Section  150  warrants  a  counter-claim  in  favor  of  a  defendant 
against  a  plaintiff,  for  a  cause  of  action  arising  out  of  the  trans- 
action set  forth  in  the  complaint,  as  the  foundation  of  the  plain- 
tiffs' claim,  or  connected  with  the  subject  of  the  action.  (§  150, 
subdiv.  1.) 

The  transaction  out  of  which  the  plaintiffs'  claim  arises,  or  on 
which  it  is  founded,  is  the  delivery  to,  or  possession  by,  the  de- 
fendants, of  the  bills  in  question. 
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The  case  of  the  plaintiff  is,  that  such  delivery  and  possession 
gave  no  title  to  the  defendants  ;  the  claim'  of  the  defendants  is, 
that  it  vested  in  them  a  full  right  to  the  bills  and  their  avails, 
and  necessarily  to  all  remedies  against  all  parties  to  them.  Thus 
the  plaintiffs'  claim,  and  the  defendants'  demand,  seem  strictly 
to  spring  from  the  same  transaction,  although  other  circumstan- 
ces attending  that  transaction  will  make  the  case  turn  in  favor 
of  the  one  or  the  other. 

Again,  tfhat  meaning  is  to  be  given  to  the  broad  language, 
"  or  connected  with  the  subject  of  the  action  ?"  The  subject  of 
the  action  is  the  possession  and  right  to  the  bills.  The  cause  of 
action  of  the  plaintiffs  is  the  illegal  withholding  of  them  by  the 
defendants.  The  cause  of  action  of  the  defendants  is  the  le- 
gality of  their  possession  and  ownership.  The  cause  of  action 
of  each  is  connected  with  the  same  subject. 

The  legal  character  of  a  counter-claim,  under  the  Code,  was 
fully  discussed  in  the  case  of  Gleason  a.  Moer  (2  Duer,  642). 
It  is  such  a  cause  of  action  as,  under  the  former  system,  would 
have  sustained  an  action  at  law,  or  a  suit  in  equity,  against  the 
plaintiff  on  record.  The  old  set  off  is  comprised  ;  any  claim 
on  contract,  sealed  or  unsealed,  and  whether  the  damages  are 
liquidated  or  unliquidated,  is  included ;  and  also,  any  breaches 
by  the  plaintiff  of  any  promise  or  contract  on  his  part  contained 
in  the  contract  sued  upoa;  any  equitable  relief  against  a  legal 
demand,  formerly  attainable  by  a  bill  in  Chancery ;  and  any 
affirmative  relief  which,  in  equity  suits,  could  be  had  by  a  cross- 
bill. 

Comprehensive  as  this  description  of  a  counter-claim  is,  and 
clearly  as  it  defines  the  law,  at  teast  in  our  court,  it  perhaps 
does  not,  by  any  logical  inference,  include  precisely  the  present 
case.  Certainly,  however,  there  is  nothing  to  exclude  its  be- 
ing  comprised  within  the  legal  scope  and  meaning  of  a  counter- 
claim. 

In  the  case  of  The  Mayor  of  New  York  a.  Maybie  (3  JRbm., 
151),  it  was  held,  independently  of  the  Code,  that  in  an  action 
by  a  lessor  for  rent,  the  lessee  might  recover  damages  sustained 
by  a  breach  of  an  implied  covenant  for  quiet  enjoyment  In  the 
court  below,  the  question  was  suggested  whether,  under  the 
Code,  it  might  not  be  done,  but  the  case  depended  upon  the  law 
before  the  Code. 
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In  Drake  a.  Cockroft  (1  Abbotts'  Pr.  B.,  203  ;  S.  C,  10  How. 
Pr.  JS.j  377),  the  action  was  for  rent  reserved  in  a  lease, 
and  the  defendant  set  tip  a  claim  for  damages  resulting  from 
the  plaintiff's  breaking  open  a  stable,  part  of  the  premises  hired, 
and  taking  away  certain  personal  property.  This,  it  was  held, 
he  could  not  do.  A  mere  trespass  was  no  more  connected  with 
the  subject  of  an  action  brought  for  rent,  than  an  assault 
and  battery  of  the  tenant  by  the  landlord  would  be. 

Mr.  Justice  Woodruff,  in  delivering  the  opinion  of  the  court, 
states  propositions  fully  coextensive  with  the  principle  of  the 
decision  in  The  Mayor,  &c.  a.  Maybie,  subsequently  made.  (See 
page  208.) 

In  Ashins  a.  Hearne  (3  Abbotts'  Pr.  i?.,  184),  Justice  Emott 
thought  that  a  counter-claim  could  not  be  sustained  upon  the 
following  facts : — The  plaintiff  sued  for  damages  for  the  conver- 
sion of  a  ring.  The  defendant  alleged  an  exchange  of  rings, 
each  to  be  kept  until  the  other  should  be  returned,  and  averred  a 
tender  of  the  one  and  demand  of  the  other,  and  asked  judgment 
for  his  ring,  or  its  value. 

It  is  supposed  that  the  ground  of  this  case  is,  that  opposite 
causes  of  action  for  tort  cannot  be  the  subject  of  counter-claim. 
Yet,  perhaps,  a  distinction  may  be  suggested — that  where  the 
ground  of  each  claim  is  really  a  contract,  although  the  form  of 
action  under  the  old  system  would  ber'for  a  wrong,  then,  when 
the  transaction  which  gives  rise  to  each  is  the  same,  the  Code  is 
broad  enough  to  include  a  counter-claim.  The  exchange  alleged 
of  the  rings  was,  in  fact,  a  mutual  agreement. 

In  Pattison  a.  Richards  (22  Barb.,  143),  the  action  was  for 
damages  in  diverting  the  water  of  a  stream  from  the  plaintiff's 
land,  by  ditches  cut  on  the  land  of  the  defendant.  The  de- 
fendant set  up  a  claim  for  the  violation  of  an  agreement  by  the 
plaintiff,  relative  to  the  deepening  of  the  channel  of  the  stream 
through  their  respective  lands  made  four  years  previously.  It 
was  held  by  the  general  term  to  be  inadmissible  as  a  counter- 
claim. 

It  is  apparent,  that  the  alleged  counter-claim  did  not  arise  from 
the  same  transaction,  and  was  not  connected  with  the  subject 
of  the  plaintiff's  action,  except  in  the  most  indefinite  and  remote 
manner,  as  relating  to  the  land.  But  the  learned  judge  does 
state,  that  in  an  action  of  tort,  previous  to  the  Code  of  1852,  set- 
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ofia  were  not  allowed ;  nor  are  they  now  allowed  as  counter- 
claims, under  the  second  subdivision  of  section  150  of  the  Code 
of  1852.  Counter-claims,  under  the  Code  of  1852,  embrace  both 
set-oflfe  and  recoupments,  as  they  were  understood  prior  to  the 
Code. 

Assuming  that,  in  a  pure  action  of  tort,  as  before  under- 
stood, no  counter-claim  for  a  tort  is  permissible,  we  do  not  yet 
obtain  a  rule  which  would  clearly  exclude  a  claim  to  or  upon 
a  piece-  of  property  or  chose  in  action,  by  contract  express 
or  implied,  when  the  plaintiff's  demand  is  to  recover  that 
property  or  its  value.  And,  as  I  have  before  endeavored  to 
show,  every  essential  element,  either  in  relation  to  the  transac- 
tion or  subject-matter,  required  by  the  Code,  is  in  this  case 
found  to  exist 

I  think  the  counter-claim  is  properly  set  up  within  the  Code, 
and  the  motion  must  be  denied.    Order  accordingly. 

II.  November,  185&  Appeal  from  order  overruling  demurrer 
to  counter-claim. 

It  being  afterwards  considered  that  a  demurrer  was  the  proper 
form  of  raising  the  objection  to  the  counter-claim  in  question 
instead  of  a  motion,  by  arrangement  between  counsel,  made  with 
a  view  to  bringing  the  question  before  the  court  at  general  term, 
a  demurrer  was  drawn  up  and  interposed  by  the  plaintiff  and  an 
order  overruling  it  thereupon  entered  at  the  special  term. 

The  demurrer  was  in  the  following  form  ; 

The  plaintiff  above  named  demurs  to  so  much  of  the  answer 
of  the  defendants  herein,  containing  new  matter,  as  purports  to 
be  a  counter-claim,  and  which  is  set  forth  at  folio  eleven,  as  a 
fifth  separate  defence  to  the  cause  of  action  set  forth  in  the 
complaint,  and  specifies  the  following  grounds  of  demurrer : 

1.  Said  new  mattter  iQ  said  answer  does  not  contain  facts  suf- 
ficient to  constitute  a  ground  of  defence  to  the  cause  of  action 
set  forth  in  the  complaint. 

2.  That  the  said  new  matter  does  not  constitute  a  counter- 
claim. 

3.  That  it  does  not  appear,  on  the  face  of  the  pleading  herein, 
that  said  new  matter  states  ikcts  which  constitute  any  ground  of 
defence,  or  any  counter-claim. 

4.  That  it  does  not  appear,  on  the  face  of  the»answer  herein, 
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that  said  new  matter  contains  facte  which  constitute  a  counter- 
claim or  defence. 

5.  That  it  doea  not  appear  on  the  face  of  said  alleged  counter* 
claim,  that  it  states  facte  sufficient  to  constitute  a  counter-claim 
or  defence. 

From  the  order  entered,  overruling  this  demurrer,  the  plain- 
tiffs now  appealed. 

William  Stanley,  for  the  appellants. — I.  A  counter-claim  can 
only  be  set  up  as  a  defence  to  the  plaintifiV  action.  The  matter 
here  set  up  as  a  counter-claim  presupposes  that  the  plaintiff  has 
no  cause  of  action.  If  the  plaintiff's  action  is  sustained,  the 
counter-claim  falls  to  the  ground.  It  is  only  in  the  event  of  the 
plaintiff's  action  being  defeated  on  other  grounds,  that  the 
counter-claim  can  be  made  available.  This  is  not  admissible  :  a 
counterclaim  can  only  be  set  up  as  a  defence;  it  presupposes 
that  in  the  absence  of  the  counter-claim  the  plaintiff  would  re- 
cover. Such  is  undoubtedly  the  rule  in  respect  to  set-off.  Thus, 
in  Tomlin's  Law  Dictionary,  a  set-off  is  defined  to  be  "  a  mode 
of  defence  whereby  the  defendant  acknowledges  the  justice  of 
the  plaintiff's  demand  on  the  one  hand,  but  on  the  other  hand 
sets  up  a  demand  of  his  own  to  counterbalance  it,  either  in  the 
whole  or  in  part."  In  Burrill's  Law  Dictionary  it  is  defined 
thus :  "  A  counter-claim  or  demand,  a  cross  demand';  a  demand 
set  up  against  another  demand  for  the  purpose  of  reducing  its 
amount,  or  of  extinguishing  it  altogether.  A  mode  of  defence 
to  a  civil  action,  being  a  species  of  plea  in  bar,  by  which  a  de- 
fendant alleges  a  reciprocal  debt  due  to  him  from  the  plaintiff, 
and  claims  to  have  it  allowed  by  way  of  discharge  from  the  ac- 
tion, whether  wholly  or  in  part,  as  the  case  may  be."  So  in 
fiyles  on  Bills  (7th  ed.),  816,  it  is  said:  "  Compeneatio,  in  the 
Koman  law,  corresponds  with  set-off  in  the  English  law ;  but 
the  provisions  in  the  civil  law,  for  setting  one  demand  against 
another,  are  more  liberal  and  extensive  than  in  ours  (compen- 
satio  is  defined  by  the  civilians,  debiti  et  crediti  inter  se  contri- 
bute) :  set-off  signifies  the  subtraction  or  taking  away  of  one  de- 
mand from  another  opposite  or  cross  demand,  so  as  to  extinguish 
the  smaller  demand,  and  reduce  the  greater  by  the  amount  of 
the  less ;  or  if  the  opposite  demands  are  equal,  to  extinguish 
both.    It  was  also  formerly  sometimes  called  stoppage — because 
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the  amount  sought  to  set-off  was  stopped,  or  deducted  from  the 
cross  demand."  The  same  is  true  also  of  recoupment  Thus, 
in  Nichols  a.  Dusenbury  (2  Comet.,  286),  Bronson,  J.,  in  defin- 
ing recoupment,  says :  "  It  is  in  the  nature  of  a  cross-action. 
The  right  of  the  plaintiff  to  sue  is  admitted,  but  the  defendant 
says  he  has  been  injured  by  the  breach  of  another  branch  of 
the  same  contract,  on  which  the  action  is  founded,  and  claims 
to  stop,  cut  off,  or  keep  back  so  much  of  the  plaintiff's  damages 
as  will  satisfy  the  damages  which  have  been  sustained  by  the 
defendant"  .So  in  Yassear  a.  Livingston  (3  JBjsrn.,  257),  Mar- 
vin, J.,  says:  "Recoupment  always  implies  that  the  plaintiff 
had  a  cause  of  action,  but  the  defendant  alleges  that  he  too  has 
a  cause  of  action,  growing  out  of  a  .breach  of  some  other  part 
of  the  contract  upon  which  the  action  is  founded,  or  for  some 
other  cause  connected  with  the  contract,  and  it  is  in  the  nature 
of  a  cross-action."  The  counter-claim  under  the  Code  does  not 
differ  in  this  respect  from  setoff  and  recoupmeht  The  term  it- 
self signifies  a  claim  in  opposition  to  the  claim  of  the  plaintiff 
It  can  have  no  other  intelligible  meaning.  In  Silliman  a.  Eddy 
(8  Sow.  Pr.  JR.,  123),  Crippen,  J.,  said :  "The  compound  coun- 
ter-claim, as  used  in,  the  Code,  must  be  regarded,  and  in  my 
judgment,  construed  to  mean  an  opposition  claim  or  demand  of 
something  due — a  demand  of  something  which  of  right  belongs 
to  the  defendant  in  opposition  to  the  right  of  the  plaintiff."  In 
Davison  a.  Remington  (12  How.  Pr.  JR.,  812),  Harris,  J.,  says: 
"  When  a  defendant  sets  up  a  counter-claim  in  pleading,  he 
assumes  that  the  plaintiff  has  a  cause  of  action  against  him, 
and  proposes  to  meet  it  by  establishing  another  cause  of  action 
against  the  plaintiff."  In  Cage  a.  Angel  (8  How.  Pr.  JR.,  836), 
W.  F.  Allen,  J.,  said :  "  The  term  counter-claim  is  eyafficiently 
comprehensive  to  embrace  any  claim,  or  demand  of  any  right,  or 
of  any  amount  due  or  supposed  to  be  due,  adverse  or  in  opposir 
tion  to  the  claim  or  demand  of  the  plaintiff  All  claims  and 
demands  of  the  defendant  against  the  plaintiff  in  an  action, 
which,  if  allowed,  will  reduce  or  overrun  the  plaintiff's  claim, 
may  be  said  to  be  counter-claims,  that  is,  adverse  to  thai  qftke 
plaintiff"  There  is  nothing  in  section  150  of  the  Code  op 
posed  to  this  view.  The  first  subdivision  embraces  recoupment, 
and  nothing  else.  This  will  become  very  evident  upon  com- 
paring this  provision  with  the  case  of  Batterman  a.  Pierce 
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(3  Bill,  171).  The  second  subdivision  embraces  set-off,  and  ex- 
tends the  principle  of  set-off  to  all  causes  of  action  arising  on 
contract,  whether  liquidated  or  not.  This,  it  is  submitted,  is  the 
only  change  introduced  by  the  section  in  question. 

This  view  is  fully  sustained  by  Marvin,  J.,  in  Yassear  a.  Liv- 
ingston (3  Kern.,  256,  257).  The  learned  judge,  after  showing 
that  the  matter  set  up  as  a  counter-claim  did  not  constitute  a 
case  of  set-off  or  recoupment  in  any  form,  says  (p.  257),  "The 
counter-claim  of  the  Code  is  undoubtedly  broader  and  more 
comprehensive  than  set-off  and  recoupment  It  authorizes  a  re- 
sort by  the  defendant  to  causes  of  action  by  way  of  defence, 
other  than  set-off  or  recoupment."  What  other  causes  of  action  ? 
The  learned  judge  immediately  explains :  "  By  the  second  sub- 
division of  section  150,  in  an  action  arising  on  contract,  the  de- 
fendant may  avail  himself,  by  way  of  defence,  of  any  other 
cause  of  action  arising  also  on  contract,  and  existing  at  the  com- 
mencement of  the  action."  So  in  Drake  a.  Cockroft  (1  Abbotts' 
Pr.  J?.,  203 ;  S.  C,  10  Haw.  Pr.  B.,  382),  Woodruff,  J.,  com- 
menting upon  the  first  subdivision,  said :  "  The  provisions  of  the 
Code  above  referred  to  were  designed  to  affirm  the  right  of  a 
defendant  to  recover  his  damages  in  those  cases  in  which  a  re- 
coupment was  proper  before  the  Code  was  enacted.  If  the  Code 
extends  the  right  to  any  other  cases  not  within  the  law  of  set-off 
(which  I  doubt),  they  are  not  such  as  are  exhibited  by  the  an- 
swer now  in  question." 

Section  274  of  the  Code  claims  nothing  inconsistent  with  the 
above  view.  The  second  subdivision  of  that  section  enables  the 
court  to  give  the  defendant  judgment  for  a  balance,  when  his 
counter-claim  exceeds  the  claim  of  the  plaintiff.  (Woodruff,  J., 
in  Ogden  a.  Coddington  2  K  D.  Smith's  0.  P.  JR.,  325,  326.) 
This  gives  sufficient  scope  to  the  provision,  so  far  as  counter- 
claims are  concerned.  Section  274  does  not  purport  to  deter- 
mine what  a  defendant  may  set  up  in  his  answer ;  it  merely 
enables  the  court  to  give  judgment  upon  what  shall  be  properly 
setup. 

The  doctrine  of  cross-bills  has  no  application  to  actions  at 
common  law.  They  are  applicable  solely  to  the  complicated 
transactions  which  form  the  subjects  of  suits  in  equity.  By 
section  150  of  the  Code,  a  counter-claim  must  refer  to  the  cause 
of  action  which  it  is  "  intended  to  answer." 
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II.  Section  150  of  the  Code  does  not  authorize  a  counter-claim 
to  be  set  up  in  an  action  of  tort 

The  second  subdivision  clearly  does  not;  nor  does  the  first, 
upon  any  correct  construction.  The  latter  only  embraces  cases 
of  recoupment,  and  is  undoubtedly  confined  to  actions  of  contract 
The  word  "  transaction1'  is  used  merely  for  the  purpose  of  em- 
bracing "  the  whole  of  a  contract  and  its  accessories,  whether 
existing  in  one  or  mora  writings,  or  having  mutual  or  indepen- 
dent stipulations."  (2  Sandf.,  136.)  It  does  not  embrace  a 
tort.  Assuming,  however,  that  it  may,  the  only  "  transaction" 
set  forth  in  the  complaint,  as  the  foundation  of  the  plaintiff's 
claim  in  an  action  of  tort,  is  the  tort  itself.  Nothing  else  can 
possibly  have  any  thing  to  do  with  the  case.  Thus  in  the 
present  case,  the  sole  foundation  of  the  plaintiff's  claim  is  the 
conversion  by  the  defendant  of  the  plaintiff's  property.  If  the 
complaint  contains  any  thing  more,  it  is  irrelevant — a  mere  mat- 
ter of  evidence.  How  then  is  it  possible  for  a  cause  of  action 
in  favor  of  a  defendant  to  arise  out  of  a  pure  simple  tort, com- 
mitted by  himself?  It  is  clearly  impossible.  Nor  do  the  words, 
44  or  connected  with  the  subject  of  the  action,"  at  all  help  the 
matter.  The  "  subject"  of  an  action  must  mean  the  same  as  the 
44  foundation"  of  an  action.  In  the  present  case,  the  "  subject35 
of  the  action  is  the  conversion.  The  words  "  subject  of  the 
action"  should  be  construed,  not  as  relating  to  the  thing  itself, 
about  which  the  controversy  has  arisen,  but  as  referring  rather 
to  the  origin  and  ground  of  the  plaintiff's  right  to  recover. 
{Van  SantvoorcPs  JPl.y  2d  ed.,  65.)  How  is  it  possible  for  a 
cause  of  action  in  defendant's  favor  to  be  u  necessarily  connected 
with — that  is,  growing  out  of,  or  the  direct  result  of — u  a  tort 
committed  by  himself?  It  is  impossible  for  any  other  caase  of 
action  to  have  any  legal  connection  with  a  tort  Therefore  the 
words, 4  or  connected  with  the  subject  of  the 'action,'  do  not  add 
any  thing  material  to  what  goes  before." 

Here  the  counter-claim  presupposes  that  the  defendant  has 
not  committed  any  tort  Then  the  plaintiff's  action  has  no  sub* 
ject  (And  see  Haskins  a.  Stearns,  3  Abbotts'  Pr.  i?.,  1M ; 
Diddell  a.  Diddeli,  lb,  167.) 

III.  Assuming  that  there  may  be  cases  in  which  a  counter- 
claim may  be  set  up  in  an  action  of  tort,  the  present  is  not  one 
of  them.    The  plaintiff  has  brought  an  action  of  trover  to  re* 
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cover  bills  of  exchange.  Thfc  defendants  set  up  a  right  to  re- 
cover on  the  earae  bills  against  the  plaintiff  as  indoraer.  This 
claim  has  nothing  whatever  to  do  with  the  plaintiff's  cause  of 
action.  It  is  wholly  immaterial  whether  the  plaintiff  ever  in- 
dorsed the  bills  or  not ;  or  if  he  did,  whether  he  is  liable  on  his 
indorsement.  This  right  to  recover  against  the  defendants  is 
wholly  independent  of  any  such  consideration. 

IV.  It  does  not  appear,  by  the  answer,  that  the  bills  or  notes 
on  which  the  defendant  bases  his  counter-claim,  are  the  ones 
Teferred  to  in  the  complaint 

Clarence  A.  Seward,  for  the  respondents. — I.  The  Code 
(§  153)  allows  bat  one  ground  of  demurrer  to  new  matter  in  an 
answer,  viz.,  "  where  upon  its  face  it  does  not  constitute  a  coun- 
ter-claim or  defence."  If,  therefore,  the  new  matter  set  up  here 
constitutes  either  a  defence  or  a  counter-claim,  the  demurrer 
must  be  overruled. 

•  II.  The  new  matter  set  up  could  not  have  been  proved  if  not 
pleaded.  (The  New  York  Central  Insurance  Company  a.  The 
National  Protection  Insurance  Company,  80  Barb.,  473;  YeJsey 
a.  Western,  2  Comet.,  506 ;  Field  a.  The  Mayor,  &cf,  2  Sdd., 
179.)  It  is  pleaded  as  a  defence,  and  section  149  of  the  Code 
allows  it  to  be  so  pleaded.  The  legal  title  of  the  defendants  is 
a  defence  to  the  trover,  and  if  the  facts  pleaded  show  legal 
title,  they  show  a  defence,  and  the  demurrer  must  be  over- 
ruled. 

IDL  If  the  evidence  necessary  to  prove  this  new  matter  is 
admissible  under  the  general  issue,  or  under  any  other  defence 
contained  in  the  answer,  the  defendants  have  mistaken  their 
remedy.  They  should  have  moved  to  strike  out  under  section 
160.  The  only  question  the  court  can  now  decide  is,  Does  this 
new  matter  constitute  a  defence! 

IV.  The  transaction  set  forth  in  the  complaint,  and  the  sub- 
ject of  the  action,  is  these  acceptances.  Obviously  the  counter- 
claim is  connected  with  the  transaction,  and  the  subject  of  the 
action.  Inasmuch  as  the  counter-claim  is  based  upon  the  ac- 
ceptances, without  which  there  would  be  no  transaction,  and  no 
subject  of  action,  it  is  necessarily  connected  with  the  subject  of 
the  action,  and  is  properly  interposed.  It  is  based  on  the  aver- 
ment in  the  complaint  of  the  indorsement  of  the  acceptance, 
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without  which  indorsement  the  plaintiffs  could  not  make  title 
to  the  acceptance.  (See  the  cases  on  the  subject  of  counter- 
claim, cited  by  the  court  below.) 

Br  the  Coubt.* — Woodbuff,  J. — The  plaintiffs  herein,  by 
their  complaint,  alleged  the  drawing  of  sundry  bills  of  ex- 
change, in  the  State  of  Ohio,  by  various  drawers :  the  discount- 
ing of  such  bills  by  the  plaintiffs  in  regular  course  of  business, 
whereby  they  became  the  lawful  holders  and  owners  thereof:  the 
indorsement  of  the  said  bills  by  them  to  the  Ohio  life  and  Trust 
Companyfor  collection,  and  the  transmission  thereof  to  the  said 
company  at  New  York  for  that  purpose  only  :  the  transfer  and 
delivery  of  the  bills  to  the  defendants  in  this  suit  by  the  said 
company,  unlawfully,  without  authority,  and  in  violation  of  its 
duty ;  and  as  collateral  security  for  a  precedent  usurious  in- 
debtedness, owing  by  the  company  to  the  defendants :  that  the 
Trust  Company  had  no  authority  to  transfer  the  bills :  that  the 
defendants  took  them,  chargeable  with  knowledge  that  the  same 
were  the  property  of  the  plaintiffs,  and  that  the  Trust  Company 
had  no  authority  so  to  transfer  or  deliver  the  same :  the  reten- 
tion of  the  bills  by  the  defendants  :  a  demand  of  the  same  from 
the  defendants  by  the  plaintiffs,  and  a  refusal  to  deliver  them. 
And  the  plaintiffs  thereupon  demand  judgment  for  the  value 
of  the  bills,  with  interest  from  the  maturity  thereof  respect- 
ively. 

That  portion  of  the  defendant's  answer  which  is  demurred  to, 
and  which  is  stated  fifthly  as  a  "  separate  defence,"  sets  forth 
with  greater  particularity  the  drawing  of  the  bills ;  the  terms 
thereof,  and  their  delivery  to  the  plaintiff;  the  indorsement 
and  delivery  thereof  by  the  plaintiffs  to  the  Ohio  Life  Insurance 
and  Trust  Company ;  and  the  indorsement  and  delivery  thereof 
by  that  company,  for  value,  to  the  defendants,  averring  that  the 
defendants  then  became,  and  now  are,  the  legal  owners  and 
holders  thereof. 

The  answer  then  avers  a  demand  of  payment — refusal,  pro- 
test, and  notice  to  the  plaintiffs  as  indoreere — and  claims,  there- 
upon, to  have  judgment  against  the  plaintiffs  for  the  amount 
thereof. 


*  Present*  Boswokth,  Oh,  J,  Hoffman,  Slouon,  and  Woodruff,  JJ. 
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The  plaintiff's  demurrer  assigns  for  cause,  that  this  part  of  the 
answer  does  not  state  facts  sufficient  to  constitute  either  a  de- 
fence or  a  counter-claim. 

If  we  are  to  consider  this  fifth  and  separate  defence  as  it  is 
pleaded,  viz.,  a  separate  defence  to  the  action,  and  judge  of  its 
sufficiency  as  an  answer  to  the  complaint,  it  is  material  to  notice 
that  it  tfoes  not  contain  any  denial  that  the  transfer  by  the  Ohio 
Life  an8  Trust  Company  to  the  defendants  was  without  authority ; 
that  the  bills  were  held  by  that  company  for  collection  only ; 
that  the  transfer  was  in  violation  of  the  duty  of  that  company 
to  the  plaintiffs;  that  the  defendants  took  them  chargeable  with 
knowledge  that  the  same  were  the  property  of  the  plaintiffs,  and 
that  the  company  had  no  authority  so  to  transfer  them ;  and, 
especially,  that  the  bills  were  transferred  to  the  defendants  by 
the  company  as  a  collateral  security  for  a  precedent  usurious  in- 
debtedness. 

It  is  quite  obvious  that  if  these  bills  were  transferred  to  the 
defendants  in  fraud  of  the  rights  of  the  true  owners  (the  plain- 
tiffs), and  only  to  secure  an  antecedent  debt,  the  defendants  are 
not  entitled  to  retain  them  as  against  the  plaintiffs ;  nor  can  they 
make  a  title  so  acquired  the  foundation  of  any  claim  to  recover 
the  amount  thereof  from  the  plaintiffs  under  the  indorsement 
by  the  latter. 

And  it  is  equally  clear  that  if  the  bills  were  so  transferred  ia 
fraud  of  the  plaintiff's  rights,  but  to  secure  to  the  defendants  a 
usurious  demand  claimed  by  them  of  the  Trust  Company,  the 
defendants  have  no  title  to  retain  them  from  the  plaintiffs  nor 
found  a  counter-claim  thereon. 

And  so,  if  the  averment  that  they  took  them  chargeable  with 
knowledge  that  the  same  were  the  property  of  the  plaintiffs,  and 
that  the  Trust  Company  had  no  authority  to  transfer  them,  may 
be  regarded  as  a  statement  of  a  fact,  then  their  title  to  retain  the 
bills,  and  their  title  to  set  them  up  as  a  counter-claim,  equally  faiL 

The  answer  in  this  case  contains,  it  is  true,  a  denial  of  the  al- 
legations of  the  said  complaint,  and  each  and  every  of  the  said 
allegations.  This  is  the  "  first"  defence  set-up  in  the  answer. 
If  this  may  be  referred  to,  and  be  made  to  spell  out  the  fifth  de*- 
fence,  then  it  is  not  true  that  the  allegations  above  referred  to 
are  not  denied.  But  it  is  equally  tru^  that  if  in  determining 
the  sufficiency  of  the  fifth  defence  we  are  to  take  the  first  de- 

Vou  VII.— 25 


k. 


386  ABBOTTS'  PRACTICE  REPORTS. 

The  Xenia  Branch  Bank  a.  Lee. 

fence  to  be  true,  then  the  defendants  have  no  title,  for  the 
connter-claim  rests  upon  the  very  same  transfer  to  the  defendant 
which  the  complaint  alleges,  and  which  this  first  defence  de- 
nies ;  and  if  no  such  transfers  were  made,  or  if  no  such  bills 
were  drawn  as  the  complaint  alleges,  then,  whether  the  plain- 
tiffs have  any  title  to  recover  or  not,  it  is  clear  that  the  defen- 
dants have  no  connter-claim.  g 

This  palpable  conflict  of  allegations,  if  it  shows  nothing  else, 
illustrates  the  impropriety  and  inconsistency  of  attempting  to 
sustain  one  defence,  pleaded  separately,  by  incorporating  therein 
another  distinct  defence  containing  averments  partly  consistent 
and  partly  inconsistent  therewith,  and  which,  if  taken  to  be 
wholly  true,  would  destroy  the  defence  sought  to  be  aided. 

Other  considerations,  however,  which  seem  to  lis  to  be  quite 
conclusive,  forbid  the  attempt  thus  to  bolster  up  a  defence  sepa- 
rately pleaded,  and  affirm  the  true  rule  to  be,  that  each  defence 
so  separately  pleaded  must  be  in  itself  complete,  and  must  con- 
tain all  that  is  necessary  to  answer  the  whole  cause  of  action,  or 
to  answer  that  part  thereof  which  it  purports  to  answer. 

Section  150  of  the  Code  permits  a  defendant  to  set  forth  by 
answer  as  many  defences  and  counter-claims  as  he  may  have, 
whether  legal  or  equitable,  or  both.  They  must  each  be  sepa- 
rately stated,  and  refer  to  the  causes  of  action  which  they  are 
intended  to  answer  in  such  manner  that  they  may  be  intelligibly 
distinguished. 

This  language  of  itself  imports,  that  when  more  than  one  de- 
fence or  counter-claim  is  interposed,  each  must  be  a  sufficient 
defence  or  counter-claim  to  answer  that  cause  of  action  to  which 
it  is  addressed;  or  where  the  cause  of  action  can  be  divided,  then 
to  answer  a  part  thereof.  The  provision  in  this  respect  is  even 
more  explicit  and  guarded  than  the  similar  language  in  the  Re- 
vised Statutes,  which  permitted  "  the  defendant  in  any  action  to 
plead  as  many  several  matters  as  he  shall  think  necessary  for 
his  defence."    (2  S&o.  Stats.,  352,  §  9,  27.) 

The  requirement  to  state  them  separately  imports  that  these 
separate  statements  are  not  to  be  parts  of  a  defence.  Unless 
they  are  legally  complete  and  sufficient,  they  are  not  defences; 
and  if  it  is  necessary  to  their  completeness  to  refer  to  and  include 
part  of  what  is  alleged  as.  another  distinct  defence,  then  they  are 
not  separately  stated. 
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This  is  made  still  more  clear  by  section  153,  which  permits 
the  plaintiff  to  "demur  to  one  or  more  of  such  defences*  or 
counter-claims,  and  reply  to  the  residue  of  the  counter-claims." 
The  reason  for  requiring  a  separate  statement  of  each  defence  or 
counter-claim  here  becomes  apparent  It  is  not  merely  that  the 
pleading  may  be  thereby  presented  in  an  orderly  form  and  be 
more  intelligible,  bnt  that  the  plaintiff  may  address  his  de- 
murrer specifically  to  any  one  of  the  separate  statements  set  up 
as  such  defence  or  counter-claim,  and  allege  its  insufficiency. 

It  is  unnecessary  to  do  more  than  refer  to  the  familiar  rule 
nnder  our  former  system,  that  required  each  plea  to  be  complete 
m  itself,  and  to  constitute  a  complete  defence  to  the  allegations 
to  which  it  was  addressed.  (2  Chitty^  Pln  511 ;  Narius  a.  Kee- 
len,  2  Johns.  J?.,  63 ;  Spencer  a.  Southwick,  18  /&.,  593 ;  Hallett 
a.  Holmes,  18  /J.,  28  ;  Van  Ness  a.  Hamilton,  19  /&.,  349.) 

The  same  reason  now  exists,  and  there  is  nothing  in  the  lan- 
guage of  the  Code  indicating  that  the  rule  is  now  relaxed ;  but, 
as  already  intimated,  the  contrary  is  plainly  involved  in  the 
provisions  of  the  Code  itself.  * 

How  far  it  may  be  competent  for  a  defendant,  for  the  purpose 
of  avoiding  repetition,  to  aver,  once  for  all,  certain  facts  alike 
applicable  to  each  of  several  defences  or  counter-claims,  and, 
having  averred  them  either  in  one  of  his  distinct  and  separate 
statements  of  a  defence,  &c,  or,  by  way  of  introduction  to  all, 
to  refer  thereafter,  in  his  subsequent  separate  statements,  intel- 
ligibly and  distinctly  to  them,  so  as  by  reference  to  clearly  in- 
clude them  in  each,  it  is  unnecessary  to  consider.  No  such 
attempt  is  made  in  the  present  case. 

These  views  inevitably  lead  to  the  conclusion  that  the  fifth 
"  separate  defence"  here  demurred  to  is  insufficient.  It  con- 
tains no  denials  of  the  allegations  in  the  complaint  above  enu- 
merated, nor  any 'averments  inconsistent  therewith.  These  alle- 
gations must,  therefore,  for  the  purposes  of  this  demurrer,  be 
taken  as  admitted. 

We  are  not  unmindful  of  the  circumstance  that  the  arguments 
addressed  to  us,  in  support  of  the  demurrer  upon  this  appeal, 
did  not  embrace  the  objections  to  the  answer  which  have  thus 
far  been  considered ;  and  the  suggestion  may  naturally  arise. , 
that  the  court  are  not  called  upon  to  seek  out  defects  in  the 
answer  to  which  counsel  have  not  called  their  attention.    This 
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may  sometimes  be  so  where  the  objections  relate  to  matters 
which  are  formal  merely,  or  which  would  be  cured  by  a  trial 
and  verdict  upon  the  very  right  of  the  matter.  But  we  are  not 
willing  in  this  case  to  enter  a  deliberate  judgment,  which  on 
the  record  pronounces  this  defence  a  sufficient  defence,  when 
we  are  clear  that  it  is  wholly  defective  and  insufficient  Indeed, 
it  is  very  far  from  clear  that,  by  so  doing,  we  should  not  injure 
the  very  party  in  whose  favor  we  should  so  pronounce  judg- 
ment ;  for  should  that  judgment  become  the  subject  of  review 
in  the  court  of  last  resort,  it  must,  we  think,  be  pronounced 
erroneous,  and  be  reversed.  And  we  do  not  see  how  that  court 
could  be  informed  what  arguments  were  urged  here,  or  that  we 
did  not  decide  on  all  grounds  that  the  defence  was  sufficiently 
pleaded. 

The  reasons  given  are  therefore  decisive  of  the  present  appeal, 
and  we  might  dismiss  the  subject  without  disposing  of  the  ques- 
tion actually  argued.  Bat  the  parties  have  come  to  the  discus- 
sion of  this  appeal  for  the  purpose  of  testing  the  defendants' 
right  to  set  up  the  matters  contained  in  this  answer  as  a  counter- 
claim. There  is  little  doubt  that  the  defendants  will  amend 
their  answer,  by  inserting  in  the  fifth  defence  the  matters  of 
denial  which  are  already  contained  in  other  parts  of  the  answer, 
and  which,  if  inserted  in  the  fifth  defence,  would  relieve  it  from 
the  objections  which  have  been  noticed.  And  if  we  refrain 
from  the  expression  of  an  opinion  upon  the  main  question,  we 
probably  only  put  the  parties  to  the  expense  and  delay  of 
coming  here  again  upon  a  fresh  demurrer  and  new  appeal,  to 
argue  again  the  very  question  already  fully  and  ably  argued  on 
this  occasion.  Under  these  circumstances,  we  think  they  are 
now  entitled  to  our  views  upon  that  question. 

Indeed,  if  we  have  considered  that  question,  and  are  of 
opinion  that  such  a  counter-claim  is  not  to  be  allowed,  it  may 
be  pertinently  asked,  why  should  the  court  consider  at  all  the 
defects  in  the  answer  which  have  above  been  pointed  out? 

The  great  question  in  controversy  then  is — In  an  action  in  the 
nature  of  trover  by  a  plaintiff  who  has  indorsed  notes  or  bills 
of  exchange,  brought  to  recover  the  value  thereof  from  a  de- 
fendant in  whose  possession  they  are,  and  who  claims  title 
thereto  through  the  plaintiff's  indorsement,  can  the  defendant 
set  up  title  in  himself,  demand  of  payment,  protest,  and  notice, 
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and  ask,  by  way  of  counter-claim,  a  judgment  against  the 
plaintiff  as  indorser  ? 

By  section  150,  subdivision  1, 2,  of  the  Code,  the  counter-claim 
which  the  defendant  may  set  up  in  his  answer  may  be,  1st,  "  A 
cause  of  action  arising  out  of  the  contract  or  transaction  set 
forth,  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim, 
or  connected  with  the  subject  of  the  action  ;"  and,  2d,  u  In  an 
action  arising  on  contract^  any  other  cause  of  action  arising  also 
on  contract,  and  existing  at  the  commencement  of  the  action." 

This  division  of  the  section  shows  that  there  may  be  a  counter- 
claim when  the  action  itself  does  not  arise  on  contract :  for  the 
second  clause  is  expressly  confined  to  actions  arising  upon  con- 
tract, and  allows  counter-claims,  in  such  cases,  of  any  other  cause 
of  action  also  arising  on  contract ;  and  this  may  embrace  proba- 
bly all  cases  heretofore  denominated  "  set-off,"  legal  or  equita- 
ble— and  any  other  legal  or  equitable  demand,  liquidated  or 
unliquidated,  whether  within  the  proper  definition  of  set-off  or 
not,  if  it  arise  on  contract.    (Gleason  a.  Moer,  2  Duer,  642.) 

The  first  subdivision  would  therefore  be  unmeaning  as  a 
separate  definition,  if  it  neither  contemplated  cases  in  which 
the  action  was  not  brought  on  the  contract  itself  in  the  sense  iu 
which  these  words  are  ordinarily  used,  nor  counter-claims  which 
did  not  themselves  arise  on  contract. 

This  first  subdivision  by  its  terms  assumes  that  the  plaintiff's 
complaint  may  set  forth,  as  the  foundation  of  the  action,  a 
".  contract"  or  a  u  transaction." 

The  Legislature,  in  using  both  words,  must  be  assumed  to 
have  designed  that  each  should  have  a  meaning ;  and,  in  our 
judgment,  their  construction  should  be  according  to  the  natural 
and  ordinary  signification  of  the  terms. 

In  this  sense  every  contract  may  be  said  to  be  a  transaction ; 
but  every  transaction  is  not  a  contract. 

Again:  the  second  subdivision  having  provided  for  all  counter- 
claims arising  on  contract — in  all  actions  arising  on  contract — 
no  cases  can  be  supposed  to  which  the  first  subdivision  can  be 
applied,  unless  it  be  one  of  three  classes,  viz. : 

1st.  In  actions  in  which  a  contract  is  stated  as  the  foundation 
of  the  plaintiff's  claim — counter-claims  which  arise  out  of  the 
same  contract ;  or, 

2d.  In  actions  in  which  some  transaction,  not  being  a  con- 
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tract,  is  set  forth  as  the  foundation  of  the  plaintiff's  claim- 
counter-claims  which  arise  out  of  the  same  transaction ;  or, 

3d.  In  actions  in  which  either  a  contract,  or  a  transaction 
which  is  not  a  contract,  is  set  forth  as  the  foundation  of  the 
plaintiff's  claim — counter-claims  which  neither  arise  out  of  the 
same  contract,  nor  out  of  the  same  transaction,  but  which  are 
connected  with  the  subject  of  the  action. 

Whether  this  analysis  of  the  first  subdivision  makes  its 
import  more  clear,  or  will  aid  it  in  its  application  to  particular 
cases,  we  will  not  affirm ;  but  we  think  it  is  plainly  a  true  distri- 
bution of  the  language  of  the  section,  and  a  necessary  reading 
of  the  subdivision,  if  all  its  terms  are  to  have  any  meaning. 

What,  then,  is  meant  by  the  clause  which,  "  in  actions  in 
which  a  contract  is  set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiff's  claim,  permits  the  defendant  to  counter-claim  a 
cause  of  action  arising  out  of  the  same  contract  ?" 

At  the  first  view,  this  would  seem  to  provide  for  a  case  also 
covered  by  the  second  subdivision.  But  a  moment's  reflection 
suggests  that  we  had,  when  the  Code  was  enacted,  been  familiar 
with  a  class  of  actions  in  which,  though  a  contract  was  the  sub- 
stantial foundation  of  the  plaintiff's  claim,  the  action  was  not 
brought  on  the  contract,  but  on  the  duty  which  the  law  created. 
Actions  which  formerly  were  called  ex  delicto  quasi  ex  con- 
tractu, were  of  this  class ;  e.  g.,  actions  on  the  case  against 
common  carriers,  or  against  innkeepers,  in  which  the  plaintiff 
might  declare  on  the  contract  in  the  form  of  assumpsit,  or  on 
the  duty  in  the  form  of  case  ex  delicto. 

And  other  actions  on  the  case  may  perhaps  furnish  examples 
that  would  illustrate  what  is  meant  by  the  clause  above  recited ; 
e.  g.,  an  action  on  the  case  for  a  false  warranty — a  form  of 
action  formerly  used — instead  of  declaring  on  the  warranty  as 
a  contract. 

In  these  and  similar  cases,  it  may  not  be  altogether  inaccu- 
rate to  say  that  a  contract  may  be  the  foundation  of  the  plain- 
tiff's claim,  although  the  action  does  not  arise  on  the  contract 

And  in  all  such  cases,  a  counter-claim,  whether  it  be  a  cause 
of  action,  legal  or  equitable,  arising  out  of  the  dame  contract, 
may  be  set  up  by  the  defendant. 

But  secondly,  the  subdivision  authorizes,  in  actions  in  which 
a  transaction,  not  being  a  contract,  is  set  forth  as  the  foundation 
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of  the  plaintiffs  claim,  counter-claims  which  arise  out  of  the 
same  transaction. 

This,  we  think,  includes  the  case  before  us.  What  other  legal 
or  equitable  counter-claims  it  also  includes,  it  is  unnecessary 
now  to  inquire. 

The  "  transaction"  here  in  question  may  either  include  the 
history  of  the  bills  of  exchange  in  question,  so  far  as  the  title 
of  the  plaintiffs  or  defendants  depends  upon  that  history ;  or,  the 
"transaction"  may  perhaps  be  confined  to  the  manner  and  cir- 
cumstances of  the  transfer  to  the  defendants. 

In  the  first  view  of  the  meaning  of  that  word,  "  the  transac- 
tion set  forth  in  this  complaint  as  the  foundation  of  the  plaintiff's 
claim"  consists  of  those  facts  which  are  alleged  as  showing  the 
plaintiffs'  title  to  the  bills,  their  delivery  by  the  plaintiffs  for 
a  special  purpose  to  the  Trust  Company,  the  transfer  by  the 
Trust  Company  to  the  defendants,  and  their  assertion  of  right 
to  detain,  or  their  actual  detention  thereof. 

All  these  concur  to  establish  the  defendants'  counter-claim, 
and  are  an  essential  part  thereof.  In  a  just  sense,  the  counter- 
claim arises  out  of  them. 

The  difference  between  the  parties  consists  not  in  a  denial  by 
the  defendants  that  the  transaction  relied  upon  by  the  plaintiffs 
took  place,  but  both  admit,  and  in  fact  assert,  that  it  occurred. 
One  of  the  parties  connects  with  it  certain  particulars,  which,  if 
established,  establish  the  plaintiffs'  right  to  recover  the  bills,  or 
their  value.  The  other  connects  with  the  transaction  certain 
other  particulars,  which,  if  established,  not  only  refute  the 
plaintiffs'  claim,  but  establish  the  defendants'  right  to  recover 
from  the  plaintiff  the  amount  of  the  bills. 

The  parties  differ  about  the  accessory  facts  only ;  and  when, 
upon  the  trial,  the  very  truth  of  the  matter  is  ascertained,  the 
actual  transaction  (which  the  plaintiffs  set  forth  as  the  founda- 
tion of  their  claim,  and  which  the  defendants  set  forth  as  that 
out  of  which  their  claim  arises)  will  be  developed,  and  one  or  the 
other  will  be  seen  to  be,  by  reason  of  that  transaction,  entitled. 

The  transaction  is,  then,  single  and  entire ;  and  it  is  either  a 
just  foundation  of  the  plaintiffe'  claim,  or  it  entitles  the  defend- 
ants to  what  they  claim  from  the  plaintiffs. 

The  particulars  about  which  the  parties  now  differ  modify  the 
legal  effect  which  the  leading  facts  will  have  upon  the  rights  of 
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the  parties,  and  point  the  transaction  favorably  to  the  one  or 
the  other.  Some  facts  enter  into  the  plaintiffs'  case  which,  of 
course,  do  not  enter  into  the  defendants9  case,  and  vice  vena. 
But,  from  the  nature  of  the  subject,  this  must  always  be  so. 
The  Legislature  were  not  so  absurd  as  to  mean  that  the  defend- 
ant might  counter-claim,  when  the  very  facts  alleged  by  him, 
with  all  their  particulars,  were  identical  with  those  alleged  by 
the  plaintiff.  For,  if  to  constitute  his  counter-claim  no  other 
facts  or  particulars  were  necessary  than  the  plaintiff  had  himself 
stated,  there  would  be  no  occasion  for  the  defendant*to  answer 
at  all.    He  should  go  to  trial  on  the  complaint  itself. 

If,  therefore,  the  transaction  set  forth  in  the  complaint  of  the 
plaintiff  as  the  foundation  of  the  plaintiffs'  claim  be  here  re- 
garded as  embracing  the  history  of  the  bills — their  drawing- 
transfer  to  the  plaintiffs — their  indorsement  to  the  Trust  Com- 
pany, and  the  transfer  by  the  latter  to  the  defendants — then  the 
defendants'  counter-claim  arises  out  of  the  same  transaction : 
each  party,  however,  insisting  npon  certain  accessory  facts  or 
particulars  which  make  the  transaction  create  a  right  in  the  one 
or  the  other,  as  the  case  may  be.  And  when  the  actual  trans- 
action finally  appears,  then  it  will  be  certain  that  this  same 
transaction  is  either  a  legal  foundation  for  the  plaintiffs'  claim, 
or  ont  of  it  arises  a  cause  of  action  in  favor  of  the  defendants 
against  the  plaintiffs. 

So,  if  the  transaction  set  forth  as  the  foundation  of  the  plain- 
tiffs' claim  be  regarded  as  more  narrow,  and  as  being  the  trans- 
fer of  the  bills  by  the  Trust  Company  to  the  defendants^  then, 
as  before,  the  defendants'  counter-claim  arises  out  of  the  same 
transaction — to  wit,  that  transfer.* 

°  The  following  comb  at  special  term,  in  the  Supreme  Court  and  New  York 
Common  Pleas,  illustrate  the  principles  discussed  by  the  court. 

Gottmer  a.  Baboock  (New  York  Common  PUas,  Special  Term,  1858)  was  an  action 
for  chattels.  The  answer  alleged  that  the  plaintiff  was  indebted  to  the  defendant 
for  services,  and  that  the  property  in  question  was  held  by  the  defendant  by  virtue 
of  a  lien  for  the  amount  of  such  indebtedness ;  and  the  defendants  claimed  judg- 
ment for  the  amount  due  him.    The  plaintiff  moved  to  strike  out  this  defence. 

Brady,  J. —The  answer  in  this  action  is,  substantially,  that  the  defendant  has 
a  lien  upon  the  property,  to  recover  which  the  action  is  brought,  for  services  as 
a  factor  or  attorney  at  law,  or  both.  The  action  is  one  of  those  denominated, 
under  the  system  which  prevailed  prior  to  the  Code,  as  an  action  of  tort;  in 
which  set-ofis  were  not  allowed,  and  are  not  now  allowed  by  the  Code.   (Patten 
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The  circumstance  that  the  defendant  has  to  superadd  an  alle- 
gation of  demand,  protest,  and  notice  to  the  plaintiffs  as  in- 
dorsees, does  not  alter  the  case.     This  added  fact  is  only  a  means 

a.  Richards,  22  Barb.,  143),  although  the  defendant  may  recoup  his  damages,  or 
set  up  a  counter-claim  on  a  cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action.    {Code,  §  150,  tubdv.  1.) 

The  defence  interposed,  though  good  as  a  lien,  and  therefore  a  justification  for 
withholding  the  things  claimed,  is  not  good  as  a  counter-claim  upon  which  the 
defendant  is  entitled  to  affirmative  relief.  His  remedy  is  to  foreclose  his  lien  in 
the  manner  provided  by  law.  That  portion  of  the  answer  objected  to,  therefore, 
will  not  be  stricken  out  because  it  is  good  as  a  defence ;  but  in  so  far  as  it  is  al- 
leged or  asserted  to  be  a  counter-claim,  it  must  be  disregarded.  If  the  lien  be 
established  the  plaintiff  must  fail,  and  judgment  be  rendered  against  him  on  the 
question  of  the  right  to  possession,  but  nothing  more.  The  moti£i  to  strike  out 
will,  for  the  reasons  assigned,  be  denied,  with  $5  costs  to  abide  the  event. 

RoBnraoN  a.  Flint  (Supreme  Court,  First  District,  Special  Term,  1868). — This  was  an 
action  for  damages,  for  false  representations  in  inducing  the  plaintiffs  to  enter  into 
a  contract,  and  for  a  breach  of  the  contract.  The  two  grounds  on  which  damages 
were  claimed  were  separately  stated  in  the  complaint  as  separate  causes  of  action. 
The  defendants  demurred  on  the  ground,  1.  That  the  first  statement  did  not  state 
facts  sufficient  to  constitute  a  good  clause  of  action ;  and,  2.  That  the  two  causes 
of  action  were  improperly  united. 

Mr,  HutUon,  for  the  plaintiffs. 

Foder  9e  Humpeon,  for  the  defendants. 

Ihg&aham,  J. — The  complaint  avers  sundry  contracts  made  by  different  persons 
for  furnishing  iron  to  the  Sacramento  Valley  Railroad  Company,  by  which  a  cer- 
tain quality  of  iron  was  to  be  furnished  at  a  certain  price.  The  plaintiffs  after- 
wards assumed  the  contract  from  the  company,  provided  it  could  be  carried  out 
as  originally  contemplated.  They  then  applied  to  the  defendants  to  ascertain  if 
the  iron  originally  purchased  by  the  company  was  still  on  hand  in  Boston,  and 
whether  the  defendants  would  carry  out  the  contract  as  originally  contemplated. 
It  then  avers  that  the  defendants,  intending  to  defraud  the  plaintiffs,  represented 
to  them  that  the  iron  was  still  on  hand,  kept  for  the  company,  and  that  they 
were  in  a  condition  to  carry  out  the  contract,  when  such  representations  were 
known  to  the  defendants  to  be  untrue ;  that  in  consequence  of  such  false  repre- 
sentations they  made  a  contract  with  the  defendants  to  deliver  the  said  iron ; 
that  the  defendants  delivered  other  iron  of  an  inferior  quality,  and  that  the 
plaintiff*  were  damaged  thereby. 

These  facts  show  a  cause  of  action  for  a  fraudulent  representation.  What  the 
damages  may  be,  or  whether  the  plaintiffs  claim  in  their  complaint  damages  such 
as  can  be  recovered  in  the  action,  is  not  a  question  to  arise  on  demurrer.  The 
demurrer  admits  all  the  facts,  and  the  only  question  is,  whether  a  good  cause  of 
action  is  made  out  by  them.  Of  this  there  can  be  no  doubt.  The  complaint 
fchows  a  false  representation,  known  to  be  false,  made  on  the  foundation  of  a  con- 
tract with  a  person  deceived  thereby,  and  damages  in  consequence  of  such  deoep- 
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of  showing  how  the  defendant's  cause  of  action  arises  out  of  the 
transaction  relied  upon,  and  is  made  complete  or  consummate. 
If  it  were  more  doubtful  than  it  seems  to  us  to  be,  that  the 

tiott.    I  know  no  other  requisite  to  make  out  a  sufficient  cause  of  action  for  a 
false  representation. 

The  second  cause  of  demurrer  is  the  improper  joinder  of  actions.  In  addition 
to  the  first  cause  for  the  tort,  the  complaint  contains  a  second  cause  of  action, 
founded  on  the  same  contract,  which,  after  referring  to  the  contract,  and  averring 
that  the  defendants  by  it  agreed  to  send  the  iron  to  San  Francisco,  states  that 
they  did  not  send  the  iron  before  mentioned,  but  delivered  iron  of  inferior  quality 
of  much  less  value,  and  that  they  sustained  great  damage  thereby. 

It  is  contended  that  this  claim  arises  on  the  contract,  and  that  the  other  being 
in  tort,  the  two  causes  are  improperly  joined  together. 

It  must  be  conceded  that  causes  of  action  arising  out  of  different  transactions 
must  be  of  onemf  the  classes  enumerated  in  section  167,  and  that  one  cause  for  con- 
tract and  one  for  tort  cannot  under  such  circumstances  be  united.  The  latter 
cause  of  action  is  evidently  intended  to  be  a  claim  on  contract  for  not  delivering 
the  iron  as  agreed  to  by  the  defendants.  It  avers  no  fraud  or  false  representation 
upon  which  a  tort  could  be  charged,  and  without  that  it  cannot  be  said  to  belong 
to  the  same  class,  as  a  cause  of  action,  with  the  first ;  unless  it  can  be  brought  within 
the  provisions  of  the  first  subdivision — via.,  "  Where  the  several  causes  of  action 
all  arise  out  of  the  same  transaction,  or  transactions  connected  with  the  same  sub- 
ject of  action." 

It  has  been  held  that  causes  of  action,  although  arising  out  of  the  same  trans- 
action, cannot  be  joined  if  they  are  inconsistent  with  each  other.  (Smith  a.  Hal 
lock,  How.  Pr.  R.,  73  ;  Sweet  a.  Ingram,  12  Jb.t  881.) 

But  I  have  not  been  referred  to  any  case  where  the  court  have  held  that  two 
causes  of  action  arising  out  of  the  same  transaction,  and  upon  both  of  which  a  re- 
covery may  be  had,  may  not  be  united,  even  if  they  differ  in  their  nature,  and 
could  not  therefore  be  united  if  they  arose  out  of  different  transactions. 

Section  167  of  the  Code  provides  that  the  plaintiff  may  unite  several 
causes  of  action,  whether  they  be  such  as  were  denominated  legal,  or  equitable,  or 
both,  where  they  all  arise  out  of  the  tame  transaction,  or  transactions  connected  with  the  earn 
subject  of  action. 

The  plain  reading  of  this  section  is,  that  the  plaintiff  may  unite,  first,  as  many 
legal  causes  of  action  as  he  pleases,  arising  out  of  the  same  transaction :  second, 
as  many  equitable  causes  of  action  as  he  pleases,  arising  out  of  the  same  transac- 
tion :  third,  as  many  legal  and  equitable  causes  of  action  as  he  pleases,  arising 
out  of  the  same  transaction :  fourth,  as  many  causes  of  action  as  he  pleases, 
arising  out  of  different  transactions  connected  with  the  subject  of  the  action. 

In  Smith  a.  Hallock  (8  Sow.  Pr.  £.,  78),  Justice  Strong  sayB  that  this  section 
refers  to  cases  which  are  consistent  with  each  other — not  to  those  which  are  con- 
tradictory. 

In  Dorman  a.  Kellam  (4  Abbotts'  Pr.  £.,  202),  the  court  held  such  causes  to  bt 
improperly  united,  but  those  causes  did  not  arise  out  of  the  same  transaction. 

In  Badger  a.  Benedict  (4  Abbotts'  Pr.  £.,  176),  the  point  was  distinctly  held  that 
such  causes  might  be  united— vis.,  one  in  tort  and  one  in  contract,  both  of  which 
arose  out  of  the  same  transaction. 

By  transaction,  I  understand  the  whole  proceedings,  commencing  with  the  ns* 
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counter-claim  in  this  case  arises  out  of  the  6ame  transaction  on 
which  the  plaintiff's  claim  is  founded,  we  should  still  think  it 
clear  that  the  defendant's  counter-claim  might  be  set  up.    The 

gotiation  and  ending  with  the  performance  of  the  contract,  where  the  matter  in 
controversy  arises  out  of  a  contract ;  and  I  see  no  difficulty  in  carrying  out,  under 
the  present  system  of  pleading,  what  is  the  fair  meaning  of  the  words  used  in 
section  167.  The  answer  is  only  to-  be  a  statement  of  facts  showing  that  upon 
each  count  the  plaintiff  has  no  right  to  recover.  The  judgment,  if  on  both 
claims,  would  only  be  for  so  much  money ;  and  there  is  no  difficulty  now  in  en 
tering  up  judgment  as  formerly,  even  if  the  causes  are  in  tort  and  contract.  The 
only  point  upon  which  there  would  he  doubt  as  to  the  proper  proceeding,  might 
be  as  to  the  execution.  In  one  case  (tort)  H  might  be  against  the  person — in  the 
other,  against  the  property.  The  answer  to  this  is,  if  the  plaintiff  thus  unites 
claims,  he  loses  his  right  to  proceed  against  the  body,  and  must  be  content  with 
the  other  execution. 

My  conclusion  is,  thai  the  demurrer  is  not  well  taken,  and  that  plaintiffs  must 
have  judgment. 

Judgment  for  plaintiffs  on  demurrer,  with  leave  to  defendants  to  answer  on  pay 
ment  of  costs. 

Fillirmak  a.  Dolan  (New  York  Common  Pleat,  Special  Term,  1858). — This  was  an 
action  for  slander,  in  which  the  answers  set  up :  1.  A  denial ;  and,  2.  A  counter- 
claim for  a  slander  uttered  by  the  plaintiff  against  the  defendant. 

Daly,  J. — Without  passing  upon  the  question  whether,  in  an  action  of  slander, 
slanders  by  the  plaintiff  against  the  defendant  may  be  set  up  by  way  of  counter- 
claim, it  is  sufficient  for  the  decision  of  this  motion  to  say,  that  it  does  not  appear 
from  the  answer  that  the  defamatory  words  alleged  to  have  been  uttered  by  the 
plaintiff  against  the  defendant,  had  any  connection  with  the  subject-matter  of  this 
action,  except  an  averment  at  the  end  of  the  answer,  that  they  had  stated  by 
way  of  conclusion.  If  slander  of  the  defendant  by  the  plaintiff  could  be  the  sub- 
ject of  a  counter-claim,  where  the  plaintiff  brings  an  action  of  slander,  which  I 
very  much  doubt,  it  would  have  to  appear  upon  the  face  of  the  pleadings  that  it 
arose  out  of  the  transaction  which  was  the  foundation  of  the  plaintiffs  claim,  or 
was  connected  with  the  subject  of  the  action.  In  this  case  no  connection  is  shown 
between  the  two  causes  of  action.  It  does  not  appear  that  the  words  uttered  by 
the  defendant  were  uttered  by  way  of  recrimination,  after  the  uttering  of  the 
words  attributed  to  the  plaintiff  at  the  same  interview,  and  in  the  presence  of  the 
same  hearers  or  bystanders ;  but,  on  the  contrary,  the  defendant  denies  abso- 
lutely each  and  every  allegation  in  the  complaint. 

He-  first  denies  that  he  uttered  the  words  attributed  to  him  in  the  complaint, 
and  which  constitute  the  plaintiff's  cause  of  action,  and  then  sets  up  that  he  has 
a  cause  of  action  against  the  plaintiff  for  words  spoken  by  the  plaintiff  respecting 
him,  shortly  before  the  day  when,  it  is  alleged  in  the  complaint,  that  he  uttered 
the  words  attributed  to  him  against  the  plaintiff.  This  is,  therefore,  a  distinct 
cause  of  action,  in  no  way  connected  with  the  other  action,  or  forming  any  part 
of  the  transaction  on  which  the  plaintiff's  claim  is  founded.  The  defendant  does 
not  set  up  that  what  the  plaintiff  said  respecting  him  induced  him  to  speak  of  the 
plaintiff  as  alleged,  in  retaliation.  On  the  contrary,  he  does  not  admit,  but  ex-  - 
pressly  denies,  that  he  said  any  thing  about  the  plaintiff.  By  his  own  showing, 
then,  there  is  no  connection  between  the  two.    One  did  not  arise  or  grow  oat  of 
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third  clause  in  the  analysis  above  made  of  the  first  subdivision 
of  section  150  of  the  Code  clearly  allows  it 

The  present  is  a  case  in  which  the  counter  claim  is  directly 
and  immediately  u  connected  with  the  subject  of  the  action? 

The  subject  of  the  action  is  either  the  right  to  the  possession 
of  the  bills  of  exchange  in  controversy,  or  it  is  the  bills  of  ex- 
change themselves.  The  defendant's  counter-claim  is  not  only 
connected  with,  but  inseparable  from,  either  or  both. 

The  object  of  the  action  is  damages,  but  the  subject  is  the  bills 
of  exchange,  or  the  right  to  their,  possession.  If  the  plaintiffs 
show  themselves  entitled  to  these  bills,  they  must  recover  dam- 
ages. If  the  defendants  show  themselves  entitled,  then  they 
are  in  a  condition  to  assert  their  right  to  have  the  amount  thereof 
from  the  plaintiffs.  The  plaintiffs'  claim,  and  the  defeudants' 
counter-claim,  are  then  connected  with  the  subject-matter  which 
is  to  be  inquired  into  in  this  action ;  and  the  investigation  of  the 
subject  will  determine  whether  the  plaintiffs  are  entitled  to  the 
bills  or  to  their  value  as  damages,  or  the  defendants  are  entitled 
to  hold  them,  with  recourse  to  the  plaintiffs  as  indorsers. 

And  this  suggests  the  propriety  and  wisdom  of  the  provision 
of  the  Code  under  consideration,  and  the  reason  which  induced 
its  enactment.  After  the  question  upon  which  the  right  of  the 
plaintiffs  to  have  these  bills  of  exchange  has  been  fully  investi- 
gated and  determined  in  favor  of  the  defendants,  there  would 
seem  no  sensible  reason  for  turning  the  defendants  over  to  a  new 
suit  to  recover  against  these  plaintiffs  as  indorsers,  with  all  the 
additional  expense  and  delay  which  such  new  action  might  in- 
volve, and  in  which  also  the  title  of  these  defendants  might  be 
again  put  in  issue. 

It  is  plausibly  argued  that  the  counter-claim  provided  for  iii 
the  first  subdivision  of  §  150  embraces  only  what  was  formerly 
called  recoupment,  and  that  recoupment  implied  an  admission 


the  other ;  and  without  something  of  the  kind  they  cannot  be  said  to  arise  out  of 
the  same  transaction,  or  to  be  connected  together  at  all. 

They  are  distinct  causes  of  action  of  the  same  genus  or  kind,  and  that  is  sll. 
The  allegation  of  the  defendant  at  the  close  of  the  answer,  that  all  the  matters  let 
up  in  the  answer  are  connected  with  the  subject  of  the  plaintiff's  action,  does  not 
make  it  so.  We  look  to  the  substantive  facts  on  which  he  rests  his  counter-claim, 
to  determino  whether  the  claim  is  connected  with  the  subject  of  the  action  or  not 
The  motion  must  be  granted. 
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of  the  plaintiffs  claim,  and  sought  an  abatement  therefrom, 
either  to  the  extinguishment  of  a  part  or  the  whole  thereof. 
Such  was,  no  doubt,  the  character  of  recoupment.  It  implied 
that  the  plaintiff's  claim  was  to  be  allowed,  but  that  another 
cause  of  action  was  to  be  satisfied  out  of  it.  (Nichols  a.  Dusen- 
buiy,  2  Camst^  286 ;  Vassear  a.  Livingston,  3  Kern.,  257 ;  Batter- 
man  a.  Pierce,  3  ZZ2S,  171.) 

But  now  the  definition  of  counter-claim  must  be  considered 
in  connection  with  section  174  of  the  Code,  which  authorizes 
the  Court  in  the  same  action  to  grant  to  the  defendant  any  affirm- 
ative relief  to  which  he  may  be  entitled. 

This  opens  to  the  defendant  the  full  right  to  assert  his  claim 
to  any  relief,  legal  or  equitable,  to  which,  upon  the  facts  alleged 
in  his  answer,  he  would  be  entitled  had  he  prosecuted  his  cross- 
action. 

It  permits  a  defendant,  therefore,  to  set  up,  in  answer  to  an  ac- 
tion on  a  note  or  bond,  facts  which  show  not  only  that  he  ought 
not  to  be  required  to  pay  the  note  or  bond  sued  upon,  but  that 
the  note  or  bond  ought  to  be  given  up  to  be  cancelled  ;  or,  in 
the  language  of  Mr.  Justice  Bosworth,  in  Gleason  a.  Moer  (2 
Duer,  642),  it  permits  the  defendant  to  ask  "  any  equitable  re- 
lief to  which  he  is  entitled  against  a  legal  demand — which  for- 
merly could  only  be  had  by  filing  a  bill  in  chancery — and  also 
the  affirmative  relief,  which  in  equity  suits  could  be  had  only  by 
a  cross-bill ;"  and  for  the  same  reason  it  must  be  held  to  permit 
the  defendant  to  have  relief  in  its  nature  strictly  legal,  if  it  arises 
out  of  the  very  matter  or  subject  which  the  plaintiff's  claim 
brings  under  investigation.  (Ogden  a*  Coddington,  2  E.  D. 
Smith's  C.  P.  i?.,  326,  327.) 

Again :  the  right  of  the  plaintiff  to  claim,  and  the  right  of  the 
defendant  to  counter-claim,  upon  any  given  or  supposed  facts  in 
controversy,  must,  we  think,  be  reciprocal. 

Now,  suppose  the  defendants  were  plaintiffs  setting  up  their 
title  to  the  bills  of  exchange  in  question,  and  claiming  to  re- 
cover the  amount  of  these  bills  from  the  Xenia  Bank  (the  pres- 
ent plaintiffs)  as  indorsers,  it  could  not  for  a  moment  be  doubted 
that  the  then  defendants  (the  present  plaintifis)  could,  under  this 
same  first  subdivision  of  section  150,  set  up  in  answer  the 
very  facts  which  they  have  in  this  complaint  alleged,  and  pray, 
as  a  counter-claim,  that  these  bills  be  delivered  up  to  them  as 
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their  own  property.  Their  claim  would  arise  out  of  the  same 
transaction,  and  would  be  connected  with  the  subject  of  the 
action. 

It  seems  to  us  to  follow  inevitably,  that  the  principle  is  the 
same  when,  as  now,  the  Xenia  Bank  are  prosecuting  the  defend- 
ants. In  either  case,  there  is  one  controversy  involving  the  same 
transaction,  and  the  rights  which  arise  out  of  that  transaction — 
one  contest  relating  to  and  connected  with  the  same  subject,  and 
it  may  properly  determine  the  whole  right  of  the  parties  recip- 
rocally ;  and  we  think  it  was  the  intention  of  the  Legislature  to 
permit  such  settlement  of  the  whole  matter  in  dispute  in  one 
action. 

We  are,  therefore,  constrained  to  say,  that  whatever  doubts 
have  been  heretofore  expressed  upon  the  question,  whether  a 
defendant  could  set  up  as  a  counter-claim  a  cause  of  action  at 
law  which  could  not  before  the  Code  have  been  set  up  in  his 
plea  by  way  of  recoupment,  thoee  doubts  are  not  warranted. 

Our  conclusion  is,  therefore,  upon  the  question  which  alone 
was  argued  upon  this  appeal,  that  the  defendants  were  at  liberty 
to  set  up  as  a  counter-claim  the  liability  of  these  plaintifib  as  in- 
dorsees of  the  bills  of  exchange  in  question,  and  their  title  to  re- 
cover against  them  as  such  indorsers. 

But,  for  the  reasons  first  above  stated,  the  defence  herein  de- 
murred to  is.  defective  and  insufficient,  and  upon  that  ground 
the  order  appealed  from  must  be  reversed,  and  the  demurrer  be 
sustained  with  costs  of  the  demurrer  at  special  term  to  the 
plaintiffs  to  abide  the  event  of  the  suit,  but  with  leave  to  the  de- 
fendants to  amend  within  twenty  days,  and  without  costs,  on  ttys 
appeal,  to  either  party. 
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Supreme  Court,  Second  District ;  General  Term,  February,  1858. 

Pleading. — Liability  of  Ibdobser  to  Payee. 

A  complaint  by  the  payee  of  a  note  to  ordei;  seeking  to  charge  as  indorser  or  as 
garantor  one  who  wrote  his  name  upon  the  back  of  the  note  before  its  delivery 
to  the  payee,  is  bad  on  demurrer.* 

*  Young  a.  Knapp. — (New  York  Oomm&nPUae;  Special  Term,  1858.)— The  com- 
plaint  in  this  action  was  based  upon  a  note  made  by  the  defendant  Knapp,  paya- 
ble to  the  order  of  the  plaintiff,  and  indorsed  by  defendant  Doyle,  bat  not  indorsed 
by  the  plaintiff.  It  was  charged  in  the  complaint  that  Doyle  and  Knapp  were 
joint  purchasers  of  the  property  whieh  was  the  consideration  for  the  note.  In 
the  complaint  the  defendants  were  held  jointly  liable  on  the  note. 

Defendants  demurred  to  the  complaint : — 1st.  That  Doyle  did  not  indorse  the 
note  for  any  consideration  :  2d.  That  it  did  not  appear  there  was  any  joint  sale 
of  the  goods  and  chattels  making  the  consideration  of  the  note :  3d.  That  if  any 
such  sale  did  take  place,  it  was  not  to  defendant  Doyle,  but  upon  the  sole  credit 
and  responsibility  of  Knapp :  4th,  That  the  note  was  given  to  and  accepted  by 
Young  in  payment  of  the  debt 

Mott  <t  Southard,  for  the  plaintiffs. 
TtrwUliger  A  Finlayfon,  for  the  defendants.  ' 

Daly,  J. — The  complaint  cannot  be  sustained  against  both  defendants  in  any 
aspect  The  plaintiff  being  payee  of  the  note,  cannot  recover  upon  it  as  against 
Doyle  as  indorser.    This  has  been  settled  in  this  court 

He  can  recover  against  Knapp,  the  maker,  but  then  the  action  must  be  against 
Knapp  alone.  He  cannot  recover  upon  the  sale  against  both,  for  it  is  averred 
that  the  property  was  sold  and  delivered  to  Doyle  upon  the  oredit  of  Knapp. 
The  sale  then  cannot  have  been  to  both.  If  the  sale  was  to  Knapp,  credit  being 
given  to  him,  then  he  is  the  party  making  the  contract,  and  primarily  liable  to 
the  plaintiff  If  the  sale  was  to  Doyle  upon  a  promise  by  Knapp  to  pay,  if  Doyle 
did  not,  it  was  void  by  the  statute,  not  being  in  writing. 

To  restate  the  case :  The  sale  was  made  to  Doyle  or  to  Knapp,  and  if  the  sale 
and  delivery  of  the  property  is  relied  upon  as  the  ground  of  action,  the  action 
most  be  brought  against  the  one  to  whom  the  sale  was  made ;  or  if  the  promissory 
note  is  relied  upon,  then  Knapp  should  have  been  sued  alone,  if  Doyle  is  not  lia- 
ble on  the  note  to  the  plaintiff.  I(  the  intention  was  to  charge  Knapp  as  maker 
of  the  note,  and  Doyle  upon  the  sale  and  delivery  of  the  property,  then  the  two 
are  improperly  joined.  (Le  Roy  a.  Shaw,  2  Duer,  626.)  The  two  contracts  are 
distinct*  and  constitute  separate  causes  of  action.  There  would  be  a  cause  of  ac- 
tion against  Knapp  upon  the  note,  and  another  against  Doyle  upon  the  sale ;  and 
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The  case  of  Moore  a.  Cross  (23  Barb.,  634)  disapproved. 

It  teem*,  that  the  only  way  in  which  the  payee  of  a  note  can  make  it  available  in 
his  own  hands,  against  an  indorser,  is  to  indorse  it  first  without  recourse,  and 
then  take  the  indorsement  of  the  third  party  as  the  source  of  his  title. 

Appeal  from  order  overruling  a  demurrer  to  a  complaint 

The  facts  of  the  case,  and  the  contents  of  the  pleadings,  are 
fully  stated  in  the  report  of  the  decision  on  the  order  appealed 
from,  reported  6  Ante,  20. 

By  the  Court. — Emott,  J. — The  precise  question  which  is 
discussed  in  the  opinion  delivered  by  the  learned  judge  at 
special  term,  has  been  decided  in  two  recent  cases  in  this  court 
in  different  ways.  This  is  not  to  be  wondered  at,  considering 
the  present  unhappy  constitution  of  the  court,  and  the  obscurity 
in  which  the  question  is  involved,  partly  by  decisions,  bnt  more 
by  dicta  of  the  judges.  In  Ellis  a.  Brown  (6  Barb^  282), 
three  of  the  judges  of  this  court  at  a  general  term  in  the  sixth 
district  (Judges  Qridley,  0.  Gray,  and  Allen — Judge  Pratt,  dis- 
senting), held  that  when  A  indorsed  a  note  made  by  B  and  G, 
payable  to  D,  although  the  indorsement  was  made  expressly  to 
give  credit  to  B  and  C,  and.  that  they  might  obtain  goods  of  D 
upon  the  credit  of  A,  which  they  did  ;  yet  that  a  holder  of  the 
note  who  received  it  from  D  for  the  purpose  of  suing  it  for  the 
benefit  of  D,  could  not  recover  upon  it  I  understand  the  de- 
cision to  be  made  upon  the  ground  that  the  rights  of  the  plain- 
tiff were  precisely  those  of  D,  and  that  D  could  maintain  no 
action  on  the  note  against  A.  I  do  not  understand  that  the 
transfer  was  considered  by  the  court  to  make  any  difference. 
In  fact,  I  think  the  case  is  put  distinctly  by  the  court,  upon  the 
ground  that  it  did  not.  If  so,  the  case  is  directly  in  point  against 
the  present  action.  On  the  other  hand,  the  judges  of  the  first 
district  have  supported  the  opposite  doctrine  in  Moore  a.  Cross 

by  the  Code  (§  167),  causes  of  action  cannot  be  joined  unless  they  "affect  all  tbs 
parties  to  the  action/'  which  is  not  the  case  here,  as  Doyle  would  not  be  liable 
upon  the  note,  and  Knapp  wo,uld  not  be  liable.npon  the  contract  of  sale. 

Judgment  for  the  defendants  upon  the  demurrer,  with  costs,  with  liberty  to  the 
plaintiff  upon  the  payment  of  costs,  to  serve  an  amended  complaiq};  or  if  •*> 
amendment  as  to  parties  is  necessary,  to  apply  to  the  court  for  liberty  to  amend 
upon  terms. 
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(23  Barb.,  534).  The  authority  of  this  case,  however,  is  weak- 
ened by  the  fact  that  it  was  really  only  a  formal  judgment,  rest- 
ing on  the  opinion  of  Judge  Eooeevelt  alone.  The  case  was 
first  argued  before  Judges  Roosevelt,  Clerke,  and  Davies.  The 
latter  two  judges  held  that  an  action  could  not  lie  by  a  payee 
against  an  indorser,  under  the  circumstances  of  that  case,  which 
were  like  the  present.  A  re-argument  was  ordered,  but  without 
waiting  for  it  to  be  had,  Judge  Mitchell,  who  was  then  on  the 
bench,  concurred'  formally  in  the  views  of  Judge  Koosevelt, 
Judge  Davies  dissenting,  and  adhering  to  the  opinion  of  Judge 
Gierke  on  the  first  argument. 

In  the  case  of  Spies  a.  Gilmore,  in  the  Court  of  Appeals  (1 
Comst,  334),  Judge  Bronson  speaks  of  the  early  cases  in  which 
the  character  and  extent  of  the  liability  of  an  indorser  to  the 
payee  of  a  note  is  discussed  and  determined,  as  cases  which 
hold,  in  effect,  that  a  written  contract  of  one  kind  may  be  turned 
into  a  contract  of  a  different  kind  by  parol  proof;  and  he  says, 
"that  after  some  time  and  some  difficulty,  they  have  been  got 
rid  of."  It  is  undeniable  that  the  case  of  Hall  a.  Newcomb,  in 
the  Court  of  Errors  (7  Hill,  416),  and  the  case  of  Spies  a.  Gil- 
more,  to  which  I  have  just  referred,  have  overruled  the  doc- 
trine of  the  early  cases — that  a  man  who  wrote  his  name  upon 
the  back  of  a  note  payable  to  a  third  person,  in  order  to  give 
the  maker  credit  with  that  third  person,  can  be  treated  as  a 
guarantor  or  joint  maker.  But  I  think  it  is  not  as  yet  by  any 
means  clearly  ascertained  what  we  are  to  have  in  place  of  this 
doctrine,  or  in  what  manner  and  upon  what  theory  parties  are 
to  be  held  liable  in  such  cases. 

It  will  be  needful  to  notice  briefly  the  cases.  In  Herrick 
a.  Carman  (12  Johns.,  161),  there  was  not  sufficient  proof  of 
privity  of  the  defendant  with  the  consideration,  or  that  he 
meant  to  be  any  thing  else  than  a  second  indorser.  The  decis- 
ion is  indisputably  correct ;  but  Judge  Spencer  expresses  the 
opinion  that  if  that  proof  had  been  supplied,  the  defendant 
could  have  been  held  as  a  guarantor,  and  that  is  no  longer 
good  law  in  this  State.  The  note  in  that  case  was  payable  to 
the  order  of  the  payee,  whose  rights  the  plaintiff  represented. 
In  Nelson  a.  Dubois  (13  lb.,  175),  the  opinion  which  had  been 
expressed  obiter  in  Herrick  a.  Carman,  was  adopted  and  applied 
by  the  court ;  as  it  was  in  Campbell  a.  Butler  (13  lb.,  349).    It 
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may  be  material  to  remark,  that  in  Nelson  a.  Dubois,  the  note 
was  payable  to  bearer,  but  in  Campbell  a.  Butler,  it  was  paya- 
ble to  the  order  of  the  payee.  In  Dean  a.  Hall  (17  Wendn  214), 
it  was  held  that  a  party  who  had  put  his  name  on  the  back  of  a 
promissory  note,  payable  to  the  plaintiff  or  bearer,  could  not  be 
treated  as  a  guarantor  or  joint  maker,  but  must  be  charged  as 
an  indorser,  if  at  all.  This  case  was  followed  by  Seabary  a. 
Hungerford  (2  IliU,  84),  in  which  also  the  note  way  payable  to 
the  payee  or  bearer. 

The  principle  of  these  cases,  and  it  is  very  clearly  expressed 
in  the  opinion  in  the  latter  case,  is,  that  when  the  form  of  the 
notes  is  such,  that  with  proper  diligence  the  defendant  could 
not  be  charged  as  an  indorser,  the  plaintiff  may  write  over  his 
name  a  contract  which  would  carry  out  the  intention  of  the 
parties.  But  when,  as  in  that  case — the  note  being  in  legal  ef- 
fect payable  to  the  bearer,  and  the  insertion  of  the  name  of  the 
plaintiff  as  payee  being  immaterial — the  defendant  conld  hare 
been  charged  as  an  indorser,  he  cannot  be  charged  in  any 
other  way.  The  learned  judge  who  delivered  the  opinion 
concedes  that  if  the  note  had  not  been  negotiable,  or  if  for  any 
other  reason  the  case  had  been  such  that  the  defendant  could 
not  have  been  charged  as  indorser,  the  courts,  rather  than  suf- 
fer the  contract  to  fail  altogether,  would  write  such  a  contract 
over  the  defendant's  name  as  the  proof  justified.  In  Hall  a. 
Newcomb  (3  Hill,  233),  the  note  in  question  was  payable  to 
the  plaintiff  or  order,  and  was  indorsed  by  the  defendant  for 
the  accommodation  of  the  maker.  The  suit  was  brought  with- 
out giving  the  defendant  notice  of  non-payment,  intending  to 
treat  him  as  guarantor  or  joint  maker.  The  Supreme  Court 
held  that  this  could  not  be  done  in  the  case  of  a  note  payable 
to  the  order  of  the  plaintiff,  any  more  than  when  the  note  was 
payable  to  bearer ;  and  upon  the  same  principle,  Judge  Cowen 
says  "that  the  maxim  ut  res magis  valeat  quampereat  lies  at  the 
basis  of  construing  a  Bimple  indorsement  as  a  guaranty  or  an 
absolute  promise."  That  is,  whenever  the  contract  and  the  in- 
tention of  the  parties  must  fail  altogether  unless  this  is  re* 
sorted  to,  such  a  forced  construction  will  be  made,  but  not 
otherwise.  He  adds,  that  "  the  plaintiff  in  that  case  (the  payee) 
might  have  put  the  note  in  such  a  form,  by  indorsing  it  him- 
self, as  to  charge  the  defendant  as  second  indorser."    And  the 
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result  of  this  case,  with  the  other  authorities,  is,  that  it  is  not 
necessary  to  turn  an  indorsement  into  a  guaranty  or  a  joint 
'promise,  in  order  to  save  the  contract  from  total  failure,  in  any 
case  except  where  the  note  is  not  negotiable.  When  this  case 
of  Hall  a.  Newcomb  went  to  the  Court  of  Errors  (7  Hill,  416), 
the  judgment  of  the  Supreme  Court  was  affirmed  by  a  majority 
vote,  after  two  arguments. 

This  established  the  principle  that  such  an  indorsement  can 
be  made  available  to  the  payee  as  such,  and  so  as  to  hold  the 
party  making  it  as  an  indorser  for  the  benefit  of  the  payee ; 
and,  therefore,  the  holder  of  such  a  note,  whether  payee  or  in- 
dorsee, will  not  be  allowed  to  treat  a  party  who  has 'made  such 
an  indorsement  otherwise  than  as  an  indorser.  Chancellor 
Walworth  delivering  the  leading  opinion,  sanctions  the  rea- 
soning and  conclusions  of  the  Supreme  Court,  and  proceeds  -to 
show  how  such  an  indorsement  can  be  made  available  to  the 
payee  of  the  note.  And  although  his  views  upon  this  point 
were  characterized  by  Senator  Bockee  as  recommending  a 
"  finesse  and  shuffling  game,  unworthy  the  dignity  of  the  law," 
that  remark  was  made  in  a  dissenting  opinion,  in  which  the 
learned  senator  endeavored  to  restore  the  old  rule,  by  which 
the  defendant  could  be  treated  as  a  guarantor  or  joint  maker. 
His  argument  was,  that  to  render  the  defendant  liable  as  an 
indorser,  required  a  sort  of  finesse  which  the  law  would  not  re- 
sort to ;  and  therefore,  under  the  rule  that  the  contract  and  the 
design  of  the  parties  should  not  be  permitted  wholly  to  fail, 
and  by  the  maxim  ut  res  magis  valeat  qua/m  jpereat,  the  courts 
must  make  out  a  contract  of  guaranty  or  joint  undertaking. 
Whether  his  reasoning  is  sound  or  not,  it  is  not  for  me  to  say ; 
it  is  sufficient  that  it  was  overruled,  and  the  contrary  doctrine 
established.  It  may  be  added,  that  in  making  this  decision,  the 
majority  of  the  court  not  only  adopted  the  conclusion,  but  the 
views  of  the  chancellor.  Senators  Barlow  and  Wright,  who 
were  the  only  other  members  of  the  court  who  delivered  opin- 
ions, concurred  in  the  view  taken  of  the  case  bv  the  chancel- 
lor,  as  well  as  in  the  result  of  his  argument.  The  late  case  of 
Spies  a.  Gilmore,  in  the  Court  of  Appeals  (1  Comst,  321),  was 
similar  in  its  circumstances  to  Hall  a.  Kewcomb.  The  judg- 
ment of  the  Supreme  Court  was  affirmed,  on  the  ground  that 
the  defendant  could  not  be  made  liable  as  guarantor  or  maker. 
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I  agree  that  the  case  sustains  the  doctrine  that  he  could  be 
made  liable  as  indorser ;  for,  under  the  principles  which  run 
through  the  cases  to  which  I  have  just  adverted,  and  which 
are  expressly  approved  by  Judges  Sronson  and  Jewett  in 
this  case,  if  the  defendant  could  not  with  proper  diligence  ti&ve 
been  charged  as  an  indorser,  the  court  was  bound  to  treat  him 
as  a  joint  maker.  The  opinions  of  the  Court  of  Appeals  do  not, 
however,  afford  us  any  light  upon  the  question,  in  what  man- 
ner or  upon  what  theory  this  is  to  be  done*  After  much  con- 
sideration of  the  question,  and  of  the  able  and  ingenious  rea- 
soning of  my  learned  associate,  in  the  court  below,  as  well  as 
of  the  well-considered  opinion  of  Judge  Roosevelt  in  Moore 
a.  Cross,  above  referred  to,  I  am  unable  to  agree  with  their 
view  of  the  defendant's  liability.  It  is  true,  of  course,  that  the 
engagement  of  an  indorser  (and  it  must  be  remembered  that 
we  are  not  to  hold  the  defendant  as  an  indorser  of  commercial 
paper  strictly),  is  to  pay  the  note  to  any  subsequent  holder,  if 
it  is  duly  presented  to  and  payment  refused  by  the  maker,  and 
due  notice  given  to  the  indorser.  But  this  liability  is  only  to 
a  subsequent  holder^  and  the  question  is,  How  or  in  what  man- 
ner, under  what  circumstances,  the  payee  of  a  note  can  become 
or  be  a  subsequent  holder  to  a  party  whose  name  is  not  in  the 
note  at  all  1  We  must  make  this  out  by  the  note  itself,  for 
we  are  refused  the  aid  of  parol  evidence ;  or  at  most  we  can 
only  resort  to  it  to  prove  the  consideration  And  authority  for 
the  written  contract  of  indorsement  which  is  to  be  supplied 
above  the  defendant's  name.  It  strikes  me,  that  neither  the 
payee  nor  any  one  else  can  be  such  a  subsequent  holder,  un- 
less he  has  received  the  note  from  the  indorser.  He  must  be 
a  party  to  whom  that  indorser,  or  6ome  one  deriving  title 
through  him,  has  transferred  it,  because  if  the  note  has  not 
been  properly  transferred  to  him  he  is  not  a  holder  at  all ;  and 
if  it  has  not  been  transferred  by  the  agency  of  the  party  to  be 
charged,  the  holder  cannot  be  subsequent  to  that  party.  I  do 
not  understand  an  indorsement  as  any  thing  else  than  a  con- 
tract of  transfer.  If  the  note  is  not  negotiable — that  is,  trans- 
ferable— writing  a  Tnan's  name  across  the  back  of  it  for  any 
purpose,  whatever  it  may  be,  is  not  legally  an  indorsement 
When  it  is  said  that  the  contract  of  an  indorser  is  equivalent 
to  drawing  a  bill  of  exchange  on  the  maker,  it  means  a  bill  oi 
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exchange,  referring  to  the  terms  of  tfte  note  indorsed.  There 
cannot  be  a  bill  of  exchange  made  upon  the  back  of  a  note, 
unless  the  maker  upon  the  face  of  it  has  promised,  either  di- 
rectly or  indirectly  through  prior  indorsers,  to  pay  the  note  to 
this  indorser,  who  thus  orders  him  to  pay  it  to  some  one  else. 
Until  the  payee  has  made  his  bill  of  exchange,  or  drawn  his 
order  upon  the  maker  whose  promise  to  him  lies  at  the  foun- 
dation of  the  matter,  no  one  else  can  make  such  a  draft  or  bill — 
at  least  not  effectually.  The  opinion  in  the  court  below  ad- 
mits, as  I  understand  it,  that  if  this  note  had  been  transferred 
to  a  third  party,  there  could  be  no  recovery  upon  it ;  and  there 
would  be  no  valid  contract  by  the  defendant  unless  the  plain- 
tiff had  first  indorsed  it.  I  am  unable  to  see  how  the  indorse- 
ment of  the  defendant  can  be  valid  for  the  plaintiff,  and  nuga- 
tory as  to  any  subsequent  claimant  at  the  same  time ;  or  how 
her  engagement  is  one  thing  to  the  plaintiff,  and  something 
else  to  all  others,  while  it  is  still  strictly  an  indorsement  to  all ; — 
especially  when  the  plaintiff  can  only  recover  by  placing  him- 
self in  the  position  of  such  a  holder  or  indorser.  If  we  were 
at  liberty  to  allow  the  plaintiff  in  his  peculiar  position  to  treat 
her  as  a  maker  or  guarantor,  the  reasoning  would  be  well 
enough.  But  we  have  no  such  right.  The  long  and  short  of 
the  matter  is,  that  the  plaintiff  here  claims  that  the  defendant, 
Ann  Sinclair,  has  indorsed  to  him  a  note,  which*  upon  the 
statements  in  his  pleadings,  she  never  could  have  indorsed,  be- 
cause she  never  was  either  payee  or  indorsee,  so  as  to  enable 
her  to  indorse  again  to  any  subsequent  party.  It  will  be  re- 
membered that  we  are  not  inquiring  what  the  plaintiff  might 
do  or  had  a  right  to  do,  but  what  he  alleges  that  he  has  done. 
Under  the  Code,  the  title  of  a  plaintiff  to  a  note  must  be  set 
out,  and  all  the  facts  alleged  which  are  necessary  to  a  recov- 
ery. I  think  the  only  way  in  which  the  present  plaintiff  could 
make  such  a  note  as  this  available,  would  be  by  indorsing  it  to 
the  defendant  without  recourse,  and  then  taking  the  defendant's 
indorsement  as  the  source  of  his  title,  as  well  as  the  foundation 
of  his  rights.  The  proof  of  the  extrinsic  facts  stated  in  the 
complaint,  will  be  necessary  to  justify  this  apparent  transposi- 
tion of  the  parties  to  the  note,  but  it  will  justify  it,  and,  there- 
fore, these  facts  are  properly  alleged. 
But  the  complaint  is  defective  in  not  stating  such  a  transfer. 
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It  does  not  show  the  defendant  to  have  indorsed  the  note  at  all 
in  a  legal  sense,  and  the  plaintiff  most  get  an  indorsement,  and 
not  rely  on  paroi  proof  of  a  contract,  or  he  cannot  recover  under 
the  present  doctrines  of  the  courts.  The  process  by  which  this 
is  to  be  accomplished  may  be  called  a  manoeuvre,  but  it  is  a 
necessary  one,  and  therefore  it  must  be  performed,  and  then 
alleged  and  proved. 

I  am  compelled  to  the  conclusion  that  this  complaint  is  de- 
fective, and  that  the  order  of  the  special  terra  should  be  re- 
versed with  costs,  and  judgment  ordered  for  the  defendant  on 
the  demurrer,  with  leave  to  the  plaintiff  to  amend  on  the  usual 
terms. 


BLACK  a.  FOSTER. 
Supreme  Courts  First  District ;  General  Term^  November ^  1858 
Exception. — Evidence. — Claim  and  Delivery. 

An  exception  to  evidence  relevant  as  to  one  of  two  co-defendants,  bnt  irrelevant 
as  to  the  other,  must  be  stated  as  being  taken  by  the  defendant,  as  to  whom  it 
is  irrelevant.  If  stated  generally  as  taken  by  the  defendants,  it  is  not  error  to 
overrule  it 

In  an  action  for  chattels,  the  plaintiff  took  proceedings  of  claim  and  delivery,  and 
the  sheriff  seized  the  property.  The  defendant  appealed,  and  put  in  sn  an- 
swer which  contained,  among  other  things,  a  denial  that  he  had  detained  the 
property.  At  about  the  same  time  he  executed  and  delivered  to  the  sheriff  the 
undertaking  allowed  by  section  211  of  the  Code,  to  obtain  a  return  of  the  prop- 
erty, which  was  accordingly  returned  to  him. 

Held,  that  the  undertaking  was  admissible  on  the  trial,  as  evidence  to  go  to 
the  jury  in  disproof  of  the  defendant's  denial  that  he  had  detained  the  property. 

Appeal  from  a  judgment. 

This  was  an  action  for  chattels.  It  appeared  that  the  plaintiff 
sold  to  the  defendant,  W.  M.  Foster,  in  August,  1854,  a  quan- 
tity of  lumber,  on  the  terms  cash  for  freight,  and  his  note  for  four 
months  for  the  amount  of  the  bill  of  lumber.  The  lumber  was 
placed  on  a  wharf  in  this  city  and  measured,  and  the  bill  pre- 
sented at  defendant  (W.  M.  Foster's)  office ;  and  the  terms  of 


/ 


NEW-YORK.  407 


Black  a.  Foster. 


the  sale  not  being  complied  with,  the  property  was  demanded 
of  him,  and  he  refused  to  deliver  it,  stating  that  he  had  made 
an  assignment,  and  had  put  every  dollar  in  it  To  a  threat  to 
take  the  property  away,  he  replied  that  it  could  not  be  taken 
away,  as  it  was  put  into  his  assignment  This  was  on  the  28th 
of  August 

The  assignment  was  dated  and  executed  on  the  11th  of  Sep- 
tember, 1854,  and  was  made  by  Wm.  M.  Foster  to  the  other 
defendant,  and  another  person,  and  was  signed  by  both  defend- 
ants, and  its  execution  acknowledged  on  the  same  day. 

The  property  was  taken  by  the  sheriff,  and  the  defendants 
claimed  a  redelivery  to  them,  and  caused  an  undertaking  to  be 
executed  according  to  the  Code,  which  stated  that  they  required 
a  return  to  them  of  the  property  taken.  This  undertaking  was 
executed  and  acknowledged  about  the  time  the  defendants' 
answer  was  put  in. 

The  jury  found  a  verdict  for  the  plaintiff,  and  a  judgment  was 
thereupon  entered ;  and  from  such  judgment  this  appeal  was 
now  taken. 

M.  Cornwall^  for  the  defendants  and  appellants* 
2?.  J).  Lord)  for  the  respondent 

By  the  Court.* — Davies,  P.  J. — Several  exceptions  were 
taken  to  the  rulings  of  the  justice  at  the  jjircuit,  and  which,  if 
erroneous,  will  entitle  the  defendants'to  a  new  trial. 

The  first  exception  taken  is  to  the  admission  of  the  declara- 
tion of  Wm.  M.  Foster,  when  called  upon  to  comply  with  the 
terms  of  the  sale.  This  testimony  was  objected  to  by  the  de- 
fendants, and  not  by  the  defendant  D.  C.  Foster  as  irrelevant  as 
to  him.  It  was  clearly  competent  as  to  Wm.  M.  Foster,  and  if 
the  defendant  D.  C.  Foster  wished  to  object  to  it  as  incompe- 
tent as  to  him,  he  should  have  so  stated  the  ground  of  his  ob- 
jection. 

It  was  not  incompetent,  irrelevant,  or  improper  as  to  the  de- 
fendant Wm.  M.  Foster,  and  therefore  properly  admitted. 

The  next  exception  was  to  the  admission  of  the  assignment 
executed  by  both  defendants.    We  are  unable  to  see  any  error 

*  Present*  Dayies,  P.  J.,  Sutherland  and  Hogeboom,  JJ. 
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in  this.  It  was  the  act  of  both,  and  contained  their  joint  declara- 
tions, and  was  competent  testimony  as  to  both. 

The  next  exception  was  to  the  admission  of  the  undertaking 
put  in  in  this  cause,  on  the  return  of  the  property  to  the  de- 
fendants. 

This  undertaking  was  .given  in  the  cause  as  an  act  or  pro- 
ceeding therein,  under  section  211  of  the  Code,  which  provides, 
that  at  any  time  before  delivery  of  the  property  to  the  plaintiff, 
the  defendants  may  require  a  return  thereof,  upon  giving  the 
undertaking  prescribed ;  and  on  such  undertaking  being  given, 
he  is  entitled  to  a  return. 

Both  of  the  defendants  in  this  cause  appeared  and  answered, 
and  by  giving  this  undertaking  both  claimed  a  return  of  the 
property.  It  was  an  act  or  proceeding  in  the  cause  by  both  de- 
fendants, and  as  such  was  competent  testimony  to  go  to  the 
jury  to  disprove  the  allegation  of  their  answer,  that  they  did  not 
detain  the  property  described  in  the  complaint  It  was  for  the 
jury  to  say  how  much  weight  it  was  entitled  to,  and  how  far  it 
went  to  establish  the  point  that  both  defendants  claimed  to  de- 
tain the  plaintiff's  property. 

We  think  the  justice  properly  refused  to  dismiss  the  com- 
plaint as  to  the  defendant  D.  C.  Foster.  There  was  certainly 
some  evidence  to  show  that  he  claimed,  with  the  other  defend- 
ant, to  retain  the  plaintiff's  property,  and  the  jury  by  their  ver- 
dict have  found  that  he  did  so  detain  it.  We  think  there  was 
evidence  to  sustain  tuch  finding,  and  that  we  ought,  not  to  dis- 
turb their  verdict.  We  see  no  error  in  the  charge  of  the  jus- 
tice, or  in  the  refusal  to  charge  as  requested. 

The  judgment  therefore  appealed  from  must  be  affirmed  with 
costs. 
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Supreme  Court,  Second  District ;  General  Term,  October,  1858. 

Breach  of  Promise.* — Cause  of  Action. 


A  complaint  for  breach  of  promise  of  marriage  is  not  demurrable  because  it/' 

shows  that  the  defendant  was  married  at  the  time  of  the  promise,  if  it  appear 

that  the  fact  was  unknown  to  the  plaintiff. 
The  defendant  was  married  at  the  time  of  the  promise,  and  deceived  the  plaintiff 

by  representing  that  he  was  unmarried. 
Held,  that  the  agreement  was  not  illegal  on  her  part,  and  the  defendant's 

disqualification  to  perform  such  a  promise  was  no  defence. 

*  LnntiNN  a.  Soloman.— - {New  York  Superior  Court;  QeneraTTerm,  1858.)— This 
action  was  brought  by  a  female  for  breach  of  promise  of  marriage.  The  answer 
was  as  follows :  That  after  the  making  of  the  alleged  promises  by  the  defendant 
to  the  plaintiff,  set  forth  in  the  complaint  in  this  action,  and  before  the  commence- 
ment of  this  action,  that  is  to  say,  on  or  about  the  let  day  of  August,  in  the  year 
1857,  and  at  the  city  of  New  York,  he  the  defendant,  being  then  sole  and  un- 
k  married,  and  ready  to  marry  her,  she  the  plaintiff  then  and  there  refused,  and 
up  to  and  at  the  time  of  the  commencement  of  this  action,  continued  to  refuse  to 
marry  him,  the  said  defendant.  And  the  defendant  says  that  the  plaintiff  has  not 
sustained  any  damages  stated  in  the  complaint. 

To  this  answer  the  plaintiff  demurred.  At  special  term  it  was  ordered  that 
plaintiff  have  leare  to  withdraw  the  demurrer  on  payment  of  costs,  otherwise 
judgmeut  to  be  for  the  defendant  on  the  answer.  The  plaintiff  appealed  to  the 
general  term. 

C.  N.  Black,  for  the  appellant— I.  The  answer  does  not  deny  any  material  alle- 
gation of  the  oomplaiut,  or  set  up  any  new  matter  which  may  be  regarded  as  a 
defence  or  counter-claim. 

II.  The  most  that  can  be  said  of  the  allegations  in  the  answer  is,  they  are  in- 
consistent with  the  allegations  in  the  complaint ;  such  allegations  do  not  amount 
to  controverting  those  allegations.  (Wood  a.  Whiting,  21  Barb.,  190;  Code,  §§  149, 
168.) 

III.  The  allegations  in  the  answer  cannot  be  regarded  as  new  matter.  (Radde 
&  Ruckgaber,  8  Duert  685.) 

TV.  The  allegations  in  the  answer  confine  the  alleged  refusals  of  the  plaintiff 
to  marry  the  defendant  to  the  eity  of  New  York,  which,  if  true,  are  not  sufficient 
to  controvert  the  allegations  in  the  complaint  in  that  respect,  or  raise  an  issue  upon 
the  pleadings. 

Y.  An  offer  to  marry  on  the  part  of  the  defendant,  after  a  refusal  on  bis  part, 
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Appeal  from  judgment  of  the  City  Court  of  Brooklyn. 

The  action  was  by  a  female  for  breach  of  promise  of  mar- 
riage. The  complaint  alleged  that  the  defendant,  b4ing  already 
married,  represented  himself  to  the  plaintiff  to  be  unmarried, 
and  so  contracted  a  marriage  promise  with  her. 

Within  a  few  days  of  the  time  the  marriage  was  to  have  been 
consummated,  she  learned  the  fact  of  his  existing  marriage,  and 
commenced  thereupon  the  present  action.  The  defendant  de- 
murred, on  the  ground  that  as  he  could  not  legally  make  such 
a  promise  while  married,  and  a  performance  of  the  contract 
would  be  illegal  by  reason  of  his  existing  marriage,  such  an  ac- 
tion could  not  be  maintained. 

Culver,  city  judge,  overruled  the  demurrer,  and  the  damages 
of  the  plaintiff  were  assessed  by  a  jury  at  five  thousand  dollars. 
The  defendant  appealed  to  the  Supreme  Court. 

G.  Miller,  for  the  appellant 
G.  Z.  Ford,  for  the  respondent. 

By  the  Coukt. — Emott,  J. — This  complaint  states  sufficiently 
the  promise  to  marry  ljy  the  defendant,  and  his  representation 
that  he  was  unmarried  and  competent  to  marry  the  plaintiff  It 
was  obviously  unnecessary  to  allege  that  he  kneW  this  representa- 
tion to  be  untrue,  when  he  is  alleged  to  have  been  in  fact  married. 
It  then  avers  that  the  plaintiff,  confiding  in  this  representation  and 
promise,  continued,  and  still  is  unmarried,  and  that  she  had  no 
knowledge  or  information  to  lead  her  to  believe  that  the  promise 
and  representation  of  the  defendant  were  false  or  fraudulent; 
and  it  avers  a  breach  of  the  defendant's  representation  ant 
promise,  and  damages. 

This  is. a  good  cause  of  action,  and  the  plaintiff  may  recover, 
either  upon  the  deceit  and  damage,  or  upon  the  contract  and 
promise  to  marry,  which  implied  and  involved  a  promise  and 
agreement  that  the  defendant  was  competent  legally  to  mar- 
would  be  no  defenoe  to  the  alleged  offer  and  refusal  in  the  plaintiff's  complaint. 
(1  Pawn*  on  Oontr,,  6(1.) 

P.  X  Joachimston,  for  the  respondent 

After  consideration, the  court  affirmed  the  order  made  at  special  term,  withossta 
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tj.  It  is  said  that  the  performance  of  the  agreement  was  im- 
possible and  illegal.  But  this  was  unknown  to  the  plaintiff,  and 
her  agreement  was  not  illegal.  It  was  to  marry  the  defendant, 
if  he  was,  and  believing  him  to  be,  unmarried.  It  cannot  be 
possible  that  she  may  not  recover  the  damages  which  she  has 
sustained  in  consequence  of  having  innocently  made  this  en- 
gagement, and  remained  unmarried  to  perform  it.  The  parties 
are  not  in  pari  delicto,  and  the  defendant  must  restore  the  plain- 
tiff to  what  she  has  lost  by  his  deceit,  and  his  promise  to  do 
what  he  could  not  legally  perform. 

What  he  agreed  to  do  was  not  an  act  illegal  in  itself.  If  it  had 
been,  no  action  could  have  been  maintained  upon  the  promise. 
But  he  promised  to  do  an  act  which  it  was  unlawful  for  him  to 
consummate  with  the  plaintiff,  only  because  he  was  legally  dis- 
qualified from  doing  it ;  and  this  was  unknown  to  the  plaintiff. 

There  are  two  cases  in  the  English  courts  directly  in  point. 
(Wild  a.  Harris,  7  C.  i?.,  999 ;  and  Mill  ward  a.  Littlewood, 
1  Eng.  Z.  &  Mj  408.)  The  reasoning  of  the  Barons  of  the  Ex- 
chequer in  the  latter  case,  particularly  the  opinion  of  Baron 
Parke,  is  entirely  satisfactory  to  us. 

The  judgment  of  the  City  Court  must  be  affirmed ;  but  the 
defendant  may  withdraw  his  demurrer,  and  put  in  an  answer 
within  ten  days  after  notice  of  the  filing  of  the  remittitur,  on 
payment  of  all  the  costs  since  the  demurrer.  The  judgment  may 
stand  as  security. 
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Supreme  Cawrt,  Sixth  District;  General  Term,  November,  1858. 

Contract.— Law  g*  Place. — Examination  of  Parties.^ 

Commission. 

A  promissory  note,  made  and  indorsed  by  accommodation  indorsers  for  the  maker's 
benefit,  all  the  parties  being  residents  of  this  State,  and  the  note  being  made, 
dated,  and  indorsed  here,  but  being  drawn  payable  in  Connecticut,  was  sent  by 
maker,  according  to  previous  arrangement,  to  a  person  in  Connecticut  to  be  dis- 
eouated,  and  ihe  proceeds  were  remitted  to  the  maker  here. 
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Held)  a  Connecticut  contract, — to  be  governed,  as  against  both  maker  and  in- 

doners,  by  the  usury  laws  of  that  State. 
That  the  plaintiff  is  not  the  owner  and  holder  of  the  note  in  suit,  may  be  proved 

under  a  general  denial  of  the  complaint,  which  alleges  that  he  is. 
A  party  to  an  action,  although  a  non-resident,  is  not  entitled  to  be  examined  upon 

commission  upon  his  own  behalf,  if  the  adverse  party  has  not  given  notice  of 

his  own  intention  to  be  examined  as  a  witness. 

Motion  for  judgment  on  a  verdict  taken  subject  to  the  opinion 
of  the  court 

This  action  was  brought  upon  a  promissory  note,  which  was 
made  and  indorsed  at  Norwich,  Chenango  county,  N.  Y.,  by 
residents  of  that  place ;  and  it  was  in  the  words  and  figures  fol- 
lowing, viz. : 

Norwich,  November  1,  1W6. 

Five  months  from  date  I  promise  to  pay  to  the  order  of 
S.  R.  Perlee,  at  the  Mystic  Bank,  Connecticut,  one  thousaud  five 
hundred  dollars,  for  value  received. 

(Signed)     J.  R.  Wheeler,  Jr. 
(Indorsed)    S.  R.  Perlee, 
N.  P.  Wheeleb, 
T.  Milneb. 

The  plaintiff  was  a  resident  of  Stonington,  Connecticut  Hie 
note  was  indorsed  for  the  accommodation  of  the  maker,  to  en- 
able him  to  borrow.  He  sent  it  by  mail  to  Jesse  Y.  Hull,  at  Ston- 
ington, for  the  purpose  of  having  John  "W.  Hull,  the  plaintiff,  dis- 
count it,  in  pursuance  of  a  previous  arrangement.  The  plain- 
tiff let  Jesse  Y.  Hull  have  $1416.75  for  the  note,  at  Stonington, 
on  the  28th  day  of  November,  1856 ;  and  the  latter  on  the  same 
day  sent  that  money  by  express  to  the  defendant,  at  Norwich, 
N.  Y.,  where  it  was  received  by  him. 

The  amount  of  money  the  plaintiff  retained  as  interest  on  the 
note  was  greater  than  was  permitted  by  the  laws  of  either  New 
York  or  Connecticut.  The  usury  laws  of  the  former  State  pro- 
hibited the  plaintiff  from  recovering  any  thing  on  the  note,  if 
it  was  a  New  York  contract ;  but  if  it  was  a  Connecticut  con- 
tract, the  laws  of  that  State  permitted  the  plaintiff  to  recover 
the  amount  he  loaned  on  the  note,  without  interest. 

The  making,  indorsing,  and  protest  of  the  note  were  stated  in 
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the  complaint,  and  it  was  averred  therein  that  the  plaintiff  was 
the  owner  and  holder  of  the  note. 

The  answer  contained  a  general  denial  of  the  allegations  in 
the  complaint ;  and  the  maker  and  indorsers  of  the  note  each 
interposed  the  defence  of  Usury,  and  insisted  that  no  recovery 
could  be  had  upon  the  note  by  the  laws  of  the  State  of  New 
York. 

The  action  was  tried  at  the  Chenango  circuit,  in  February, 
1858. 

Some  evidence  was  given  that  tended  to  show  that  the  plain- 
tiff was  not  the  owner  of  the  note  when  the  action  was  gpm- 
menced. 

The  defendants  were  not  sworn  as  witnesses  for  themselves  on 
the  trial,  nor  had  they  given  any  notice  of  their  intention  to  be 
witnesses  in  their  own  behalf. 

The  evidence  of  the  plaintiff  had  been  taken  by  commission 
in  Connecticut,  and  his  deposition  was  offered  on  the  trial.  It 
was  objected  to  on  the  ground  that  the  commission  was  issued 
before  the  defendants  had  given  notice  of  their  intention  to  be 
witnesses  for  themselves.  The  objection  was  overruled,  and  the 
defendant's  counsel  excepted.  The  deposition  was  then  read  to 
the  jury. 

No  evidence  was  given,  other  than  that  contained  in  the  note, 
to  show  that  the  indorsers  knew,  when  they  put  their  names 
upon  the  note,  that  the  maker  intended  to  borrow  money  on  it 
in  Connecticut 

The  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  at  the  general  term,  for  the 
amount  the  plaintiff  loaned  on  the  note,  without  interest.  And 
the  jury  thereupon  found  a  verdict  in  favor  of  the  plaintiff  for 
$1416.75. 

The  defendant's  counsel  excepted  to  such  direction  of  the 
judge  to  the  jury. 

All  other  facts  necessary  to  a  correct  understanding  of  the 
questions  determined  by  the  general  term,  are  sufficiently  stated 
in  the  opinion  of  the  court 


• 

H.  It.  Mygatt,  for  the  motion. 

Rexford  &  Kingdey,  opposed. 
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By  the  Court.* — Baloom,  J. — I  have  no  doubt  bat  that  the 
validity  of  the  note  on  which  this  action  is  founded  must  be 
determined  by  the  laws  of  the  State  of  Connecticut  It  was 
payable  in  that  State,  delivered  there,  and  discounted  there  by 
a  person  who  resided  there. 

When  the  indorsers  put  their  names  upon  the  note  at  Nor- 
wich, N.  Y.,  for  the  accommodation  of  the  maker,  and  gave  it 
back  to  him,  they  thereby  authorized  him  to  use  it  for  whatever 
purpose,  in  his  business,  he  should  see  fit;  and  when  the  maker 
sent  it  by  mail  to  Connecticut,  the  mail  carrier  became  not 
onlgfchis  agent,  but  also  that  of  the  indoraers,  for  its  delivery  in 
that  State.  (See  The  People  a.  Rathbun,  21  Wend.,  509.)  The 
transaction  between  the  parties  is  precisely  the  same,  in  legal 
effect,  as  it  would  have  been  if  the  maker  himself  had  taken 
the  note  to  Connecticut,  and  had  there  personally  received  the 
money  on  it.  The  fact  that  the  note  was  dated,  signed,  and  in- 
dorsed at  Norwich,  in  this  State,  does  not  make  it  a  New  York 
contract ;  for  the  reason  that  it  had  no  validity  rtntil  it  was  dis- 
counted in  Connecticut,  and  because  it  was  made  to  obtain 
money  on  in  that  State,  from  the  plaintiff. 

If  it  could  be  said  that  the  note  was  delivered  in  this  State, 
still  I  think  the  conclusion  would  be  unavoidable  that  it  was 
made  and  discounted  in  reference  to  the  laws  of  Connecticut, 
where  it  was  payable,  and  where  the  person  who  discounted  it 
resided.  (See  Curtis  a.  Leavitt,  15  &.  T.  (1  JE  P.  Smith's)  i?., 
227.)  In  that  case,  Paige,  J.,  said :  u  It  is  a  general  rale  that 
the  law  of  the  place,  where?  contracts  purely  personal  are  niade, 
must  govern,  as  to  their  validity,  unless  they  are  to  be  performed 
in  another  State  or  country,  and  were  made  in  reference  to  die 
laws  of  such  State  or  country,  in  which  case  their  construction 
or  validity  depends  upon  the  laws  of  the  place  of  performance*" 
(Many  authorities  cited.)  He  also  said  in  the  same  case :  "  Where 
the  contract  for  a  loan  of  moneys  is  made  in  one  country  and 
payable  in  another,  the  parties  may  stipulate  for  the  payment  of 
interest  according  to  the  laws  of  either  country."  (Many  au- 
thorities cited.) 

It  seems  to  me  that  the  conclusion  is  inevitable  that  the  par- 
ties to  the  contract,  for  the  loan  upon  the  note,  stipulated  for  the 

*  Present^  Gbat,  Mason,  Baloom,  and  Campbell,  JJ. 
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payment  of  interest  in  reference  to  the  laws  of  the  place  where 
the  borrower  was  to  pay  back  the  money  to  the  lender.  Any 
other  conclusion  wonld  not  only  make  the  lender  forfeit  all  the 
money  he  loaned — and'  that,  presumptively,  with  knowledge 
that  he  did  so  when  he  lent  it — but  would  also  stain  the  charac- 
ter of  the  maker  of  the  note  with  the  preconceived  design  of 
borrowing  money  without  intending  to  pay  back  even  the  prin- 
cipal to  the  lender.  I  think  the  maker  does  not  deserve  so  harsh 
an  imputation,  and  that  he  is  entitled  to  a  more  lenient  construc- 
tion of  his  conduct;  and  that  he  has  endeavored  to  make  out 
that  the  right  of  the  plaintiff  to  get  back  his  money  from  him, 
should  depend  upon  the  usury  laws  of  this  State,  instead  of  those 
of  Connecticut,  only  by  reason  of  some  unforeseen  embarrass- 
ment in  his  business,  not  disclosed  by  the  evidence. 

I  am  of  the  opinion,  however,  that  the  verdict  in  the  action 
must  be  set  aside,  as  for  a  mistrial  (see  Cobb  a.  Cornish,  16 
N.  Y.  (2  K  P.  Smith's)  J?.,  602 ;  8.  0.,  6  Abbotts'  Pr.  P.,  130 ; 
Gilbert  a.  Beach,  16  N.  T.  (2  K  P.  Smith's)  P.,  606.),  for  the 
4  following  reasons :  First.  There  was  enough  conflict  in  the  evi- 
dence to  make  it  a  question  of  fact  for  the  jury  to  determine 
whether  the  plaintiff  or  his  son,  John  P.  Hull,  was  the  owner  of 
the  note  at  the  time  of  the  commencement  of  the  action.  This 
court,  at  a  general  term  in  this  district,  held,  before  I  came 
upon  the  bench,  that  the  fact  that  the  plaintiff  was  not  the 
owner  and  holder  of  the  promissory  note  on  which  the  action 
was  brought,  might  be  proved  under  a  general  denial,  in  an  an- 
swer to  a  complaint  on  the  note,  similar  to  the  complaint  in 
this  action.  {Stone  a.  Lackey,  MS.)  This  question,  therefore, 
has  been  settled  in  this  district  in  favor  of  the  defendant. 
Secondly :  The  deposition  of  the  plaintiff  should  not  have  been 
received  as  evidence  in  his  own  behalf.  It  was  taken  in  his 
own  behalf  by  commission  in  Connecticut,  before  *any  notice 
had  been  given  of  the  intended  examination  of  either  of  the 
defendants.  The  language  of  that  part  of  section  399  of  the 
Code  which  controls  this  question  is,  "  When  notice  of  such  in- 
tended examination  shall  be  given  in  an  action  or  proceeding, 
in  which  the  opposite  party  shall  reside  out  of  the  jurisdiction  of 
the  court,  such  party  may  be  examined  by  commission,  issued 
and  executed  as  now  provided  by  law."  This  is  the  only  legislative 
authority  there  is  for  the  examination  of  a  party  to  an  action  in 


416  ABBOTTS'  PRACTICE  REPORTS. 

Hull  a.  Whe«l«r. 



his  own  behalf  by  commission ;  and  by  it  a  party  cannot  be 
thus  examined  until  the  adverse  party  has  given  notice  of  his 
intention  to  offer  himself  as  a  witness  in  is  own  behalf  in  the 
action  ;  consequently  the  examination  of  the  plaintiff  in  his  own 
behalf  by  commission  was  unauthorized,  and  his  evidence  bo 
taken  should  have  been  rejected. 

Since  writing  the  above,  the  decision  in  Fairbanks  a.  Tregent 
(7  Abbott^  Pr.  jff.,  21)  has  come  to  hand,  in  which  Mr.  Justice 
Lott  has  held,  at  a  special  term,  that  a  non-resident  party  is 
entitled  to  be  examined  upon  commission,  in  his  own  behalf, 
although  the  adverse  party  has  not  given  any  notice  of  his  own 
examination.  If  that  decision  had  been  made  at  a  general 
term,  I  should  follow  it  in  this  cause,  without  examining  the 
reasons  on  which  it  is  based,  as  implicitly  as  I  would  if  it  had 
been  made  at  a  general  term  in  my  own  district, — for  the  reason 
that  we  have  made  no  decision  at  a  general  term  in  conflict 
with  it;  and  I  think  this  court  should  not  make  a  decision  in 
one  district,  even  at  a  general  term  (unless  in  conformity  with 
some  prior  general  term  decision  in  the  same  district),  contrary 
to  a  reported  general  term  decision  in  another  district.  But  the 
decision  in  Fairbanks  a.  Tregent  was  made  at  a  special  term, 
and  it  may  be  reviewed  by  this  court  at  a  general  term,  in 
the  district  where  it  was  made,  as  we  are  now  reviewing  the 
rulings  at  the  circuit  in  this  cause ;  and  the  reasons  assigned  in 
that  case  have  failed  to  convince  me  that  the  conclusion  arrived 
at  therein  is  correct:  1  cannot,  therefore,  follow  it. 

By  the  common  law,  a  party  to  an  action  could  not  be  a  wit- 
ness in  his  own  behalf,  or  for  the  adverse  party;  nor  could  the 
testimony  of  any  witness  be  taken  at  common  law,  in  an  action 
except  on  the  trial,  and  in  the  hearing  of  the  conrt  and  jury. 
The  authority  to  issue  commissions  to  take  the  testimony  of  wit- 
nesses residing  out  of  the  jurisdiction  of  the  court  was  conferred 
by  statute,  because  parties  could  not  procure  the  attendance  of 
such  witnesses  at  the  trial  who  were  unwilling  to  attend.  Such 
authority  was,  therefore,  necessary  to  promote  the  cause  of  jus- 
tice. The  statute  of  1857  only  permits  parties  to  actions  to  tes- 
tify in  their  own  behalf:  it  does  not  invite  them  to  do  so;  and 
it  is  seldom  necessary  for  a  party  to  take  the  stand  as  a  witness 
in  his  own  behalf,  unless  his  adversary  has  preceded  him  as  a 
witness  in  his  own  behalf.    A  party  cannot  testify  in  his  own 
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behalf,  except  in  answer  to  the  evidence  of  his  adversary,  until 
he  has  given  at  least  ten  days'  notice  of  his  intention  so  to  do. 
And  I  think,  when  the  whole  of  section  399  of  the  Code  is  read 
together,  it  is  evident  that  the  Legislature  did  not  intend  to 
permit  a  non-resident  party  to  an  action  to  be  examined  by 
commission,  as  a  witness  in  his  own  behalf,  when  the  other  party, 
by  omitting  to  give  notice  of  his  intention  to  testify  in  the  ac- 
tion, virtually  says  to  him,  "  I  will  not  offer  myself  as  a  witness 
unless  you  shall  first  take  the  stand,  and  testify  to  something  against 
me  which  I  know  to  be  untrue."  It  seems  to  me  that  the  Legis- 
lature designed  to  compel  the  party  who  intends  to  testify  in 
his  own  behalf — when  his  adversary  has  no  such  intention,  unless 
he  is  obliged  to  do  so  in  self-defence — to  attend  the  trial  in  person, 
and  exhibit  himself  to  the  court  and  jury  on  the  witness  stand. 
He  is  a  volunteer  witness,  and  needs  no  subpoena' to  compel 
himself  to  attend  the  trial,  or  commission  to  enable  him  to  have 
his  evidence  there.  He  can  go,  if  he  thinks  he  will  gain  there- 
by; or  he  can  6tay  away.  TYfcether  he  will  testify  for  himself, 
after  the  trial  has  been  commenced,  when  present,  is  left,  not- 
withstanding his  notice,  entirely  to  his  own  volition.  A  com- 
mission for  his  examination,  though  he  be  a  non-resident  of  the 
State,  cannot  be  said  to  be  necessary  to  the  attainment  of  jus- 
tice; and  I  do  not  believe  the  Legislature  intended  to  permit 
the  issuing  of  a  commission  for  the  examination  of  a  non-resi- 
dent party  in  his  own  behalf,  under  such  circumstances.  The 
situation  of  a  non-resident  party  is  different  who  has  notice  of 
the  intention  of  his  adversary  to  testify  as  a  witness  on  the  trial 
in  his  own  behalf.  Such  a  non-resident  party  is  informed  by 
the  notice  that  his  adversary  will  personally  attend  the  trial,  and 
testify  against  him.  Hence  he  must  attend  the  trial,  ready  to  con- 
front his  adversary  as  a  witness  in  his  own  behalf,  or  let  his 
adversary's  evidence  go  unanswered,  if  his  own  evidence  can- 
not be  taken  by  commission.  It  seems  to  me  there  is  an  obvious 
propriety  in  permitting  such  a  non-resident  party  to  be  examined 
in  his  own  behalf  by  commission,  in  anticipation  of  what  his 
adversary's  evidence  will  be,  if  he  testifies  on  the  trial.  He  is 
not  the  mover,  in  bringing  the  parties  upon  the  stand  as  wit- 
nesses ;  but  acts  only  in  self-defence  in  testifying  in  his  own  be- 
half.   The  difference  between  the  position  of  the  moving  party 

towards  the  witness  stand,  and  that  of  the  party  who  goes  there 
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merely  in  self-defence,  is  sufficient  to  satisfy  me  that  the  Legis- 
lature intended,  by  the  language  used  in  section  399  of  the  Code, 
to  compel  the  former  party  to  give  his  evidence  orally  at  the 
trial,  while  it  permits  the  other  to  be  examined  conditionally  by 
commission,  if  a  non-resident  of  the  State.  This  construction  of 
that  section  does  no  violence  to  its  language,  but  harmonizes  all 
its  parts.  I  must,  therefore,  adhere  to  the  opinion  I  had  ex- 
pressed in  this  cause  prior  to  seeing  the  decision  in  Fairbanks  a. 
Tregent 

I  think  a  new  trial  should  be  granted  in  the  action,  costs  to 
abide  the  event. 

All  the  justices  concurring. 

Decision  accordingly.  • 


JONES  a.  ^oCAKL. 
Ifeu)  York  Common  Pleas;  General  Term,  December,  1858. 

Stat  of  Proceedings. — Levy. 

The  defendant  perfected  his  Appeal  from  a  judgment  of  a  justice's  court,  after 
execution  had  been  issued,  and  -when  it  was  in  a  constable's  hands ;  but  before 
levy,  he  served  a  copy  of  his  undertaking  upon  the  plaintiff,  though  not  vptm 
the.  constable.  After  receiving  the  copy  undertaking,  the  plaintiff  directed  tbt 
constable  to  levy. 

Held,  that  the  levy  should  be  set  aside,  as  made  in  bad  faith. 

Appeal  from  an  order  setting  aside  a  levy  on  execution, 

The  facts  are  stated  in  the  opinion. 

By  the'Goubt.* — Daly,  J. — The  ground  upon  which  the  levy 
was  set  aside  was,  that  it  was  made  in  bad  faith,  at  the  instance 
of  the  plaintiff.  An  execution  was  handed  to  the  constable  on 
the  4th  ;  on  the  5th  the  defendant  perfected  an  appeal ;  and  a 
copy  of  the  undertaking,  the  service  of  which  upon  the  con- 
stable would  have  stayed  all  further  proceedings  upon  the  exe- 
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cution,  was  served  upon  the  plaintiff,  who  immediately,  that  is, 
upon  the  afternoon  of  the  5th,  the  service  upon  him  having  heen 
made  at  eleven  o'clock  in  the  morning,  went  to  the  constable 
and  directed  him  to  levy  upon  a  horse  in  the  possession  of  the 
defendant  This  was  a  course  of  proceeding  which  the  court 
should  not  sanction.  The  plaintiff  had  security  for  his  judgment 
approved  by  the  court,  and  with  the  knowledge  of  that  fact  he 
sought  to  perfect  a  levy  npon  the  defendant's  property  before  a 
copy  of  the  undertaking  was  served  upon  the  constable.  By  so 
doing  he  subjected  the  defendant  to  the  expense  of  the  levy, 
which  involved  the.  keeping  of  the  horse  in  the  hands  of  the 
constable  until  the  appeal  was  decided  (Smith  a.  Allen,  2  E.  D. 
Smithes  O.  P.  J?.,  259),  while,  at  the  same  time,  the  plaintiff 
had  his  judgment  secured  upon  appeal.  The  court  should  dis- 
countenance such  a  course  as  this,  and  I  think  the  judge  below 
did  right  in  setting  aside  the  levy.  The  order  appealed  from 
should  be  affirmed. 


PEARSON  a.  FISKE. 
#   New  York  Common  Pleas;  General  Term,  December,  1858. 
Appeal. — Finding  upon  Question  of  Fact. — Exception. 

Where  the  testimony  upon  an  issue  of  fact  is  conflicting,  the  court  will  never 
interfere  with  the  finding  upon  the  issue,  unless  they  are  convinced  that  it 
must  have  been  induced  by  partiality,  prejudice,  or  corruption,,  or  was  the  re- 
sult of  obvious  mistake. 

An  objection  to  a  question  as  leading  must  be  put  upon  that  specific  ground, 
otherwise  it  is  not  available  upon  review  on  appeal 

• 

Confirmation  of  the  report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

By  the  Court  * — Daly,  J. — After  a  careful  perusal  of  the 
testimony,  \p e  are  of  opinion  that  we  cannot  interfere  with  the 
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finding  of  the  referee  npon  the  question  of  fact  Upon  the  three 
questions  in  issue — Fvrsb^  Whether  the  plaintiff  entered  into  a 
special  agreement  to  serve  as  steward  and  hook-keeper  at  the 
6ame  rate  of  compensation  that  he  had  received  from  Tall- 
madge ;  Second,  Whether  he  fully  and  faithfully  performed 
what  he  engaged  to  do,  or  what  the  law  would  imply  that  he 
had  engaged  to  do  from  the  capacity  in  which  he  served,  and 
the  nature  of  the  duties  undertaken  by  him ;  and  Thirdly,  As 
to  the  general  value  of  his  services — the  testimony  was  conflict- 
ing ;  and  where,  in  respect  to  any  of  the  mattera  in  issue,  the 
testimony  is  conflicting,  the  general  rule  is,  that  an  appellate 
court  will  never  interfere  with  the  finding  of  the  tribunal  before 
whom  the  witnesses  were  examined,  whose  appropriate  and 
special  duty  it  is  to  pass  upon  questions  that  must  be  determined 
upon  conflicting  testimony.  An  appellate  court  will  not  assume 
the  office  of  a  jury  or  of  a  referee,  and  weigh  the  testimony  with 
the  view  of  ascertaining  on.  which  side  the  weight  of  probability 
lies.  They  will  reverse  for  the  want  of  evidence,  or  where  the 
finding  is  against  evidence,  in  respect  to  which  there  is  no  con- 
tradiction nor  conflict ;  and  in  extreme  cases,  though  there  may 
be  some  conflict  or  contradiction  in  the  testimony,  they  will  set 
aside  the  verdict,  finding,  or  report,  if,  after  full  and  careful  de- 
liberation, they  are  convinced  that  it  must  have  been  induced 
by  partiality,  prejudice,  or  conniption,  or  was  the  result  of  an  , 
obvious  and  palpable  mistake.  Wherever  there  has  been  pre- 
sumptively a  fair  and  honest  exercise  of  the  judgment  of  the 
tribunal  to  which  the  law  has  committed  the  delicate  and  re- 
sponsible  duty  of  determining  questions  of  fact  upon  conflicting 
evidence — and  that  presumption  exists  in  every  case,  unless  the 
contrary  distinctly  appear — a  court  of  review  will  never  interfere 
with  the  determination  arrived  at,  however  strongly  inclined  to 
think,  if  they  had  to  pass  upon  the  questions  upon  the  same  evi- 
dence, that  they  would  have  arrived  at  a  very  different  conclu- 
sion. The  cases,  therefore,  are  extremely  rare  in  which  a  court 
of  review  would  exercise  the  delicate  discretion  of  assuming  that 
the  finding  must  have  been  produced  by  prejudice,  partiality, 
corruption,  or  palpable  mistake.  In  the  multiplied  and  various 
business  of  this  court,  there  is  scarcely  a  term  that  goes  by  that 
parties,  disappointed  by  the  finding  of  juries  or  referees  upon 
questions  of  fact,  do  not  urge  upon  us  that  their  case  is  one  that 
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calk  for  the  exercise  of  this  discretion  on  the  part  of  this  court ; 
and  yet,  through  a  long  series  of  years,  the  instances  have  been 
very  few  in  which  it  has  set  aside  a  verdict,  or  a  report  of  a 
referee,  upon  that  ground. 

The  several  questions  objected  to  were  pertinent  and  material 
to  the  questions  at  issue.  The  form  of  one  or  two  of  them  was 
objectionable  as  leading,  but  the  objection  was  not  put  upon 
that  specific  ground;  and  where  it  is  not,  it  is  unavailable 
upon  review. 

(After  disposing  of  some  minor  objections) 

The  report  was  confirmed. 


HAULENBECK  a.  GILLIES. 

JHfew  York  Common  Pleas  ;  General  Term,,  December,  1858. 

District  Court  Summons. — Non-resident  Plaintiff. — Dismissal 

of  Appeal. 

Under  the  net  of  1857,  respecting  practice  in  the  district  courts  in  the  city  of  New 
York  (1  Laux  o/1857,  707),  a  non-resident  plaintiff  must  give  security  for  costs 
when  he  proceeds  by  long  summons,  as  well  as  when  he  proceeds  by  short 
summons.    (Brady,  J.,  dissented.) 

The  plaintiff's  appeal  from  a  judgment  dismissing  his  complaint  in  such  an  aotion, 
will  be  dismissed  if  it  does  not  appear  by  the  return  that  any  costs  were 
awarded  against  him. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  a  district 
court  dismissing  a  complaint. 

The  facts  are  stated  in  the  opinion  of  the  court. 

By  the  Court.* — Hilton,  J.— The  plaintiff,  a  resident  of  New 
Jersey,  sued  the  defendants  in  the  Sixth  District  Court,  by  long 
summons,  and  without  giving  security. 

The  defendants  appeared,  and  these  facts  being  admitted,  in- 
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Btead  of  answering,  u  moved  to  dismiss  the  case,"  because  no 
security  had  been  filed. 

The  justice  in  his  return  states  that  he  granted  the  motion, 
and  from  his  ruling  the  plaintiff  appealed. 

Upon  the  argument  we  are  asked  to  dismiss  the  appeal  upon 
the  ground  that  such  a  decision,  by  which  no  costs  were  awarded, 
is  not  appealable. 

Under  the  law  as  it  existed  prior  to  the  act  relative  to  the 
district  courts  in  this  city,  passed  April  13, 1857  (see  Laws  of 
1857,  vol.  1,  p.  707),  a  non-resident  plaintiff  might  at  his  option 
sue  either  by  long  or  short  summons,  the  only  difference  being, 
that  in  the  latter  case  he  was  required  to  furnish  proof  of  his 
non-residence,  and  give  security.  (Nichols  a.  Tracy,  1  Sand/. 
S.  C.,  278 ;  King  a.  Dowdell,  2  Ib.y  131 ;  Allen  a.  Stone,  9  Barb. 
8.  £,  61 ;  Kelly  a.  Kelly,  2  R  L>.  Smith,  250.) 

But  by  the  act  of  1857,  the  practice  in  this  respect  was  changed, 
as  will  be  seen  by  an  examination  of  its  provisions. 

By  section  13,  when  the  plaintiff  is  not  a  resident  of  the 
county,  and  gives  the  security  for  costs  required  by  section  23, 
the  summons  must  be  returnable  in  not  less  than  two,  nor  more 
than  four,  days  from  its  date.  In  other  words,  it  must  be  a  short 
summons. 

Section  23  requires  the  security  in  such  cases  to  be  given  be- 
fore the  summons  is  issued. 

Section  45  specifies  the  cases  where  the  justice  must  render 
judgment  dismissing  the  action  with  costs,  and  without  prejudice 
to  a  new  action.  And  among  the  cases  there  enumerated,  are 
those  where  it  is  objected  at  the  trial,  and  appears  by  the  evi- 
dence, that  the  action  is  brought  by  a  plaintiff  not  a  resident  in 
the  county,  without  giving  the  security  required  by  section  23 
of  the  act.  If,  however,  the  objection  is  not  taken  at  the  trial, 
it  is  waived,  and  the  court  will  be  deemed  to  have  jurisdiction. 

In  this  case  the  return  shows  that  the  fact  of  the  plaintiff's 
non-residence  duly  appeared,  and  the  objection  having  been 
taken  by  the  defendants  that  the  action  had  been  brought  with- 
out giving  the  security  required  by  the  act,  the  justice  very 
properly  dismissed  the  action. 

But  as  the  return  fails  to  show  that  any  costs  have  been  ad 
justed  against  the  plaintiff,  the  determination  of  the  justice  ap 
pears  to  be  incomplete,  and  as  was  said  by  the  late  Supreme 
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Court  in  a  somewhat  similar  case  (Monell  a.  Weller,  2  Johns. , 
8),  is  therefore  incapable  of  reversal  or  affirmance. 

For  this  reason  the  motion  to  dismiss  the  appeal  must  be 
granted. 

Appeal  dismissed,  without  costs. 

Brady,  J.  (dissenting). — Section  13  of  the  act  relating  to  the 
district  courts  of  this  city,  passed  April  13,  1857,  provides  that 
where  the  defendant  is  not  a  resident  of  the  city,  or  where  the 
plaintiff  is  not  a  resident,  and  gives  the  security  required  by 
section  23  of  that  act,  the  summons  must  be  returnable  in  not 
less  than  two,  nor  more  than  four,  days  from  its  date,  and  must 
be  served  at  least  two  days  before  the  time  for  appearance  men- 
tioned therein.  And  further,  that  in  all  oilier  cases  it  must  be 
returnable  not  more  than  twelve  days  from  its  date,  and  must 
be  served  at  least  six  days  before  the  time  of  appearance.  Sec- 
tion 23  referred  to,  provides  that  plaintiffs  not  residing  in  the 
city  and  county  of  New  York  6hall,  before  the  issuing  of  the 
short  summons,  as  provided  in  section  13,  file  with  the  clerk  of 
the  conrt  a  written  undertaking,  &c.  Prior  to  the  act  of  1857, 
a  short  summons  issued  from  a  district  court,  in  favor  of  a  non- 
resident plaintiff,  npon  his  giving  proof  of  the  fact  of  non- 
residence,  and  tendering  to  the  justice  the  security  required  by 
law.  (Act  to  abolish  Imprisonment  for  Debt,  &c,  Laws  0^1831, 
p.  396,  §  32.)  And  in  respect  to  this  proceeding,  section  32  of 
the  act  of  1831,  and  section  13  of  the  act  of  1857,  are  sub- 
stantially the  same.  Under  the  former  it  has  been  held  that  the 
plaintiff  might  proceed  by  long  or  short  summons  at  his  op- 
tion, but  if  he  choose  the  latter  mode,  he  must  give  security.  It 
was  a  privilege,  not  a  restriction.  (Nichols  a.  Tracy,  1  Sandf., 
278 ;  King  a.  Dowdell,  2  1  J.,  131 ;  Kelly  a.  Kelly,  2  K  D. 
Smith,  250.)  Section  13  of  the  act  of  1857  imposes  no  restric- 
tion, but  grants  a  privilege  upon  compliance  with  a  condition, — 
namely,  giving  security,  in  which  case  the  summons  may  be 
short.  The  language  of  the  section  is :  "Where  the  plaintiff  is 
a  resident,  and  gives  the  security  required  by  section  23 ;"  but 
where  he  does  not  give  the  security,  it  seems  to  me  to  be  clear 
that  he  is  then  controlled  by  the  second  subdivision,  which 
provides  that  in  all  other  cases  the  summons  must  be  returnable 
not  more  than  twelve  days,  &c.    There  are  no  words  of  prohi- 
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bition  against  proceeding  by  long  summons.  That  is  the  gene- 
ral mode,  while  the  proceeding  by  short  summons  is  a  speciality 
allowable  when  security  is  given.  For  these  reasons  I  think 
the  justice  erred  in  dismissing  the  complaint.  It  is  said  that 
sectioii  45  of  the  act  of  1857  renders  it  the  duty  of  the  justice 
to  dismiss  the  action  in  all  cases,  if  it*  appears  that  the  plaintiff 
is  a  non-resident,  and  has  not  filed  the  security  contemplated  by 
section  23.  I  submit  with  great  respect  that  such  a  construc- 
tion is  not  warranted  by  the  language  of  the  section  referred  to. 
It  provides  that  the  justice  shall  dismiss  the  action  when  it  is 
objected  that  the  plaintiff  is  a  non-resident  of  the  county,  and 
has  brought  the  action  without  giving  the  security  required  by 
the  act.  I  think  I  have  shown  that  security  is  only  required 
when  the  proceeding  is  by  short  summons.  Indeed,  the  lan- 
guage of  section  23  so  distinctly:  provides,  as  I  understand  it, 
in  connection  with  section  13.  It  is  as  follows:  "Plaintifls  not 
residing  in  the  city  and  county  of  New  York  shall,  before  the 
issuing  of  the  short  summons,  as  provided  in  subdivision  one  of 
section  13  of  this  act,  file  with  the  clerk  of  the  court,  a  written 
undertaking,"  &c.  There  is  nothing,  therefore,  in  section  45 
which  affects  adversely  the  conclusion  at  which  I  have  arrived, 
because  it  appears  that  the  justice  has  no  power  to  dismiss  the 
complaint,  except  in  cases  where  a  non-resident  plaintiff  pro- 
ceeds by  short  summons  without  giving  security. 

The  dismissal  of  the  complaint  was  not  upon  failure  of  proof, 
or  upon  the  ground  that  the  facts  allegechby  the  plaintiff  were 
not  sufficient  to  constitute  a  cause  of  actiouv  The  case  differs, 
therefore,  from  Monell  a.  Weller  {2  Johns.,  8)XThe  justice  dis- 
missed the  action  upon  the  ground  that  he  had^  jurisdiction, 
and  his  decision  is  reviewable  in  this  court  for  .that  reason. 
I  think  the  justice  had  jurisdiction,  that  he  erred  JLdismiasing 
the  complaint,  and  that  the  judgment  should  be  reverb* 
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MOEEISON  a.  GARNER. 

New  York  Common  Pleas  ;  General  Term,  December,  1858. 

Fraudulent  Purchase. — Concealment  of  Insolvency. 

The  defendant,  who  was  accustomed  frequently  to  purchase  from  the  plaintiffs,  for 
cash,  bills  of  exchange  for  remittance  to  Europe  in  bis  business,  becoming  in- 
solvent, procured  them  to  sell  him  bills  to  a  large  amount  upon  credit,  con- 
cealing his  insolvency,  though  making  no  direct  false  representations  as  to  his 
condition,  or  the  use  to  which  he  should  put  them ;  and  he  then  sold  these  bills 
in  the  market. 

Held,  that  the  circumstances  being  such  as  to  show  that  he  purchased  the 
bills  with  intention  to  make  such  use  of  .them,  and  knowing  his  inability  to  pay 
for  them,  the  purchase  was  fraudulent,  and  that  he  was  liable  to  arrest  in  an 
actiou  for  their  value. 

Appeal  from  ao  order  denying  motion  to  vacate  an  order  of 
arrest. 

The  facts  are  stated  in  the  opinion. 

Bt  the  Court.* — Daly,  J. — Upon  the  evidence  before  him, 
the  judge  below  was  warranted  in  drawing  the  inference  that 
the  defendant  fraudulently  contracted  the  debt ;  that  he  pur- 
chased the  draft  with  a  knowledge  that  he  was  at  the  time  in* 
solvent,  and  would  not  be  able  to  pay  the  amount  at  the  expira- 
tion of  the  credit,  unless  he  applied  the  proceeds  derived  from 
the  sale  of  the  bills  to  that  purpose. 

The  bills  were  sold  to  him  upon  the  assumption,  from  the 
usual  course  of  his  business,  that  they  were  to  be  used  by  him 
to  remit  funds  to  Europe ;  but  on  the  contrary,  according  to  his 
own  statement,  he  sold  Hie  bills  in  this  market,  as  he  alleges  at 
a  profit,  but  does  not  disclose  in  his  affidavit  the  name  of  the  • 

person  or  firm  to  whom  he  sold  them,  or  what  he  did  with  the 
proceeds.  When  the  bills  were  offered  for  sale  by  the  broker, 
he  took  a  day  to  consider  whether  he  could  make  use  of  them, 
though  he  had  frequently  purchased  bills  of  the  same  drawers 

*  Present,  Dalt,  F.  J.,  Beady  and  Hn*ow,  JJ. 
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and  indorsers  from  the  broker,  and  was  in  the  habit  of  deciding 
at  once  as  to  their  purchase.  On  the  next  day,  the  25th  of 
September,  1857,  he  announced  that  he  would  take  the  bills 
upon  the  terms  of  paying  for  them  in  cash  on  or  before  the  20th 
of  October  following ;  which  was  agreed  to,  and  the  bills  were 
sent  to  him,  which  was  the  first  occasion  of  his  purchasing  bills 
of  this  description  from  the  broker  upon  credit  When  they 
were  delivered  to  him,  he  was  in  the  office  of  his  brother,  of  the 
firm  of  Garner  &  Co.,  which  office  adjoined  and  communicated 
with  his  own,  and  was  engaged  in  close  and  earnest  conversa- 
tion with  his  brother ;  and  the  witness  testifies  that  his  manner 
was  excited  and  flurried.  At  that  time  he  was  closely  connected 
with  his  brother's  house, — being,  according  to  his  own  statement, 
indebted  to  them  in  the  sum  of  $600,000,  against  which  they 
held  securities  estimated  by  them  at  $400,000,  but  by  him  at 
several  hundred  thousand  dollars  more  than  the  amount  of 
Garner  &  Co.'s  claim ;  which  securities,  according  to  the  testi- 
mony, have  not  depreciated  since  that  time,  but  have  actually 
appreciated  in  value  between  the  time  that  the  defendant's 
failure  was  announced  and  the  time  when  he  executed  his  as- 
signment. On  the  day  after  the  defendant  bought  these  bills,  the 
house  of  Garner  &  Go.  failed ;  and  on  the  day,  or  a  day  or  two 
after  that  event,  when  the  defendant  was  applied  to  to  cash  the 
bills,  he  told  the  plaintiffs'  agent  that  the  price  of  the  bills  was 
as  safe  as  if  the  plaintiffs  had  the  money  in  their  own  pockets. 
He  swears  that  when  he  bought  the  bills  the  day  before  the 
failure  of  his  brother's  house,  he  had  no  intimation  or  suspicion 
that  that  house  would  have  to  suspend,  and  that  the  first  intima- 
tion he  had  to  that  effect  was  on  the  day  after  their  failure,— a 
statement  ifliprobable  upon  its  face,  and  in  respect  to  which  I 
think  the  judge  below  was  justified  in  disbelieving  him,  as  be 
was  involved  in  large  transactions  with  that  house.  ^Ihej  had 
supplied  him  with  exchange  the  month  previous  to  the  amount 
of  forty  thousand  pounds ;  and  it  was  in  evidence  that,  for  some 
days  before  the  failure  of  Garner  &  Co.,  it  was  a  matter  of  pub- 
lic notoriety  among  business  men  that  that  firm  was  in  difficulty, 
and  would  be  likely  to  fail. 

He  swears  that  the  failure  of  that  firm  affected  his  credit,  and 
that  the  large  amount  of  securities  held  by  them  and  by  him 
became  so  depreciated  by  the  crisis,  that  he  was  compelled  to 
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suspend  twenty-three  days  after.    But  the  witnesses  of  the  plain- 
tiff testify  that  there  was  no  material  depreciation  in  securi- 
ties between  the  time  of  the  failure  of  Garner  &  Go.  and  the 
failure  of  the  defendant ;  and  if  the  defendant  wishes  the  CQurt 
ft  believe,  after  this  evidence  on  the  part  of  the  plaintiff,  that 
his  condition  was  unexpectedly  and  materially  changed  by  the 
failure  of  his  brother's  house, — that  his  failure  sprang  from  causes 
of  which  he  had  no  knowledge  when  he  bought  these  bills, — he 
should  have  specified  or  indicated  some  of  the  securities  held  by 
his  brother's  house  and  by  himself,  the  rapid  depreciation  of 
which  brought  about  his  failure  so  unexpectedly ;  the  more  es- 
pecially when  it  is  in  evidence  that  there  was  a  rise  in  the  value 
of  securities  between  the  time  of  his  suspension  and  the  time  of 
his  assignment    He  swears  that  he  was  disappointed,  on  the  14th 
of  October,  in  effecting  an  arrangement  for  some  £20,000 ;  and 
that  as  financial  matters  and  securities  became  worse  and  worse, 
and  more  depreciated  after  the  28th  of  September,  he  was  compel- 
led on  the  17th  of  October  to  yield  to  the  pressure  of  the  times. 
In  the  statement  as  to  the  condition  of  the  times,  and  the  general 
depreciation  of  securities  between  the  periods  indicated,  he  is 
contradicted  by  the  other  witnesses;  and  the  impression  made 
upon  my  mind  by  the  testimony  is,  that  nothing  occurred  to 
cause  his  failure,  from  the  time  he  purchased  the  bills  until  he 
suspended,  that  he  did  not  know  and  anticipate  when  he  bought 
them. 

The  day's  deliberation  before  concluding  the  purchase — the 
purchase  of  them  upon  credit,  contrary  to  his  usual  business 
custom — the  omission  to  enter  the  transaction  in  his  books — the 
fact  that  he  did  not  purchase  them  to  remit  to  Europe,  but  that 
he  might  sell  them  again  in  the  market  here — and  his  silence  a9 
to  the  name  of  the  person  or  firm  to  whom  he  sold  them,  and 
as  to  what  he  did  with  the  proceeds — are  all  circumstances  justi- 
fying the  conclusion  arrived  at  by  Judge  Ingraham,  that  he 
purchased  them  fraudulently. 

His  attempt  to  explain  why  he  did  not  have  the  purchase  en- 
tered in  his  books  is  unsatisfactory.  It  was  in  evidence  that  it 
is  the  universal  custom  among  merchants  to  make  entries  in 
their  books  of  the  purchase  or  sale  of  bills  of  exchange  as  soon 
as  they  are  purchased  or  sold ;  and  it  would  be  apparent  with- 
out this  evidence  that  it  is  unmercantile,  and  strongly  suspicious, 
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to  make  no  entry  of  a  purchase  upon  credit,  and  of  a  subsequent 
sale,  in  a  transaction  involving  an  amount  of  over  $23,000,  in  the 
conduct  and  management  of  so  large  a  business  as  that  con- 
ducted by  the  defendant.  That  the  defendant  so  regarded  it  is 
evident  from  his  declaring  to  the  plaintiff's  agent,  more  than 
twenty  days  after  the  sale,  that  the  transaction  was  entered  in 
his  books;  whereas,  now,  he  swears  in  his  affidavit  that  it  was 
not  his  business  custom  to  make  any  entry  of  such  a  transaction 
until  he  knew  whether  the  bills  would  be  accepted  or  not  His 
present  explanation  of  the  omission,  therefore,  is  not  consistent 
with  his  previous  declaration,  and  the  inference  that  it  warrants 
must  be  taken  against  him.  It  was  also  in  evidence  that  the 
bills  sold  by  the  plaintiff  were  of  the  first  class,  and  that  the 
defendant  could  not  have  sold  them  here  again  at  a  profit  If 
the  facts  were  otherwise,  it  was  an  easy  matter  for  the  defendant 
to  disclose  the  name  of  the  person  or  firm  to  whom  he  sold 
them,  and  the  amount  for  which  they  were  sold,  or,  if  he  wished 
to  put  the  matter  beyond  contradiction,  to  get  the  affidavit  of 
the  purchaser  as  to  the  fact.  He  has  not  thought  proper  to  do 
this,  or  to  avail  himself  of  the  privilege  granted  him  by  the 
judge,  of  renewing  his  motion  upon  further  affidavits,  if  he 
could  explain  or  avert  the  conclusion  that  must  arise  upon  the 
facts  as  they  are  now  presented,  but  has  appealed  from  the 
judge's  decision. 

That  decision  was  in  my  judgment  correct,  and  the  order 
below  should  be  affirmed. 


BOGAKDUS  a.  LIVINGSTON. 

New  York  Common  Pleas;  General  Term^  December,  1858. 

Attorney  ajto  Client. — RfirrATBfEB.— Skrtiok. — Motion  to 

vacate  Judgment. 

An  attorney,  being  employed  by  his  client  in  the  prosecution  and  defeats  of 

many  suite,  gave  a  voluntary  appearance  for  him  in  a  new  suit  brought  again** 

'    him  upon  a  subject  connected  with  suits  then  pending.    About  the  time  uf 
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serving  this  appearance,  the  attorney  told  bim  that  he  had  appeared  for  him, 
and  he  expressed  no  dissent.  No  further  steps  were  taken  in  the  action  for  the 
space  of  five  years,  when  the  plaintiff  served  his  complaint  upon  the  attorney, 
who,  deeming  his  authority  to  hare  lapsed,  delivered  it  to  the  defendant.  The 
defendant  took  no  notice  of  the  proceedings  until  six  months  after  judgment 
entered  against  him  on  failure  to  answer,  when,  being  disturbed  by  supple* 
mentary  proceedings,  he  moved  to  set  aside  the  summons  and  all  subsequent 
proceedings. 

Hdd,  That  the  motion  was  properly  denied.  1.  The  attorney's  appearance 
was  not  unauthorized,  but  under  such  facts  he  might  well  assume  a  retainer. 

2.  Such  appearance  being  equivalent  to  a  personal  service,  the  judgment 
was  regular. 

3.  That  the  defendant's  delay  in  moving  was  such  as  to  preclude  the  setting 
aside  the  judgment  with  leave  to  defend,  there  being  no  satisfactory  excuse  for 
the  delay,  and  -a  merely  formal  affidavit  of  merits. 

Motion  to  set  aside  summons  and  $11  subsequent  proceedings. 
The  facts  are  stated  in  the  opinion. 

Br  thb  Coubt.* — Daly,  J. — Where  an  attorney  has  appeared 
for  a  defendant  without  authority,  the  court  will  not,  unless  the 
attorney  is  irresponsible,  set  aside  the  judgment,  but  will  leave 
the  defendant  to  his  action  against  the  attorney.  If  the  defend- 
ant however,  swear  to  merits,  the  court  will  allow  him  to  come 
in  and  defend,  suffering  the  judgment  to  stand  that  the  plain- 
tiff's lien,  acquired  by  the  judgment,  may  be  preserved.  (Denton 
*a.  Noyes,  6  Johns.,  296.) 

But  this  is  not  a  case  of  an  appearance  by  an  attorney  with- 
out authority.  Mount,  the  attorney,  swears  to  a  state  of  facts 
from  which  he  might  well  assume  that  he  had  authority  to 
appear  for  the  defendant.  When  he  served  the  notice  of  re- 
tainer in  this  suit,  he  was,  and  had  been  for  a  long  time  prior, 
acting  as  the  attorney  and  counsel  for  the  defendant  in  the  prose- 
cution and  defence  of  suits,  one  of  which,  growing  out  of  the 
transaction  which  led  to  the  giving  of  the  note  in  this  suit,  was 
then  pending.  He  swears^  to  the  best  of  his  belief,  that,  at  or 
about  the  time  when  he  served  the  notice  of  retainer,  he  in- 
formed the  defendant  that  he  had  appeared  for  him,  and  the 
defendant  does  not  in  his  affidavit  deny  that  he  had  been  so 

informed.    Assuming  it,  then,  to  be  the  fact  that  he  was  so 
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informed,  bis  expressing  no  dissent  was  a  recognition  of  the 
propriety  of  the  attorney's  act,  and  of  his  authority  to  appear 
for  him.  This  took  place  in  the  year  1852.  Five  years  after, 
the  plaintiffs  served  their  complaint;  and  Mount,  considering 
that  his  authority  had,  as  he  expresses  it,  "  ceased  by  non  user, 
or  become  extinct  by  age,"  sent  the  complaint  to  the  defendant 
at  or  about  the  day  when  he  received  it,  the  receipt  of  which  is 
not  denied  by  the  defendant.  This  was  on  the  24th  of  Septem- 
ber, 1857.  The  defendant  took  no  steps  to  defend,  but  suffered 
the  plaintiff  to  go  on  and  enter  up  judgment,  which  he  did  on 
the  33th  of  October  following ;  and  it  was  not  until  after  April, 
1858,  when  an  order  was  made  for  his  examination  supple 
mentary  to  execution,  that  the  defendant  took  any  notice  of  the 
•plaintiff's  proceedings,  when  he  made  the  present  motion  to  set 
aside  the  summons  and  all  subsequent  proceedings, — setting 
forth  in  his  affidavit  that  the  summons  had  not  been  served 
upon  him,  and  that  he  had  not  authorized  any  attorney  of  this 
court  to  appear  for  him,  and  that  he  had  a  good  defence  to  the 
action. 

Under  the  Code,  a  voluntary  appearance  by  a  defendant  is 
equivalent  to  the  personal  service  of  a  summons,  which  was  the 
case  here,  the  defendant  having  appeared  through  his  attorney, 
Mount,  who,  as  before  suggested,  apprised  him  that  he  had  ap- 
peared for  him,  and  whose  authority  to  appear  was  recognized 
by  the  defendant's  expressing  no  dissent.  The  judgment,  there- 
fore, and  all  proceedings  founded  upon  it,  was  regular,  and 
there  was  no  ground  for  setting  it  aside.  The  only  remaining 
question  is,  whether  the  defendant  was  entitled  to  come  in  and 
defend  upon  the  merits.  I  think  that,  in  a  case  like  this,  where 
the  defendant  suffered  six  months  to  elapse — after  he  was  ap- 
prised, by  the  service  of  the  complaint,  that  the  plaintiff  was 
proceeding  to  judgment — without  taking  any  steps  to  defend, 
but  knowingly  suffered  the  plaintiff  to  go  on  to  judgment,  to 
ssue  execution,  and  institute  proceedings  supplementary  to 
execution,  is  one  that  does  not  commend  itself  to  the  favor  of 
the  court.  The  defendant  has  given  no  satisfactory  excuse  for 
the  delay ;  and  the  rule  is  well  settled,  that  a  defendant  who 
asks  for  such  relief  must  apply  with  due  diligence.  (Payne  a. 
The  People,  6  Johns.,  130 ;  Beekman  a.  Franker,  3  Cai^  95 ; 
Johnson  a.  Clark,  6  Wend.,  517 ;  Graham's  Practice,  2  ed.,  788.) 
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We  should,  at  least,  be  satisfied  that  we  will  do  injustice  if 
the  relief  is  not  granted ;  and  something  more  is  necessary  to 
satisfy  us  of  that  than  putting  in  a  formal  affidavit  of  merits. 
The  order  appealed  from  should  be  affirmed. 


STILWELL  a.  OTIS. 

New  York  Common  Pleas;  General' Term,  December ',  1858. 

Attorney's  Compensation. — Statute  op  Frauds. 

An  assignee,  for  benefit  of  creditors!  was  requested  by  the  preferred  creditors  to 
transfer  the  assigned  property  to  them  in  payment  of  the  preferred  debts ;  and 
the  attorney  who  drew  the  assignment  objecting  that  there  would  be  nothing 
left  wherewith  to  pay  his  charges,  the  creditors  promised  to  pay  them,  but 
without  ascertaining  the  amount,  and  the  transfer  was  -thereupon  consum- 
mated. 

Held,  that  the  promise  was  an  original  undertaking,  and  not  void  by  the 
statute  of  frauds,  because  not  in  writing.  The  creditors  who  made  it  were 
liable  to  pay  a  reasonable  bill  to  the  attorney ;  and  their  liability  was  not  at 
all  affected  by  the  liability  of  the  assignee  for  the  same  debt. 

Appeal  from  a  judgment 

The  facts  are  stated  in  the  opinion. 

By  the  Court.* — Hilton,  J. — The  plaintiffs  are  practising 
lawyers,  and  bring  this  action  to  recover  the  value  of  their 
services  in  drawing  an  assignment,  for  the  benefit  of  creditors, 
executed  by  James  Hammill  to  John  Hammill,  and  in  which 
the  defendants  were  preferred  for  the  amount  owing  them  by 
the  assignor. 

It  appears,  that  after  the  assignment  had  been  executed  and 
delivered,  the  defendants  proposed  to  the  assignee  to  transfer  all 
the  assigned  property  to  them,  in  payment  of  their  preferred 
debt.  This  offer  was  made  in  the  presence  of  the  plaintiff, 
who  acted  as  counsel  for  the  assignee;  and  it  was  objected  to, 

*  Present,  Daly,  F.  J,  and  Bradt  and  Hilton,  JJ. 
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on  the  ground  that  its  acceptance  would  leave  no  property  or 
funds  in  the  assignee's  hands  wherewith  to  pay  the  plaintiff^ 
charges  for  drawing  the  assignment,  &c. 

The  defendants  then  agreed  to  pay  snch  charges,  and  the 
agreement  was  afterwards  consummated  by  the  assignee  de- 
livering to  them  all  the  assigned  property. 

Apart  from  the  plaintiffs'  evidence  on  the  trial,  these  facts 
appear  from  the  testimony  of  the  defendant  P.  M.  Otis,  who, 
after  detailing  the  several  interviews  which  led  to  this  agree- 
ment, adds :  "  I  said  we  would  pay  the  costs  of  drawing  the 
papers.  This  was  brought  about  by  Mr.  Swain-.  He  asked 
who  would  pay  the  expenses.  The  assignee  said  he  would  have 
nothing  to  pay  with.  I  supposed  it  was  the  best  way  to  assume 
the  thing,  thinking  it  would  only  be  $20  or  $25.  The  bill  of 
sale  was  executed,  I  think,  the  following  day." 

And  again  :  "  When  Mr.  Swain  spoke  of  the  payment  of  the  # . 
expenses  of  the  assignment,  I  did  not  ask  him  the  amount  of 
his  bill.    I  supposed  we  would  have  to  pay  a  reasonable  bin." 

The  jury,  by  their  verdict,  found  that  $50  was  a  reasonable 
charge  for  the  services  of  the  plaintiffe,  and  for  that  amount, 
with  costs,  judgment  was  rendered. 

It  is  quite  obvious  that  the  agreement  of  the  defendants  to 
pay  this  debt  was  not  such  as  is  required  by  the  statute  of 
frauds  to  be  in  writing.  It  was  an  original  undertaking  on  their 
part,  in  consideration  of  the  assignee  transferring  to  them  all  the 
assigned  property,  that  they  would  pay  the  plaintiffe'  charges 
for  drawing  the  assignment. 

It  was  a  condition  of  the  transfer  that  they  should  pay  this 
debt ;  and  the  liability  of  the  assignee  for  the  same  debt  does 
not  at  all  affect  the  character  or  extent  of  the  defendants'  obli- 
gation. (Leonard  a.  Vredenburgh,  8  Johns*,  29 ;  Skeiton  fl. 
Brewster,  lb.,  376 ;  Mather  a.  Perry,  2  Denio,  162 ;  Barker  a. 
Bncklin,  lb.,  45 ;  Del.  &  Hudson  Canal  Co.  a.  Westchester 
Co.  Bank,  4  lb.,  97 ;  Mercien  a.  Andrus,  10  WencL,  461 ;  Ell- 
wood  a.  Monk,  5  lb.,  235 ;  Blunt  a.  Boyd,  3  Barb.,  S.  €.,  211 ; 
Cailleux  a.  Hall,  1  E.  P.  Smith,  5.) 

Judgment  affirmed. 
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PEEL  a.  ELLIOTT. 
Supreme  Court,  First  District;  Special  Term,  July,  1858. 

Again,  General  Term,  September,  1858. 

Parties. — Affidavit  to  obtain  Arrest. — Causes  of  Action. 

Where  property  is  vemed  in  an  officer  for  the  time  being  of  a  foreign  government, 
and  he  is  authorized  to  maintain  an  action  therefor  in  bis  own  name  by  the 
country  he  represents,  he  may  maintain  such  action  in  this  State. 

On  motion  to  vacate  an  order  of  arrest,  on  the  ground  of  the  insufficiency  of  the 
plaintiff's  affidavit,  it  is  no  ground  of  objection  to  his  affidavit  that  the  facts  are 
sworn  to  on  information  and  belief;  if  the  means  of  information  are  stated,  and 
they  are  sufficient  to  make  out  a  prima  facie  case  until  denied  by  the  defendant. 


On  motion  to  vacate  an  order  of  arrest  founded  on  the  nature  of  the  cause  of 
action,  if  there  is  any  ambiguity  as  to  its  nature,  the  determination  must  be 
governed  by  ascertaining,  not  what  cause  of  action  the  plaintiff  has  intended  to 
set  forth,  but  rather  what  cause  of  action  he  must  rely  upon  for  a  recovery. 

A  preliminary  and  ex  parte  proceeding—*,  g.,  a  commission  and  inquisition  taken 
by  the  British  government  against  a  defaulting  officer,  by  which  the  debt  is 
ascertained  and  made  a  matter  of  record,  upon  which  a  writ  of  extent  may 
issue— does  not  merge  the  original  cause  of  action,  so  as  to  preclude  an  action 
on  the  original  debt,  or  an  arrest  in  such  action.  A  proceeding  which  could 
not  be  effectual  to  raise  a  new  cause  of  action,  does  not  operate  to  deprive  the 
plaintiff  of  the  circumstances  under  which  the  original  cause  of  action  arose. 

Whether  the  provision  of  subdivision  2  of  section  179  of  the  Code — authorizing  an 
arrest  of  a  person  for  embezzlement  or  misconduct  in  a  public  office — applies  to 
the  case  of  an  officer  of  a  foreign  government — Query  f 

I.  July,  1858,-^Motion  to  vacate  order  of  arrest,  on  the 
ground  of  the  insufficiency  of  the  plaintiff's  affidavit. 

The  action  was  brought  by  the  plaintiff,  as  her  Britannic 
Majesty's  principal  secretary  of  state  for  the  war  department, 
against  the  defendant,  who  had  been  a  military  storekeeper 
under  that  government,  and  had  come  to  this  State  from  Eng- 
land ;  and  it  sought  to  recover  a  large  sum  of  money  alleged  to 
have  been  embezzled  by  him  in  his  office.  On  the  commence- 
ment of  the  action  the  defendant  was  arrested  upon  the  affidavit 
of  the  plaintiff's  attorney,  setting  forth  his  case. 
Vou  VTI.— 28 
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The  case  presented  substantially  the  following  facts: — The 
defendant  was,  on  and  prior  to  the  20th  day  of  May,  1858,  hei 
Britannic  Majesty's  principal  military  storekeeper  at  Weedon, 
England,  and,  as  such,  was  charged  with  the  disbursement  and 
payment  to  the  persons  entitled  thereto  of  various  large  sums  of 
money,  from  time  to  time  intrusted  to  him  for  that  purpose  by 
the  war  department,  of  which  the  plaintiff  was  principal  secre- 
tary of  state,  and  as  6uch  secretary,  having  or  claiming  the  care 
and  custody  of  the  property  of  that  department,  and  the  right  to 
prosecute  in  his  own  name  any  action  or  proceedings  for  or  con- 
cerning the  same.  A  portion  of  the  moneys  •bus  intrusted  to 
the  defendant  he  failed  to  disburse  and  pay  over  according  to 
law,  and  appropriated  them  to  his  own  use,  under  pretence  of 
satisfying  a  claim  which  he  alleged  he  bad  against  the  depart- 
ment for  arrears  of  pay,  fees,  and  perquisites,  and  which  he 
claimed  to  have  a  legal  right  thus  to  satisfy.  On  the  contrary, 
the  plaintiff  claimed  that  this  amounted  to  an  embezzlement  and 
fraudulent  misapplication  of  those  funds  by  the  defendant  as  a 
public  officer,  and  a  fraudulent  conversion  of  the  same  to  his 
own  use.  The  defendant  having  left  or  absconded  from  Eng- 
land about  the  20th  of  May,  1858,  and  come  to  this  country,  a 
paper,  supposed  in  these  proceedings  to  be  a  writ  qf  extent,  was 
sued  out  by  her  majesty  in  the  Court  of  Exchequer,  directed  to 
certain  commissioners  therein  named,  to  inquire,  through  a  jury 
and  witnesses,  whether  the  defendant  was  indebted  to  her 
majesty  for  any  sums  received  by  him  as  such  military  store- 
keeper for  her  majesty's  use  and  not  paid  over ;  and  if  so,  in 
what  sums,  and  duly  to  take  an  inquisition  and  return  the  same 
to  the  Court  of  Exchequer.  By  the  same  court  the  sheriff  of 
Middlesex  was  commanded  to  Summon  the  jury  for  such  pur- 
pose. To  this  writ  the  return  of  the  commissioners  and  the 
inquisition  were  annexed.  By  the  latter  it  was  found  that  the 
defendant,  u  James  Sutton  Elliott,  late  of  Weedon,  in  the  county 
of  Northampton,  principal  military  storekeeper  in  the  war  de- 
partment in  the  said  commission  also  named,  is,  on  the  day  of 
taking  this  inquisition,  justly  and  truly  indebted  to  her  majesty 
in  the  sum  of  £2223  3<£,  for  money  received  by  the  said  James 
Sutton  Elliott  for  her  majesty's  use,  and  which  he  the  said 
James  Sutton  Elliott  should  have  appropriated  in  payment  of 
various  sums  due  on  her  majesty's  account,  but  which  the  said 
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James  Button  Elliott  had  neglected  to  do."  These  last  facts,  as 
to  the  aforesaid  commission,  the  return  and  inquisition,  appeared 
by  an  exemplified  copy  thereof,  under  the  seal  of  the  Court  of 
Exchequer,  and  said  papers  were  described  in  such  exemplifica- 
tion as  "  a  certain  record  remaining  among  the  remembrances 
of  our  Court  of  Exchequer  at  Westminster,  that  is  to  say,  among 
the  records  of  Trinity  Term,  in  the  twenty-first  year  of  the  reign 
of  Queen  Victoria." 

The  affidavit  on  which  the  arrest  was  founded  was  made  by 
the  plaintiff's  attorney,  and,  after  stating  the  facts,  contained  the 
following  statement  as  to  the  deponent's  means  of  knowledge  : 

"  That  this  deponent  is  now,  and  for  two  years  last  past  and 
upwards  hath  acted  as  attorney  and  counsel  for  the  aforesaid 
department  in  divers  matters  of  business  of  the  said  department, 
and  hath  been  and  is  in  frequent  communication  with  the  said 
department  thereon ;  and  the  foregoing  statements  are  made  by 
deponent  on  his  information  and  belief,  derived  from  instruc- 
tions received  by  him,  this  deponent,  from. Charles  M.  Olode, 
solicitor,  and  R.  H.  Tomeau,  assistant  solicitor  of  the  said  de- 
partment, and  from  an  exemplified  copy  of  the  aforesaid  inqui- 
sition, under  the  great  seal  of  her  laid  Britannic  Majesty's  said 
Court  of  Exchequer,  received  by  him,  this  deponent,  from  the 
said  H.  R.  Tomeau,  in  the  course  of  his  employment  as  afore- 
8aid4" 

The  defendant  moved  for  an  order  vacating  the  arrest,  on  the 
ground  of  insufficiency  in  the  plaintiff's  affidavit 

C.  A.  Seward,  for  the  motion. 

Both  parties  are  non-residents,  and  the  court  should  scruti- 
nise the  plaintiff's  case  with  great  strictness.  (Hyer  a.  Ay  res, 
2  Edn  222.) 

I.  His  affidavit  is  fatally  defective,  in  that  it  shows  that  not 
the  plaintiff,  but  the  queen,  is  the  real  party  in  interest  The 
defendant  is  not  indebted  to  the  plaintiff,  and  the  latter  cannot 
maintain  an  action,  although  he  is  the  agent  or  servant  of  the 
government    (Republic  of  Mexico  a.  Arranjois,  11  How.  Pr. 

£-**•) 

II.  The  cause  of  action,  for  the  embezzlement  charged,  was 
merged  by  the  proceedings  of  extent.  Any  action  must  now 
be  ^founded  upon  those  proceedings,  and  in  such  action  thef 
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defendant  is  not  liable  to  arrest.  (Goodrich  a.  Dunbar,  17 
Barb.,  647.) 

III.  The  affidavit  is  entirely  on  information  and  belief,  and 
therefore  insufficient.  (Campbell  a.  Bryan,  15  Bow.  Pt.  R.,  51.) 
Again :  the  first  allegation  of  the  affidavit  (after  stating  the  de- 
fendant's office,  and  that  moneys  were  intrusted  to  him),  is,  that 
the  defendant,  "  as  such  public  officer,  had  fraudulently  embez- 
zled, misappropriated,  and  misapplied,'9  &c.  This  is  die  exact 
language  of  subdivision  2  of  section  179,  and  is  a  conclusion  of 
law.  The  facts  and  circumstances  whence  this  conclusion  flows 
are  not  stated  so  that  the  court  can  be  judicially  informed  that 
the  applicant  had  a  right  to  draw  the  legal  conclusion.  The 
second  charge  is,  "  that  the  defendant  hath  been  guilty  of  mis- 
conduct and  neglect  in  such  his  office."  This  is  likewise  a 
conclusion  of  law,  and  alleged  in  the  exact  language  of  subdi- 
vision 2.  The  time,  the  place,  and  the  circumstances — in  other 
words,  the  facts  justifying  the  conclusions — are  not  stated.  The 
third  charge  is,  u  and  likewise  of  fraud  in  contracting  the  debt 
for  which  this  action  is  brought."  This  is  in  the  language  of 
subdivision  4  of  section  179  of  the  Code,  without  a  single  posi- 
tive affirmation  of  fact  constituting  the  alleged  fraud.  That  this 
is  not  enough,  is  established  by  all  the  adjudications : 

1,  "It  is  not  sufficient  to  state  that  the  case  is  one  of  those 
mentioned  in  section  179 ;  facts  enough  must  be  stated,  so  that 
the  judge  can  see  from  them  that  it  is  such  a  case."  (4  Mow. 
Pt.  R.,  96 ;  2  Code  R.,  53.)  2.  "  Swearing  within  the  words 
of  the  statute  is  insufficient."  (21  Wend.,  672 ;  9  Barb.,  446.) 
3.  "  The  affidavit  is  defective  if  it  omits  to  state  the  facts  and 
circumstances  from  which  the  plaintiff  claims  that  the  legal  con- 
clusions follow."  (14  Wend.,  233.)  4.  "  Charging  fraud  gener- 
ally is  not  sufficient,  but  the  court  must  be  advised  in  what  the 
fraud  consists."  (6  Hill,  229.)  5.  "  The  plaintiff  must  specify 
and  establish  the '  particular  fraud  as  the  foundation  of  the 
order."  (12  Bow.  Pt.  jB.,  199.)  6.  An  affidavit  "  that  the  affiant 
has  been  informed  and  believes  that  the  defendant  has  been 
guilty  of  a  fraud,  is  insufficient."  (10  Barb.,  79.)  7.  "  An  affi- 
davit upon  information  and  belief  generally  is  clearly  insuffi- 
cient" (15  Bow.  Pt.  R.,  51.)  8.  "  If  it  is  allowable  to  state 
any  material  facts  upon  information  and  belief,  the  nature,  qual- 
ity, and  means  of  the  information  must  be  pointed  out,  so  that 
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the  judge  may  be  able  to  form  a  belief,"  and  that  "  the  belief 
of  the  party  cannot  be  substituted  for  that  of  the  judge."  (lb.  / 
10  Barb.,  178.) 

J.  T.  WiUiams  and  H.  Whittaker,  opposed. 

Ingbaham,  J. — This  action  may  be  brought  in  the  name  of 
the  plaintiff.  The  statutes  of  England  vest  the  property  in  the 
officer,  and  give  him  authority  to  sue  for  it. 

There  is  nothing  in  the  decision  of  Judge  Hoffman  (11  How. 
Pr.  JR.,  1)  which  interferes  with  such  a  mode  of  sustaining  the 
action.  He  says, "  If  the  State  sues  without  the  individuality  of 
a  monarch,  some  public  officer  representing  it  must  be  upon  the 
record."  '  And  again :  "  An  ambassador  may  sustain  an  action 
on  behalf  of  the  sovereign." 

Where  the  property  is  vested  in  the  officer  for  the  time  being, 
and  he  is  authorized  to  maintain  an  action  therefor  in  his  own 
name  by  the  country  he  represents,  I  see  no  reason  why  he 
cannot  sue  in  this  country. 

This  action  for  the  recovery  of  the  money  embezzled  is  not 
merged  in  the  extent  and  proceedings  thereon,  nor  affected 
thereby,  so  far  as  I  have  been  able  to  obtain  information  in 
regard  thereto.  The  one  is  an  information  for  the  government, 
the  other  a  proceeding  to  obtain  payment  of  the  debt,  not  inter- 
fered with  by  the  former. 

The  objection,  that  the  facts  are  sworn  to  on  information  and 
belief  is  not  available  on  this  motion.  The  means  of  informa- 
tion are  stated,  and  they  are  sufficient  to  make  out  a  prima 
facie  case  until  denied  by  the  defendant.  Motion  to  discharge 
order  of  arrest  is  denied,  without  prejudice  to  a  renewal  cf  the 
motion  on  affidavit  of  the  defendant. 

IL  September,  1858. — Appeal  from  an  order  denying  a  mor 
tion  to  vacate,  founded  on  the  defendant's  affidavit 

The  defendant  availed  himself  of  the  privilege  granted  by  the 
order  denying  his  first  motion,  and  moved  upon  his  affidavit, 
and  the  papers  before  used.  His  affidavit  was  met  by  counter- 
affidavits  on  the  part  of  the  plaintiff. 

The  complaint,  which  was  not  served  until  after  the  deter- 
mination of  the  first  motion  to  vacate  the  arrest,  but  was  verified 
on  the  10th  of  August,  1858,  after  setting  out  the  title  of  the 
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plaintiff,  and  his  right  to  sue  for  the  cause  of  action  therein  set 
forth,  alleged  the  appointment  of  the  defendant  in  October,  1855, 
a9  a  public  officer  in  the  war  department,  to  wit,  principal  mili- 
tary storekeeper  in  the  said  war  department  at  Weedon,  and  his 
continuance  in  said  employment  till  about  the  20th  of  May, 
1858,  when  he  absconded  therefrom;  that  he  was,  as  such 
storekeeper,  intrusted  with  divers  property  of  said  department, 
and  especially  with  divers  large  sums  of  money  for  payment  to 
the  persons  entitled  thereto,  a  portion  of  which  he  neglected  so 
to  pay  or  apply,  and  did,  on  or  before  the  20th  day  of  May, 
1858,  fraudulently  and  wrongfully,  and  with  misconduct  and 
neglect  of  the  duties  of  his  said  office,  embezzle  and  misapply, 
and  convert  to  his  the  said  James  Sutton  Elliott's  own  use  and 
purposes  a  large  sum  of  money,  part  of  such  moneys  so  intrusted 
to  him  as  aforesaid — to  wit,  the  sum  of  £2223  3<£,  currency  of 
the  said  United  Kingdom  of  Great  Britain  and  Ireland,  the 
same  being  of  the  value  of  $10,818.66  currency  of  the  United 
States  of  America" — in  fraud  of  the  department,  and  in  breach 
of  his  duties  as  such  public  officer,  and  fraudulently  and  wrong- 
fully misconducted  himself  and  absconded  from  the  duties  of 
his  office  without  discharge  therefrom,  and  without  applying  or 
accounting  for  said  moneys,  and  that  he  had  never  since  applied 
the  same  or  accounted  therefor. 

The  complaint  then  stated  that,  on  such  embezzlement  and 
absconding,  a  writ  of  extent  was  duly  issued,  and  an  inquisition 
was  also  taken  under  such  extent,  in  due  form  of  law,  whereby 
the  defendant  was  found  indebted  (substantially  as  set  forth  on 
said  inquisition),  as'  appeared  by  an  exemplification  of  the  said 
extent  and  inquisition,  under  the  great  seal  of  the  said  Court 
of  Exchequer,  to  which  he  craved  leave  to  refer.  It  then  sets 
forth  that  the  defendant  had  never  repaid,  applied,  or  accounted 
for  the  said  sum,  but  was  indebted  to  the  plaintiff  therefor,  with 
interest  from  the  12th  day  of  June,  1858,  the  date  of  the  said 
inquisition,  and  demanded  judgment  for  that  sum,  with  costs. 

The  defendant  detailed  in  his  affidavit  the  circumstances 
under  which  he  became  entitled,  as  he  alleged,  to  the  fees  and 
perquisites,  exceeding  the  amount  of  the  plaintiff's  claim,  and 
which  he  applied  in  satisfaction  thereof,  and  claimed  the  right 
to  apply  in  this  action,  as  a  set-off  or  counter-claim  thereto. 
The  plaintiff's  affidavits  sufficiently  substantiated  the  relation  of 
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the  parties,  the  deficit  in  the  accounts,  and  the  misappropriation 
of  the  moneys. 

At  special  term  an  order  was  entered  denying  the  motion,  and 
the  defendant  appealed  to  the  general  term. 

The  only  question  argued  upon  the  appeal  was,  whether  this 
was  properly  an  action  for  money  received,  or  property  embez- 
zled or  fraudulently  misapplied — by  a  public  officer  in  the  course 
of  his  employment  as  such,  or  by  a  person  acting  in  a  fiduciary 
capacity — or  for  misconduct  or  neglect  in  office ;  or  whether  the 
original  cause  of  action,  assuming  it  to  have  been  such  as  would 
have  justified  an  order  of  arrest,  had  been  waived,  merged,  or 
extinguished  by  the  proceedings  taken  in  England  under  the 
extent  and  inquisition. 

G.  A.  Seward  and  A.  OaJcey  Hall,  for  the  appellant. 
T.  Williams  and  H.  Whittaker^  for  the  respondent. 

By  the  Court.* — Hooeboom,  J. — The  question  presented  for 
the  consideration  of  the  court  in  this  case  is,  whether  the  de- 
fendant ought  to  remain  under  arrest  within  the  provisions  of 
subdivision  2  of  section  179  of  the  Code.  That  section  authorizes 
the  arrest  of  a  party  in  an  action  for  money  received,  or  property 
embezzled  or  fraudulently  misapplied  by  a  public  officer,  or  by 
a  person  in  a  fiduciary  capacity,  or  for  any  misconduct  or  neglect 
in  office.  The  question  was  argued  wholly  upon  the  effect  of 
the  judicial  proceedings  taken  in  England  upon  the  case,  and  I 
do  not  therefore  propose  to  discuss  the  question  whether  the  de- 
fendant, for  acts  done  in  England  amounting  to  fraud  or  official 
misconduct  towards  that  government,  can  be  held  to  arrest  here 
as  a  public  officer,  or  guilty  of  official  misconduct ;  or  whether 
our  statute  is  limited  in  its  operation  to  cases  of  miscondnct 
occurring  within  its  own  jurisdiction,  or  towards  its  own  govern- 
ment The  precise  question  to  be  disposed  of,  therefore,  is, 
whether  the  legal  proceedings  which  have  taken  place  in  Eng- 
land have  essentially  altered  the  original  cause  of  action,  and 
so  deprived  it  of  its  original  character  or  qualities,  that  in  its 
present  shape  the  action  can  no  longer  be  said  to  be  an  action 
for  money  received,  or  property  embezzled  or  fraudulently  mis- 
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applied  by  the  defendant  as  a  public  officer,  or  for  misconduct 
or  neglect  in  office.  This  must  be  determined  by  ascertaining 
the  legal  characteristics  of  the  cause  of  action  on  which  the 
plaintiff  must  rely  for  a  recovery  in  the  form  of  action  which  he 
has  adopted.  I  say  the  cause  of  action  on  which  he  must  rely 
for  a  recovery,  rather  than  the  cause  of  action  on  which  he  has 
prosecuted,  or  which  he  has  set  forth  in  his  complaint;  for  if  all 
the  facts  as  now  developed  show  that  he  must  rely  upon  the 
extent  and  inquisition,  and  that  he  cannot  go  back  to  the  original 
official  misconduct  as  the  ground  of  recovery,  then  we  must  look 
at  the  extent  and  inquisition,  and  determine  whether  they  have' 
so  far  altered,  merged,  or  extinguished  the  original  cause  of 
action  as  to  deprive  it  of  those  properties  upon  which  the  right 
to  obtain  an  order  of  arrest  is  founded.  We  are  driven,  there- 
fore, to  investigate  the  character  and  effect  of  the  proceedings 
in  England  in  order  to  determine  this  motion.  These  proceed- 
ings are  denominated  m  the  complaint  in  this  action  a  writ  of 
extent  and  inquisition,  but  I  think  improperly  so.  They  are 
merely  the  commission  and  inquisition  which  are  resorted  to  in 
England  as  preliminary  to,  and  the  foundation  of,  the  writ  of 
extent  and  inquisition,  which  are  subsequently  issued  and  taken. 
So  far  as  I  have  been  able  to  gather  or  understand  the  practice 
in  England  upon  the  subject,  it  is  this : 

When  the  queen  desires  to  recover  a  simple  contract  debt 
against  a  subject,  she  may  proceed  by  action  of  debt,  or  by 
scire  facias,  or  extent ;  but  writs  of  scire  facias  or  extent  must 
be  founded  upon  matter  of  record,  and  therefore,  before  pro- 
ceedings can  be  taken  to  collect  a  simple  contract  debt,  it  must 
be  entered  of  record.  (2  Tidd*s  Pr.,  1092 ;  Regina  a.  Ryle, 
9  Mees  dk  IF.,  239.)  To  put  the  simple  contract  debt  in  this 
shape,  a  commission  is  issued  out  of  the  Court  of  Exchequer, 
directed  to  two  commissioners,  and  always  executed  in  Middle- 
sex, to  inquire  as  to  the  indebtedness  and  its  amount,  under 
which  an  inquisition  is  taken  to  find  the  debt.  When  thus 
taken,  returned,  and  filed,  it  becomes  matter  of  record,  and  a 
proper  foundation  upon  which  a  writ  of  extent  issues.  It  is 
precisely  this,  and  no  more,  which  has  been  done  in  the  present 
case,  according  to  the  exemplified  proceedings  which  are  pre- 
sented on  this  motion.  No  notice  is  given  to  the  defendant  of 
the  execution  of  this  commission — and  none  was  given  to  the 
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defendant  in  this  case ;  and  generally  no  evidence  is  given  of 
the  debt  in  these  preliminary  proceedings,  except  the  affidavit 
of  danger,  which  is  made  for  the  purpose  of  procuring  the  writ 
of  extent,  which  is  the  next  proceeding.  (2  Tidd?s  Pr.,  1093.) 
This  affidavit  6tates  the  existence  and  origin  of  the  debt,  and 
that  it  is  in  danger  of  being  lost  in  consequence  of  defendant's 
insolvency,  bankruptcy,  or  absconding,  or  other  act  leading  to 
a  like  conclusion ;  then  a  fiat  issues  for  a  writ  of  extent,  signed 
by  the  chancellor  of  the  exchequer  or  a  baron,  and  upon  this 
(after  the  preliminary  inquisition  is  returned  and  filed)  the  writ 
of  extent  issues.  This  writ,  when  issued  to  collect  a  debt  due  to 
the  queen  (as  it  would  be  in  the  present  case,  if  the  proceedings 
were  continued  in  England),  is  called  an  extent  in  chief.  When 
issued,  as  it  sometimes  may  be,  in  behalf  of  the  crown  debtor 
(though  in  the  name  of  the  king  or  queen)  against  his  debtor,  it 
is  called  an  extent  in  aid,  because  its  object  is  to  aid  in  obtain- 
ing payment  of  the  debt  due  the  crown.  This  writ  is  directed 
to  the  sheriff,  and  commands  him  to  enter  same  and  take  de- 
fendant, and  to  inquire,  by  a  jury,  what  lands  and  tenements, 
goods  and  chattels,  and  debts,  the  defendant  has  (or  had),  and 
to  appraise  and  extend  the  same,  and  take  and  seize  them  into 
the  king's  (or  queen's)  hands.  (2  Tidd's  Pr.,  1094 ;  Sewell  on 
Sheriffs,  264 ;  Watson's  Sheriff,  247.)  Under  this  writ  an  in- 
quisition is  taken,  in  obedience  to  its  injunctions;  and  on  its 
execution  all  parties  interested  may  appear  and  give  evidence, 
and  sometimes  the  court  is  applied  to  to  require  reasonable 
notice  of  its  execution  to  be  given,  although  no  notice  is  given 
in  ordinary  cases.  As  yet,  it  will  be  observed,  there  is  no  com- 
mand to  6ell  the  property  seized.  Therefore,  on  the  return-day 
of  the  writ  of  extent,  a  rule  is  entered  that,  if  no  one  appear  and 
claim  the  property  of  the  goods  in  a  se'nnight,  a  writ  of  vendi- 
tioni exponas  shall  issue  to  sell  the  same.  (2  Tidd,  1115 ;  Sewell, 
281.)  If  there  is  no  appearance,  the  property  is  sold  under  the 
last-named  writ.  If  the  defendant  (or  other  parties  interested 
in  the  property)  appear,  as  he  may  do,  he  may  oppose  the  pro- 
ceedings, which  is  done,  principally,  in  two  ways :  either  by  a 
motion  to  set  aside  the  proceedings — if  there  are  legal  objections 
thereto— or  by  a  traverse.  On  a  traverse,  the  party  enters  his 
appearance  and  claim  of  property ;  then  a  rule  to  plead  is  en- 
tered, and  the  defendant  puts  in  his  pleas,  which  may  contain 
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any  matter  of  defence,  and  among  others  that  the  debt  does  not 
exist,  or  has  been  in  some  way  paid  or  satisfied.  To  these  pleas 
a  replication  (if  necessary)  is  interposed,  and  on  an  issue  being 
formed,  the  cause  goes  to  trial  in  the  ordinary  way  before  a 
jury.  (2  Tidd,  1124-1128.)  A  postea  is  made  up,  and  a  role 
for  judgment  entered.  In  practice,  except  where  the  defendant 
wishes  to  bring  a  writ  of  error,  a  judgment  is  seldom  entered  np 
when  the  verdict  is  in  favor  of  the  crown,  as  the  latter  is  already 
in  possession  of  the  property  under  the  writ  of  extent ;  nor  does 
an  execution  issue,  the  cause  being  left  to  take  the  same  course 
as  if  no  appearance  or  claim  had  been  put  in.  If  the  defendant 
succeeds  on  the  trial,  he  is  restored  to  die  property  by  a  writ  of 
amoveas  manu*.  (2  Tidd,  1128, 1129.) 

This  brief  recital  of  the  English  practice  will  help  materially 
to  illustrate  this  case.  The  proceedings  in  England,  so  far  as 
they  have  taken  place,  are  only  preliminary  in  their  character- 
entirely  ex  parte,  and  only  resorted  to  as  the  foundation  for  a 
proceeding  peculiar  to  England — at  any  rate,  wholly  unknown 
to  us  under  our  present  system — to  wit,  the  writ  of  extent  It 
is  possible  that  in  England  an  action  of  debt  might  lie  in  behalf 
of  the  crown  upon  the  debt  thus  found  by  these  preliminary 
proceedings,  as  it  would  lie  upon  the  simple  contract  debt 
existing  before  the  proceedings  were  initiated.  I  do  not  know 
whether  this  is  so  or  not  But  if  it  be  so,  I  should  have  some 
doubt,  if  England  had  a  statute  like  ours  in  regard  to  arrest, 
whether  the  character  of  the  claim  would  be  thereby  so  entirely 
metamorphosed  as  to  forbid  an  arrest.  I  should  think  it  certainly 
would  not  be,  if  the  plaintiff  had  his  election  either  to  sue  upon 
the  original  simple  contract  debt  or  the  debt  of  record,  which 
was  the  result  of  the  preliminary  proceedings.  There  would 
have  occurred  no  satisfaction  of  the  debt — no  voluntary  change, 
by  the  mutual  consent  of  the  parties,  of  the  character  of  the  debt- 
no  particular  equity  for  depriving  the  plaintiff  of  his  original 
remedies — nothing,  indeed,  occurring  but  a  proceeding  ytoijh 
gave  greater  certainty,  precision,  and  permanency  to  the  deDi^ 
Still,  if  the  plaintiff  was  restricted  to  his  remedy  upon  the  debt 
of  record,  it  might  well  be  said  his  cause  of  action  was  not  the 
same  as  at  first.  In  the  first  proceeding  he  would  be  obliged  to 
proceed  upon  the  original  cause  of  action — the  simple  contract 
debt    In  the  other  case  he  would  be  obliged  to  proceed  upon 
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the  record  debt,  and  would  neither  be  required  nor  allowed  to 
go  back  to  the  original  cause  of  action.  But  taking  the  facts  of 
this  case,  I  do  not  see  how  he  could  found  an  effectual  or  con- 
clusive canse  of  action  upon  an  ex  parte  proceeding.  It  is,  as 
to  the  defendant,  as  if  it  had  never  taken  place.  I  know  of  no 
transaction  upon  which  a  right  of  action  against  another  can  be 
founded,  unless  he  has  in  some  way  become  a  party  to  it ;  or 
unless,  in  some  legal  proceeding,  jurisdiction  of  his  person  had 
been  obtained.  Even,  therefore,  if  the  action  had  been  prose- 
cuted in  England  under  a  statute  similar  to  ours,  I  think  the 
plaintiff  could  not  rely  for  a  recovery  upon  what  are  (errone- 
ously) called  in  this  case  the  extent  and  inquisition,  for  the 
reason  that  the  proceeding  was  wholly  expcwte,  and  liable  to  a 
jurisdictional  objection.  He  would  be  driven,  therefore,  to  his* 
original  cause  of  action. 

But  in  this  State  we  have  no  writ  of  extent — no  proceedings 
in  any  way  analogous — and  the  plaintiff  institutes  the  ordinary 
action  to  recover  his  debt.  In  his  complaint  it  is  very  apparent 
that  he  sets  forth  all  the  facts,  independent  of  the  extent  and 
inquisition,  which  he  would  have  set  forth  if  he  had  been  suing 
upon  the  original  cause  of  action  alone.  But  he  sets  forth  also 
the  extent  and  inquisition — not,  as  on  this  motion  he  alleges,  as 
the  substantive  cause  of  action,  but  as  a  fact  in  the  history  of  the 
cause  of  action,  giving  at  most  precision  and  certainty  to  his 
claim,  and  furnishing  a  date  from  which  to  charge  interest.  On 
the  other  hand,  the  defendant  claims  that  it  is  put  forth  as  the 
real  and  substantial  cause  of  action — the  record,  on  which  the 
plaintiff  relies  for  a  recovery — and  that  the  other  allegations  are 
only  by  way  of  introduction  or  inducement.  But  it  is  clear  to 
my  mind  that  it  is  not  a  record  in  the  ordinary  sense  of  that 
term — that  is,  a  matter  conclusive  upon  the  parties,  incapable 
of  contradiction  and  importing  absolute  verity.  In  a  restricted 
sense  it  is  a  record,  like  a  recorded  mortgage  or  a  recorded 
deed— that  is,  it  is  entered  of  record.  But  it  has  not  even  the 
force  of  a  recorded  deed  or  mortgage,  for  they  purport  to  be 
the  act  and  to  bear  the  signature  of  the  adverse  party ;  whereas 
this  is  a  wholly  ex  parte  proceeding,  and  would  have  no  more 
inherent  force  than  a  judgment  decree  or  record,  made  up  on 
the  party's  own  motion,  without  notice  to  the  adverse  party,  in 
a  case  where  the  practice  of  the  court  required  the  facts  in  the 
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complaint  to  be  verified  by  a  disinterested  witness.  I  think 
such  a  proceeding,  independent  of  a  statute  giving  it  efficacy, 
can  have  no  such  force  by  the  principles  of  the  common  law,  as 
a  substantive  cause  of  action,  as  would  allow  of  its  being  de- 
clared on  as  such,  or  as  having  inherent  vitality,  independent 
of  the  aliment  or  support  it  derives  from  the  original  cause  of 
action.  If  this  be  so,  then  the  (so  called)  "  extent  and  inquisi- 
tion" amount  to  nothing  as  a  cause  of  action ;  and  if  they  are 
ineffectual  for  that  purpose,  they  are  also  ineffectual  to  deprive 
the  plaintiff  of  the  benefit  of  the  circumstances  under  which  the 
original  cause  of  action  arose.  In  other  words,  the  plaintiff  has 
not,  even  if  he  originally  attempted  to  do  so,  succeeded  in  so 
altering,  merging,  or  extinguishing  his  original  claim  as  to  give 
it  a  new  character  or  make  it  a  new  thing.  The  present  action 
is  still  an  action  to  recover  money  or  property  embezzled  or 
fraudulently  misapplied  by  a  public  officer,  or  for  misconduct 
or  neglect  in  office. 

The  result  at  which  I  have  arrived  upon  this  part  of  the  case- 
contrary,  I  am  free  to  say,  to  my  original  impressions — makes  it 
unnecessary  for  me  to  examine  the  question  whether,  in  case 
the  plaintiff  had  succeeded  in  transforming  his  original  claim 
into  a  judgment,  he  would  thereby  have  forfeited  the  right  to 
arrest  the  defendant,  incident  to  his  claim  in  its  original  charac- 
ter. Upon  that  subject  the  authorities,  so  far  as  they  have 
gone,  are  conflicting.  Justice  Mitchell,  of  the  Supreme  Court 
(in  Goodrich  a.  Dunbar,  17  fiarb.,  644),  maintains  the  affirma- 
tive of  this  proposition ;  while  Justice  Woodruff  of  the  Superior 
Court  (in  Wanzer  a.  De  Baum,  1 E.  D.  Smith's  C.  P.  A,  261), 
as  strenuously  upholds  the  negative.  I  do  not  think  the  present 
case  calls  for  a  decision  of  that  question. 

I  am,  therefore,  of  opinion  that  the  defendant  is  not  entitled 
to  be  discharged  from  arrest  upon  the  ground  argued  before  us 
on  the  appeal,  and  that  the  order  of  the  special  term  should  te 
affirmed,  with  costs. 
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Supreme  Court,  Sixth  District;  General  Term,  November,  1858. 
Costs. — Right  to  Allowance. — Attachment  Suit. 

The  plaintiff  is  not  entitled,  under  section  809  of  the  Code  (as  amended,  1867),  to 
charge  an  allowance,  on  tender  of  debt  and  costs,  made  before  judgment.* 

Appeal  from  an  order  made  at  chambers  upon  a  question  of 
costs.    (See  the  decision  reported,  5  Ante,  221.) 

Z.  Bwrditt,  for  the  appellant. 
Brown  &  Zathrop,  for  the  respondent. 

By  the  Court. f — Mason,  J. — I  think  the  order  appealed 
from  in  this  case  should  be  reversed.  The  suit  was  settled  be- 
fore trial,  and  before  judgment ;  and  the  plaintiff  was  not  en- 
titled to  the  additional  allowance  given  by  section  308  of  the 
Code. 

The  additional  allowance  given  by  that  section  is  only  given 
upon  the  recovery  of  a  judgment,  and  it  should  be  borne  in 
mind  that  these  allowances  were  given  by  an  amendment  of 
that  section,  and  of  section  309,  in  1857.  This  famishes  a  very 
strong  argument  against  giving  the  construction  to  section  322 
which  was  placed  upon  it  by  my  brother  Balcom,  in  allowing 
to  the  plaintiff  this  extra  allowance, where  the  suit  was  settled. 

When  section  322  was  enacted,  the  plaintiff  only  recovered 
what  sections  304  and  307  gave  him,  and  it  was  not  increased 
by  the  additional  allowance  now  given  by  section  308.  But  I 
do  not  see  how  section  322  can  be  said  in  any  manner  to  in- 
clude the  increased  costs  given  by  section  308.  The  section  is 
very  plain  to  my  mind.  It  is,  that  upon  the  settlement  before 
judgment  of  any  action  mentioned  in  section  304,  no  greater 

*  Reversing  same  case,  5  Ante,  221.    But  see  Brown  a.  The  Safeguard  Insurance 
Company,  Ante,  845,  and  Bartow  a.  Cleveland,  Ante,  889. 
f  Present,  Geat,  Masok,  Baloom,  and  Campbell,  JJ. 
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sum  shall  be  demanded  from  the  defendant  as  costs  than  at  the 
rates  prescribed  by  that  section — not  at  the  rates  prescribed  by 
that  section,  as  increased  by  section  308.  Section  322  seems  to 
limit  the  costs  to  the  rates  prescribed  by  section  304.  This 
cannot  be,  for  section  304  does  not  prescribe  any  rates.  It  is 
undoubtedly  necessary  to  embrace  section  307  in  this  reference, 
as  that  section  fixes  the  rates  and  prescribes  the  items.  Upon 
no  just  principle  of  construction,  however,  can  section  322  be 
made  to  include  the  extra  allowance  given  by  section  308 ;  and 
besides,  section  308  only  gives  to  the  plaintiff  these  extra 
allowances  upon  the  recovery  of  a  judgment  by  him.  Now 
these  extra  allowances  are  given  for  the  entire  services  in  con- 
ducting the  cause  through  to  judgment  And  I  agree  with  my 
brother  Balcom  that  these  services  cannot  be  divided  in  award- 
ing this  extra  allowance ;  and  for  that  very  reason,  the  plaintiff 
is  not  entitled  to  them  until  he  has  conducted  his  cause  through 
to  judgment.  And  the  very  language  of  section  308  limits  the 
plaintiff's  right  to  then)  to  costs  where  he  recovers  a  judgment; 
and  it  is  always  a  dangerous  exercise  of  judicial  authority  for  a 
court  to  interpret  a  statute  contrary  to  the  express  words  of  the 
statute.  (9  Broom's  Leg.  Max.,  268 ;  Smith  on  Stat.  Consir., 
651,  §  505.)  Now,  when  the  Legislature  have  said  that  the 
plaintiff  shall  be  entitled  to  these  additional  allowances,  upon 
the  recovery  of  a  judgment,  our  courts  have  no  right  to  say  that 
they  intended  to  give  them  to  him  upon  the  issuing  and  service  of 
a  summons  on  the  suit,  if  the  suit  is  settled  at  that  stage,  or  upon 
issuing  an  attachment. 

The  order  appealed  from  must  be  reversed,  with  $10  costs ; 
and  the  case  as  reported  in  5  AbbotU?  Practice  Heportsy  221, 
is  not  to  be  followed,  and  In  this  opinion  all  of  my  brethren 
concur* 
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NIBLO  a.  HARRISON. 
JT&w  York  Superior  Court;  Special  Term,  Nvoerriber,  1858. 

Pleading. — Complaint. 

In  a  complaint  by  the  payee  of  a  promissory  note  against  the  maker,  it  is  not 
necessary  to  allege  that  the  plaintiff  has  not  parted  with  the  note,  or  that  he  is 
the  holder.  A  complaint  showing  that  the  defendant  made  the  note,  payable  to 
the  plainti$  and  delivered  it  to  him,  and  that  it  has  not  been  paid,  is  sufficient 
on  demurrer. 

Demurrer  to  complaint. 

The  action  was  on  a  promissory  note.  The  allegations  of  the 
complaint  were  in  the  following  form : 

"That  on ,  at ,  the  defendant  made  his  promis- 
sory noter  dated  on  the  day  last  named ;  whereby,  on  demand, 

he  promised  to  pay  to  the  plaintiff  or  his  order dollars, 

for  value  received,  and  then  and  there  delivered  said  note  to  the 
plaintiff.  And  the  defendant,  though  often  requested,  has  not 
paid  the  said  note,  or  any  part  thereof,  and  the  whole  amount 
thereof  is  now  remaining  due  and  unpaid. 

u  Wh^jjefore,"  &c. 

The  defendant  demurred,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.* 

•  The  plaintiff  moved  at  special  term,  in  October,  for  judgment  (under  section. 
247  of  the  Code)  upon  the  demurrer  as  frivolous.  The  motion  was  denied,  tho 
following  opinion  being  rendered  : 

B.  Ga&rmth,  for  the  motion. 
W.  L.  Morrii,  opposed. 

WooDauv? ,  J. — The  complaint  avers  the  making  by  the  defendant,.and  delivery 
to  the  plaintiff,  of  a  promissory  note,  payable  on  demand  to  the  plaintiff  or  to  his 
order ;  and  that  "  the  defendant,  though  often  requested,  has  not  paid  the  said 
note,  or  any  part  thereof,  and  the  wholo  amount  thereof  is  now  remaining  due 
and  unpaid.  Wherefore,"  &c.  The  cause  of  demurrer  assigned  is,  that  the  com 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  ;  and  the  de- 
fect insisted  upon,  in  opposition  to  the  motion  now  made  for  judgment  upon  the 
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B.  Galhraith,  for  the  plaintiff. — I.  The  complaint  does  state 
facts  sufficient  to  constitute  a  cause  of  action.  No  other  fact 
is  necessary  to  be  stated. 

demurrer  as  frivolous,  is,  substantially,  that  the  plaintiff  does  not  appear  by  the 
complaint  to  have,  at  this  time,  a  cause  of  action  against  the  defendant  upon  the 
note  mentioned  in  the  complaint,  nor  any  present  interest  in  the  note. 

Before  the  enactment  of  our  Code  of  Procedure,  it  was  sufficient  at  law  to* 
state,  in  the  complaint  or  declaration,  facts  which  invested  the  plaintiff  with  a 
legal  title  to  the  cause  of  action.  Hence,  in  an  action  on  a  promissory  note,  if 
the  plaintiff  showed  legal  title  in  himself,  that  was  a  sufficient  inducement  to  the 
promise  which,  in  assumpsit,  was  alleged  as  the  gist  of  the  action ;  and  hence, 
also,  the  plaintiff,  in  such  case,  was  entitled  to  recover,  although  he  was  prose- 
cuting for  the  sole  benefit  of  some  other  person,  who  alone  was  interested  in  the 
recovery. 

Now,  our  Code  requires  that  every  action  be  brought  in  the  name  of  the  real 
party  in  interest. 

It  may,  therefore,  be  plausibly  insisted,  that  it  should  appear  by  the  mtrmeto 
In  the  complaint  that  the  plaintiff  [a,  at  the  time  of  the  commencement  of  the  action, 
the  party  in  interest :  that  the  plaintiff  should  not  only  state  that  the  defendant 
made  and  delivered  the  note  to  the  plaintiff,  but  that  at  the  time  of  suit  brought 
he  has  an  interest  therein,  or,  is  interested  to  enforce  its  payment :  that  in  some 
form  it  should  appear  that  the  money  is  due  to  him,  or  is  payable  for  his  benefit, 
and  that  the  allegation  should  be  such  that  the  defendant  can  put  it  in  imt  by  a 
specific  denial :  that  every  allegation  in  this  complaint  may  be  true,  and  yet  it 
does  not  appear  that  by  law  this  action  can  be  maintained  by  the  plaintiff,  who, 
when  he  sues,  should  show  affirmatively  that  he  is  a  person  entitled  to  maintain 
this  action  :  that  his  interest  as  holder  or  owner,  or  beneficially  entitled  to  the 
money  sued  for,  is  a  condition  precedent  to  the  right  to  sue,  and  must  be  averred : 
that  the  note  being  negotiable,  the  plaintiff  may  have  transferred  it,  and  yet,  if 
this  complaint  be  sufficient,  the  plaintiff  might  recover  without  even  producing 
the  note  on  the  trial :  that  if  the  plaintiff  claim  the  right  to  maintain  the  ac- 
tion as  "  trustee  of  an  express  trust,"  or  "  a  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another"  (Cbde,  §  118),  he  should  see  in 
that  character  ;  and  that  even  then  it  must  appear  that  he  holds  the  note  at  the 
time  the  action  is  commenced  :  that  the  rule  of  pleading  in  equity,  which  was 
heretofore  substantially  the  same  as  is  now  prescribed  by  the  Code,  required  that 
a  complainant  should  show  by  his  bill  a  present  interest  in  the  claim  he  sought 
to  enforce,  or  that,  as  trustee  for  another,  it  was  his  right  or  duty  to  enforce  it ; 
and  if  such  claim  was  a  money  demand,  should  show  that  it  was  due  to  Atm,  either 
in  his  own  right  or  as  trustee  for  another. 

On  the  other  hand,  it  may  be  urged  that  the  plaintiff,  having  shown  legal  title 
In  himself  by  a  note  payable  to  himself,  will  be  presumed  legally  interested  in 
enforcing  payment ;  that  a  promise  to  the  plaintiff  imports  interest  in  the  plain- 
tiff when  the  promise  was  made  and  the  note  delivered  to  him ;  and  it  will  be 
presumed  that  interest  continues,  and  the  possession  of  the  note  continues  with 
the  plaintiff  until  the  contrary  appears :  that  if  any  transfer  of  the  note  hai 
been  made,  it  is  for  the  defendant  to  set  it  up  in  his  answer ;  and  so,  also,  if  lor 
any  other  reason  the  plaintiff  has  no  interest,  it  is  matter  of  defence  to  be  alleged 
by  the  defendant. 
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II.  If  the  defendant  admits  that  a  cause  of  action  is  shown, 
bat  that  it  is  not  shown  that  the  plaintiff  is  the  party  entitled  to 
sue,  then  he  has  mistaken  his  ground  of  demurrer.  He  should 
have  demurred  on  the  ground  that  the  plaintiff  has  not  capacity 
to  sue..  (Viburt  a.  Frost,  3  Abbotts'  Pr.  R.^  120  ;  Bank  of  Low- 
ville  a.  Edwards,  11  How.  Pr.  -ff.,  216.)  1.  A  demurrer  which 
stated  "  that  it  does  not  appear  that  plaintiff  had  any  title  to 
the  note  when  the  suit  was  commencd,"  was  held  not  to  suf- 
ficiently assign  a  cause  of  action  of  demurrer.  (White  a.  Low, 
7  JSarbn  204.)  2.  If  the  complaint  leaves  it  in  doubt  whether 
or  not  a  cause  of  action  is  or  is  not  sufficiently  expressed,  he 
should  have  moved  to  make  it  definite  and  certain. 


To  which  it  may  be  replied  that  this  inference  of  fact  from  the  former  holding 
of  the  note,  and  the  legal  title,  by  the  making  and  delivery,  vested  in  the  plain, 
tiff,  may  be,  as  matter  of  evidence,  a  first  presumption,  and  yet  such  a  presump- 
tion may  not  dispense  with  a  proper  averment  upon  which  the  defendant  can 
take  issue  :  that  the  production  of  the  note  by  the  plaintiff  at  the  trial  may  be 
prima  fade  evidence  of  ownership,  and  so  evidence  of  his  interest,  and  yet  even 
that  evidence  would  be  unnecessary  if  the  plaintiff  is  not  bound  to  allege,  as 
well  as  prove,  such  interest  or  ownership  ;  and  that  to  require  the  defendant  to 
assume  the  burden  of  proving  a  transfer,  of  which  he  may  have  no  knowledge, 
when  the  plaintiff  has  not  averred  that  he  holds  or  owns  the  note,  nor  otherwise 
stated  any  present  interest  therein,  might  enable  plaintiffs  to  recover  without 
averring  or  proving  on  the  trial  any  interest  in  the  cause  of  action  ;  for  obvi- 
ously, if  the  defendant  is  required  to  set  up  affirmatively  in  his  answer  a  trans- 
fer by  the  plaintiff,  the  burden  of  proof  is  assumed  by  him,  and  if  the  defendant 
do  not  make  such  proof,  the  plaintiff  would  recover  without  producing  the  note 
at  all :  and  again,  that  the  Legislature  have  intimated  a  design  that  the  plain- 
tiff's interest  should  appear  by  distinct  averment  in  the  complaint,  even  in  the 
liberal  privilege  given  to  the  pleader  in  declaring  upon  instruments  for  the 
payment  of  money  by  section  160  of  the  Code,  which  permits  a  plaintiff  to  give 
a  copy  of  the  instrument  upon  which  he .  claims  to  recover ;  for  they  have  not 
permitted  him  to  stop  when  he  has  set  forth  the  instrument,  although  it  is  made 
by  the  defendant,  and  the  money  is  in  terms  payable  to  the  plaintiff,  but  he  is 
required  to  aver  that  there  is  "  due  to  him  thereon,  from  the  adverse  party"  the 
sum  which  he  claims. 

It  is  not  my  purpose  to  express  an  opinion  upon  the  sufficiency  of  the  com- 
plaint on  this  motion.  But  I  suggest  these  considerations  tor  the  purpose  of 
adding,  that  I  cannot  regard  the  demurrer  as  frivolous. 

On  deliberate  consideration,  and  after  argument,  it  may  be  that  it  will  be 

'  deemed  sufficient  for  a  plaintiff  to  state  that  the  defendant  made  and  delivered 

the  note  to  him,  and  that  he  has  not  paid  it ;  but  I  find  no  case,  decided  under 

the  Code,  which  has  gone  so  far,  and  I  think  the  defendant  is  entitled  to  have 

the  question  considered  in  a  more  deliberate  and  formal  manner. 

Motion  denied.  Costs  of  motion  $10  to  the  defendant,  to  abide  the  event  ot 
the  suit. 

Vol.  VIL—  29 
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III.  The  complaint  does  sufficiently  show  a  cause  of  action 
in  the  plaintiff.  The  plaintiff  being  shown  once  to  have  been 
the  holder  of  the  note,  his  continuing  the  holder  is  necessarily 
implied,  and  what  is  necessarily  implied  need  not  be  averred. 
It  will  not  be  presumed  that  the  plaintiff  is  suing  on  a  note 
after  he  has  parted  with  it.  (Appleby  a.  Elkins,  2  Sandf.,  678 ; 
Tyler  a.  Corbeire,  8  Bow.  Pr.  -£.,  885 ;  Bank  of  Lowville  a. 
Edwards,  11  lb.,  217;  Mitchell  o.  Hyde,  12  lb.,  461 ;  De  Santos 
a.  Searle,  11  lb.,  477.)  1.  If  the  complaint  had  only  alleged 
the  making  the  note  without  alleging  a  delivery  to  the  plaintiff, 
it  would  have  been  sufficient  (Conway  a.  Lewis,  8  Jr.  Law 
P.,  4.)  2.  It  is  not  necessary  to  anticipate  the  defence.  It  is 
sufficient  if  the  pleading  contain  a  good  prima  facie  case,  with- 
out reference  to  objections  not  yet  urged.    (Stephens'  PL,  350.) 

3.  If  the  defendant  desires  to  rely  on  the  fact  that  plaintiff 
has  indorsed  away  the  note,  he  must  set  it  up  as  new  matter. 
(Arthur  a.  Beales,  1  Each.,  608  ;  Fraser  a.  Welch,  8  M. '.  &  F., 
609 ;  Barber  a.  Lemon,  12  Jut.,  246 ;  Rogers  a.  Chilton,  17 
Law  J.  Ex.,  8-345 ;  De  Santes  a.  Searle,  1 1  Bow.  Pr.  R.,  477.) 

4.  If  once  held  that  it  is  necessary  to  anticipate  possible  de- 
fences, where  will  it  stop  ?  Must  every  possible  defence  be  an- 
ticipated ?  Must  it  be  alleged  that  the  maker  was  not  an  in- 
fant ?    That  the  note  has  not  been  altered,  &c.  ? 

IV.  If  the  complaint  had  gone  on,  and  stated  that  the  plain 
tiff  is  the  owner, — the  real  party  in  interest, — the  legal  owner 
and  holderr— 4he  lawful  owner  and  holder, — the  holder  and 
owner,  or  any  equivalent  expression, — besides  that  this  would 
have  been  a  violation  of  the  rule  that  facts  only,  and  not  con* 
elusions  of  law,  are  to  be  stated,  it  would  have  put  the  defend 
ant  in  no  better  position.  He  could  not  by  a  mere  denial  have 
raised  an  issue  on  any  of  these  allegations.  (Thomas  a.  Des- 
mond, 12  Bow.  Pr.  P.,  321 ;  Adams  a.  Holley,  Ibn  330 ;  En 
sign  a.  Sherman,  13  lb.,  35;  Bentley  a.  Jones,  4/6.,  202  ;  Edson 
a.  Dillaye,  8  lb.,  274 ;  Tompkins  a.  Acer,  10  II.,  309  ;  B*own 
a.  Ryckman,  12  lb.,  313 ;  Russell  a.  Clapp,  7  Parb^  482 ; 
Hatch  a.  Peet,  23  lb.,  582 ;  Seeley  a.  Engell,  17  lb.,  580 ; 
Fleuret  a.  Roget,  5  Sand/.,  646 ;  Catlin  a.  Gunter,  1  Pver, 
258 ;  Witherspoon  a.  Van  Dolar,  15  Bow.  Pr.  P.,  266.)  The 
allegation  of  delivery  was  the  proper  mode  of  stating  imuMy 
the  fact  that  the  plaintiff  was  the  holder  of  the  note — i.  e^  the- 
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person  having  it  rightfully  in  possession.  (BurrelPs  Law  Diet., 
Holder ;  Story  on  Notes ;  Bytes  on  Bills.) 

V.  The  complaint  need  state  only  such  facts  as,  on  a  general 
denial,  the  plaintiff  must  prove  on  the  trial  to  establish  his  case. 
(Safford  a.  Drew,  3  Duer,  632.)  1.  To  establish  his  case  on  a 
general  denial,  the  plaintiff  must  prove : 

(1.)  Hie  making  the  note  by  the  defendant 

(2.)  The  delivery  to  the  plaintiff. 

The  note  is  produced,  and  the  defendant's  handwriting 
proved,  as  the  best  evidence  to  establish  these  facts,  and  not  to 
prove  that  the  plaintiff  continues  the  holder  of  the  note.  2.  A 
plaintiff  may  recover  without  being  in  fact  the  holder — as, 
where  the  note  is  destroyed,  or  in  possession  of  the  defendant. 
(Des  Artes  a.  Leggett,  16  N.  Y.  (1  E  P.  Smith's)  Rn  582 ; 
Smith  a.  McClure,  4  East.,  476.)  3.  And  where  a  note  is  lost, 
plaintiff  can  recover  on  giving  an  indemnity.  (2  Rev.  Stats.) 
This  shows  the  question  is  not  who  is  the  holder  in  fact;  but 
who,  on  the  facts,  is  entitled  to  recover.  4.  And  where  the  an- 
swer admits  the  making  and  delivery  to  the  plaintiff,  the  plain- 
tiff is  .not  bound  to  produce  the  note  on  the  trial.  (Shearne  a. 
Burnain,  10  Ad.  <&  Ell.,  593 ;  Bead  a.  Gamble,  lb.,  597.;  Lang 
a.  Mullin8,  2  Q.  B.,  254 ;  Goodered  a.  Armorer,  3  lb.,  956 ; 
Lawrence  a.  Clarke,  15  Law  Jut.,  40,  Ex. ;  Davis  a.  Barker, 
16  /$.,  86,  C.  P. ;  Barker  a.  Malcolm,  7M.dk  W.,  101.) 

YI.  No  additional  allegation  would  better  the  condition  of 
the  defendant  If  he  has  knowledge  or  information  of  any 
transfer,  he  can  set  it  up  by  answer:  if  he  has  not,  he  .cannot 
pnt  plaintiff  to  prove  the  negative,  that  he  has  not  transferred, 
simply  by  denying  any  possible  allegation  affirming  a  title  in 
the  plaintiff. 

Wm.  L.  Morris,  for  the  defendant. 

Slosson,  J. — The  demurrer  is  general,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  facts  stated  are:  that  the  defendant  made  the  note 
Bued  upon,  whereby  he  promised  to  pay  a  certain  sum  to  the 
plaintiff  or  his  order,  on  demand ;  and  that  he  delivered  the 
note  to  the  plaintiff;  and  that  the  defendant,  though  often  re- 
quested, has  not  paid  the  note,  and  that  the  whole  amount 
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♦thereof  is  due  and  unpaid;  wherefore  the  plaintiff  demands 
judgment. 

It  is  objected  that  the  complaint  does  not  show  that  the  plain- 
tiff is  the  party  in  interest,  and  that  the  money  payable  by  the 
terms  of  the  note  is  due  to  him. 

I  think  there  is  nothing  in  the  objection. 

The  making  and  delivery  of  the  note  to  the  plaintiff  give 
him  a  prima  facie  title. 

If  the  complaint  had  contained  an  averment  that  the  plain- 
tiff was  the  lawful  holder  and  owner  of  the  note,  or  that  the 
amount  of  the  note  was  due  to  the  plaintiff,*it  would  not  have 
made  it  any  the  better, — no  issue  could  have  been  taken  on  such 
averments,  as  they  are  mere  conclusions  of  law. 

If  the  plaintiff,  since  receiving  the  note,  has  transferred  it  to 
some  one  else,  the  defendant  may  set  it  up  by  answer. 

The  authorities  are  quite  uniform  on  this  question.  (11  Sow. 
Pr.  R.,  477 ;  1  Duer,  265 ;  2  Sand/.,  673 ;  12  Haw.  Pr.  R, 
461 ;  8  lb.,  388 ;  6  Sand/.,  646.) 

Judgment  must  be  given  for  the  plaintiff  on  the  demurrer, 
but  with  liberty  to  the  defendant  to  answer  within  10  dqys,  on 
payment  of  costs  of  demurrer. 


ROGERS  a.  CHAMBERLAIN. 

ITew  York  Common  Pleas;  Special  Term,  November,  1858. 

Costs. — Witness*  Fees. 

The  defendant  attended,  and  was  examined  as  a  witness  in  his  own  behalf  on  the 
trial  of  the  action ;  and  for  the  purpose  of  doing  so,  travelled  from  the  oity  of 
Rochester  to  the  city  of  New  York. 

Held,  that  on  prevailing  in  the  action  he  was  entitled  to  tax  fees  for  neb 
travel  and  attendance,  as  for  any  other  witness.* 


•  Wales*,  President,  a.  Rubsxll,  (Supreme  Court;  Sixth  District,  SpeeUi  ftr* 
April,  1858).— This  case  came  before  the  court  on  a  question  of  costs  involving 
the  same  point  passed  upon  in  the  case  reported  above. 
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Question  as  to  taxation  of  costs. 

The  facts  are  sufficiently  stated  in  the  opinion. 

A.  H.  Wallis,  for  the  plaintiff. 
F.  E.  Dana,  for  the  defendant 

Hilton,  J. — Upon  the  trial  of  this  action  the  defendant  was 
examined  as  a  witness  in  his  own  behalf.    Judgment  having 

Ward  Hunt,  for  the  plaintiff. 
G.  Hotchkiu,  for  the  defendants. 

Campbell,  J. — The  action  was  brought  by  the  president  of  the  Bank  of  Utica, 
against  a  number  of  persons  in  different  parts  of  the  State,  who  were  individual 
creditors  of  Russell  &  Van  Valen,also  defendants ;  the  bank  claiming  that  Russell 
&  Van  Valen  were  copartners,  and  that  debts  due  to  the  bank  on  certain  drafts 
drawn  by  Van  Valen  and  accepted  by  Russell,  were  a  joint  charge  upon  the  as- 
sets of  Russell  A  Van  Valen.  Van  Valen  did  business  in  his  individual  name,  at 
Cortlandville,  and  Russell  in  his  individual  name,  in  the  city  of  New  York. 
Ruaeell  and  one  of  his  creditors,  Allen,  appeared  as  defendants  by  the  same  at- 
torney, though  they  put  in  separate  answers.  At  the  hearing  before  the  referee, 
they  examined  some  of  these  co-defendants  as  witnesses  for  them,  and  such  co- 
defendants  also  gave  evidence  in  their  own  behalf. 

On  the  adjustment  of  the  costs,  the  clerk  allowed  but  three  term  fees,  and  but 
one  bill  of  costs  to  Russell  and  Allen,  and  disallowed  the  charges  for  witnesses' 
feea  paid  to  the  co-defendants.  The  costs  were  adjusted  in  March,  before  the 
amendment  of  the  Code,  and  under  the  law  in  force  at  the  tjs£b  of  the  adjustment 
but  three  term  fees  were  recoverable.    The  clerk  was  right  as  to  that  item. 

Where  defendants  appear  by  the  same  attorney,  as  a  general  rule,  but  one  bill 
of  costs  is  allowed,  where  the  defence  is  substantially  the  same;  but  where  it  is 
necessary  to  interpose  separate  answers,  it  seems  to  me  the  rule  should  prevail  as 
formerly,  when  in  such  cases  the  attorney  was  allowed  for  the  pleas  of  the  co- 
defendants.  In  this  case  separate  answers  were  put  in — properly,  I  think ;  and 
then,  as  I  infer,  the  action  proceeded  and  testimony  was  taken  in  behalf  of  Russell 
and  Allen,  jointly.  The  attorney  of  these  defendants  should  have  been  allowed, 
in  addition  to  his  bill  of  costs  in  Russell's  case,  his  charges  for  putting  in  the  sepa- 
rate answer  of  Russell. 

As  to  witnesses'  fees,  they  are  inoluded  in  the  necessary  disbursements  which 
the  prevailing  party  has  a  right  to  have  adjusted  and  inserted  in  his  judgment 
It  does  not  follow  that  the  co-defendant  of  a  party  to  an  action  will  necessarily 
attend  on  its  trial.  If  he  does  attend  as  a  party,  and  during  his  attendance  is 
examined  as  a  witness,  he  cannot  claim  witness'  fees.  The  law  allows  him  no 
compensation  for  his  attendance  as  a  party,  except  the  specific  charges  for  trial, 
<ka  Those  charges  he  is  entitled  to,  whether  he  appears  by  attorney,  or  whether 
he  prosecutes  or  defends  in  person. 

But  if  it  be  made  to  appear  that  such  co-defendant  attended  solely  as  a  witness, 
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been  rendered  in  his  favor,  the  question  now  presented  is, 
whether  he  is  entitled  to  the  fees  of  a  witness  in  travelling  from 
Rochester  to  attend  the  trial. 

-  The  Code  (§  311)  requires  the  clerk,  on  the  application  of  the 
prevailing  party,  to  insert  in  the  entry  of  judgment  "  the  al- 
lowances for  costs,"  "  the  necessary  disbursements,  including  the 
fees  of  officers  allowed  by  law,  the  fees  of  witnesses,  the  reason- 
able compensation  to  commissioners  in  taking  depositions,  the 
fees  of  referees,  and  the  expense  of  printing  papers,"  Ac.  The 
disbursements  to  be  stated  in  detail,  and  verified  by  affidavit 

At  the  time  this  section  was  amended  and  enacted  in  its 
present  form,  section  399  was  also  amended,  so  as  to  permit  a 
party  to  an  actiop  to  be  examined  as  a  witness  in  his  own  be- 
half, the  same  as  any  other  witness. 

It  seems,  therefore,  reasonable  to  presume  that  the  words 
- "  witness"  and  "  witnesses,"  as  thus  used,  were  intended  to  in- 
clude every  person  who  gave  evidence  on  the  trial  of  the  cause 
(Best  an  Evid.^  §  114) ;  and  as  to  whom,  before  their  fees  could 
be  included  in  the  judgment,  it  was  the  duty  of  the  clerk  to  re- 
quire an  affidavit,  showing  their  actual  attendance  and  examina- 
tion, and  the  distance  they  respectively  travelled. 

It  is  not  necessary  now,  any  more  than  it  was  previous  to  the 
Code,  to  show  that  the  witnesses  had  been  paid  their  fees,  be- 
fore they  could  be  allowed  in  the  taxation  of  the  costs ;  but  it  is 
enough  to  mak%it  appear  that  they  actually  attended  and  were 
examined  as  witnesses,  and  the  distance  travelled.  From  this 
proof  the  clerk  is  to  determine  the  fees  they  are  entitled  to, 
and  that  amount  it  is  made  his  duty  to  insert  in  the  judgment 
(Wheeler  a.  Lozee,  12  How,  Pr.  J?.,  446.)  But  it  is  said  that  a 
prevailing  party  is  allowed  certain  sums  by  way  of  indemnity 


and  not  as  a  party,  and  would  not  otherwise  have  attended  there  as  a  witness, 
then  it  would  be  difficult  to  point  out  the  difference  between  the  disbursements 
to  procure  the  attendance  of  the  co-defendant  or  of  any  other  material  witness. 
Both  disbursements  would  be  necessary.  In  this  case,  it  does  not  appear  from 
any  thing  before  me  that  the  co-defendants  attended  solely  as  witnesses.  With- 
out positive  affirmative  proof  on  this  point,  I  think  the  inference  should  be  that 
they  attended  as  parties  as  well  as  witnesses.  The  olerk  was  right,  therefore,  in 
rejecting  that  item. 

Compare  also  Cornell  a.  Potter,  VI.  Dittrict,  8p.  T.t  1*857  (16  ffov.Pr.  &t  218). 
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for  his  expenses  in  the  action,  which  allowances  are  termed  costs 
(Code,  §  303) ;  and  that,  therefore,  he  is  confined  to  the  costs 
thus  allowed  for  every  act  he  may  be  called  upon  to  do  in  the 
progress  of  the  cause. 

To  this  proposition  thus  stated  I  see  no  objection ;  but  if  it  is 
supposed  that  among  the  acts  he  may  be  called  upon  to  do,  is 
that  of  being  a  witness  upon  the  trial,  then  I  ask,  can  he  be 
compelled  to  attend  the  trial  at  the  instance  of  the  adverse  party 
without  being  first  duly  subpoenaed  and  paid  his  fees  for  travel- 
ling and  attendance! 

And  as  he  certainly  cannot,  then  where  is  the  difference  be- 
tween his  attending  the  trial  on  his  own  behalf,  and  attending 
on  behalf  of  the  adverse  party  ? 

In  either  case  the  fees  for  travel  and  attendance  would  be 
those  allowed  to  "  any  other  witness"  for  similar  service,  and  it 
seems  to  me  immaterial'  whether  he  earns  or  becomes  entitled 
to  them  while  acting  on  his  own  behalf,  or  while  acting  on  be- 
half of  the  adverse  party  :  except  that  in  the  first  case,  his  re- 
covery of  them,  like  his  recovery  of  the  fees  he  may  become 
liable  for,  or  pay  to  those  witnesses  whose  attendance  he  re- 
quires at  the  trial,  will  depend  upon  whether  or  not  he  is  the 
prevailing  party ;  while  in  the  latter  case  he  would  receive  the 
fees  as  a  witness,  be  entitled  to  them  as  such,  and  if  defeated 
in  the  action,  they  would  be  inserted  in  the  judgment  entered 
against  him  as  the  fees  of  a  witness  who  attended  and  was  ex- 
amined on  the  trial.  (Querissle  a.  Hilliard,  3  Abbotts9  Pr. 
R.,  31.) 

For  these  reasons,  I  am  of  opinion  that  the  defendant  is  en- 
titled to  have  allowed,  and  inserted  in  the  judgment,  his  fees  as 
a  witness  in  travelling  from  Rochester  to  attend  and  be  ex- 
amined at  the  trial  on  his  own  behalf. 
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BUTTERWOETH,  Reoetveb,  a.  O'BRIEN. 
Supreme  Court,  First  District;  General  Term,  October,  1858. 

Usuby. — "  Defence." 

Since  the  statute  of  1850  (Lawi  of  I860,  ch.  178) — providing  that  no  corporation 
■hall  interpose  the  defence  of  usury, — a  corporation,  or  its  receiver,  cannot 
maintain  an  action  to  recover  hack  usurious  premiums  paid  by  it 

It  teenu,  that  that  statute,  by  prohibiting  the  defence,  removed  the  taint  of 
usury,  and  that  usury  is  no  longer  illegal  as  to  corporations. 

Appeal  from  an  order  sustaining  a  demurrer  to  a  complaint 

The  action  was  brought  by  the  plafntiff,  as  receiver  of  the 
Island  City  Bank,  to  recover  back  money  paid  defendants  for 
usurious  interest  within  the  year  preceding.  The  complaint  set 
forth  the  appointment  of  the  plaintiff  as  receiver ;  and  alleged, 
that  prior  to  his  appointment,  and  within  one  year  then  past, 
the  bank  had  paid,  and  the  defendants  had  received,  on  the  loan 
or  forbearance  of  money  by  the  defendants  to  the  bank,  the  sum 
of  ten  thousand  dollars  in  excess  of  interest  over  and  above  the 
legal  rate  of  seven  per  cent.,  which  he  could  not  state  with  pre- 
cision or  particularity,  but  charged  that  the  defendants  could  do; 
and  the  plaintiff  therefore  demanded  an  accounting  and  judg- 
ment for  that  sum,  and  general  relief. 

The  defendant  demurred,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  by  Mr.  Justice  Sutherland  at 
special  term,  and  the  plaintiff  appealed. 

Charles  A.  Peabody,  for  the  appellant — I.  The  statute  of 
1850  {laws  of  1850,  ch.  173),  which  enacts  that  "no  corpora- 
tion shall  hereafter  interpose  the  defence  of  usury,"  does  not  alter 
the  rate  of  compensation  for  the  use  of  money,  or  legalize  a  con- 
tract by  a  corporation  for  a  higher  rate  than  that  theretofore 
allowed  by  law.  There  was  in  existence,  when  this  statute  was 
passed,  a  system  of  legislation  the  purpose  of  which  was  to 
restrict  the  rate  of  interest  on  money.    No  reference  is  made 
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to  any  feature  of  this  system,  and  no  suggestion  of  an  intent  to 
alter  this  rate.  It  stands  as  it  was.  Seven  per  cent  is  still  the 
highest  rate  allowed  by  law. 

An  evil  is  perceived,  however,  which  the  Legislature  pro- 
ceed to  remedy.  What  is  that  evil  t  It  is  the  use  made  of  the 
"  defence  of  usury"  by  corporations.  Not  that  they  are  restricted 
to  rates  of  interest  which  are  too  low — not  that  they  ought  to  be 
allowed  to  contract  to  pay  more — not  that  the  rate  of  interest  as 
to  them  should  be  altered :  no  suggestion  is  made  of  this  kind. 
But  the  use  made  of  the  defence  of  usury  is  the  evil  to  be 
avoided.   (Curtis  0.  Leavitt,  15  N.  Y.  i?.,  1.) 

II.  The  "  defence"  of  usury  in  that  statute  means  a  defence 
used  to  defeat  a  claim,  for  the  reason  that  usury  had  been  re- 
served, or  agreed  to  be  paid,  concerning  it, — a  defence  to  a 
claim  or  debt  by  reason  of  a  taint  of  usury.  This  is  what  was 
understood  and  meant  by  "  the  defence  of  usury."  It  has  no 
other  meaning,  either  in  common  parlance  or  in  the  books. 

III.  A  corporation,  therefore,  is  only  prohibited  by  this  statute 
to  interpose  the  fact  of  usury  to  defeat  a  claim,  because  of  the 
taint  of  usury.  It  merely  takes  from  corporations  the  right  to 
insist  on  the  forfeiture  of  the  debt  or  claim.  The  statute  was 
penal  in  its  character.  It  was  so  as  to  corporations  as  well  as 
natural  persons.    It  is  so  no  longer  as  to  corporations. 

IV.  The  statute  does  not  legalize  a  contract  by  a  corporation 
to  pay  what  would  be  usury,  if  agreed  to  be  paid  by  a  natural 
person.  The  language  used  would  have  been  far  different  if 
that  had  been  intended.  It  does  not  repeal  the  laws  against 
usury  as  to  corporations.  It  assumes  the  continued  existence  of 
usury  as  to  corporations  when  it  restrains  them  from  interposing 
it  as  a  defence.  The  penal  feature,  or  one  enforcing  a  forfeiture, 
alone  is  repealed. 

Y.  The  views  above  stated  as  to  the  statute  of  1850  are  the 
same  as  those  expressed  in  Curtis  a.  Leavitt  (1  N.  Y.  i?.,  1).  (See 
p.  229,  opinion  of  Paige.)  He  puts  his  decision  of  the  question 
of  the  constitutionality  of  the  law  of  1850,  as  to  contracts  previ- 
ously entered  into,  entirely  on  the  ground  that  the  law  as  it 
stood  before  was  penal,  and  that  the  law  of  1850  only  affected  it 
iu  its  penal  feature. 

So,  in  speaking  of  the  statute  of  1850,  he  treats  only  of  the 
defence  of  usury  as  operating  to  cause  a  forfeiture;  and  treats 
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this  statute  as  extending  only  to  the  penal  effect  of  the  law  as  it 
stood  before.  (See  p.  229.)  The  question  there  was  as  to  the 
defence  of  usury  :  1st.  Whether  thp  prohibition  against  that  de- 
fence as  to  corporations  related  to  contracts  made  before  the 
law  of  1850  was  passed ;  and,  2d.  Whether  a  receiver  could  in- 
terpose the  defence  when  the  corporation  could  not 

See  also  opinion  of  Shankland  (p.  173).  Speaking  of  this  law 
of  1850,  he  says :  It  does  not  impair  the  obligation  of  a  contract, 
but  merely  deprives  "the  borrower  of  a  defence  in  the  nature 
of  a  penalty  or  forfeiture? — and,  therefore,  he  says,  that  it  may 
apply  to  prior  contracts  without  the  constitutional  objection  as 
to  vested  rights.  (See  also  opinion  of  Brown,  pp.  151  and  152.) 
He  calls  the  law,  which  the  statute  of  1850  prohibits  corpora- 
tions to  avail  themselves  of,  "  severely  penal  in  its  provisions." 
'  He  speaks  of  the  "  penal  and  savage  nature  of  the  act,"  and 
proceeds  to  say  that  the  retrospective  character  of  the  act  does 
not  make  it  void,  because  the  rights  which  it  took  from  the  cor- 
porations were  of  the  nature  of  a  penalty ;  not  vested  and  of 
perfect  obligation.  That  case  proceeds  on  the  idea  that  the 
statute  of  1850  affects  only  the  penal  feature  of  the  law ;  and 
all  the  opinions  proceed  on  that  idea.  In  any  other  view  it 
must,  under  the  course  of  reasoning  adopted  there,  have  been 
adjudged  as  to  that  case  unconstitutional,  as  operating  to  divert 
a  rested  right.  The  result  of  that  case  is,  that  the  constitu- 
tionality of  the  law  was  sustained,  because  the  law  only  took 
away  die  right  to  claim  a  penalty;  and  it  is  in  effect  an 
adjudication  that  the  statute  of  1850  extends  no  further  to 
defeat  that  right. 

Waldo  Hutchins,  for  the  respondents. 

By  the  Couet.* — Hogeboom,  J. — This  case  presents  the  ques- 
tion whether  a  corporation  may  recover  back  usurious  premiums 
paid  by  it  on  the  loan  or  forbearance  of  money.  It  involves  the 
construction  of  the  act  of  1850,  which  is  as  follows :  "No  cor- 
poration shall  hereafter  interpose  the  defence  of  usury  in  any 
action."  (Laws  of  1850,  ch.  172,  sec.  1.)  Our  statute  forbids 
any  person  or  corporation,  directly  or  indirectly,  to  take  any 

greater  sum  than  at  the  rate  of  seven  per  cent  per  annum  for 

^ ^»~-  ■  ■  ■  i— ^— ^— *■      ^— - ^— ^— %   1 1 1  ■    ii  — — ^— —^— »— ^ ^— — ^^*^^ 

*  Prefent*  Datos,  P.  J.,  and  Sutherland  and  Hoonoox,  JJ. 
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the  loan  or  forbearance  of  money  (1  Ren.  Stats.,  771-2,  sec.  1, 2); 
and,  as  a  consequence  of,  or  penalty  for,  the  violation  of  this 
statute,  authorizes  any  person  paying  Buch  larger  sum  to  recover 
back  such  excess,  if  the  action  be  brought  within  one  year  after 
the  payment  (sec.  37).  The  benefit  of  this  latter  section  (prior 
to  die  act  of  1850)  probably  attached  to  corporations.  Although 
it  is  observable  that  the  second  section,  which  forbids  the  taking 
of  usury,  uses  both  the  words  "  person"  and  "  corporation,"  and 
extends  the  prohibition  to  both ;  whereas  the  third  section, 
which  authorizes  a  suit  to  recover  back  the  usury,  uses  only  the 
word  "  person,"  and  not  corporation."  Subsequent  sections  of 
the  statute  declare  void  all  bonds,  notes,  contracts,  and  evidences 
of  debt,  reserving  any  usurious  premium  (sec.  5),  authorize  the 
prosecution  thereof  to  be  restrained  by  injunction  (sec.  14),  and 
make  the  taking  of  usury  a  misdemeanor  (sec.  15).  In  this 
shape  the  statute  against  usury,  as  amended  in  1837,  remained 
until  the  act  of  1850  was  enacted,  which  simply  provided  that 
"  no.  corporation  should  thereafter  interpose  the  defence  of  usury 
in  any  action."  This  statute,  like  every  other  of  general  appli- 
cation, should  receive  a  construction  in  accordance  with  the 
intent  of  its  framers,  and  in  furtherance  of  the  object  sought 
to  be  accomplished.  It  was  probably  intended,  in  part  at  least, 
for  the  benefit  of  corporations,  to  enable  them  to  obtain,  in 
critical  emergencies,  pecuniary  facilities  for  the  promotion  of 
the  objects  of  their  incorporation.  They  are  forbidden  to  inter- 
pose the  defence  of  usury ;  and  therefore,  when  prosecuted  upon 
a  usurious  contract,  they  were  bound  to  pay,  or  suffer  judgment 
against  them.  And  I  think  the  fair  construction  of  the  statute 
is,  that  they  were  bound  to  pay,  not  only  the  sum  actually  bor- 
rowed, with  legal  interest,  but  also  the  usurious  premium.  The 
law  creates  no  distinction  between  the  sum  actually  borrowed, 
with  interest,  and  the  excess  over  6even  per  cent  It  declares 
that  they  shall  not  interpose  the  defence  for  any  purpose.  What 
they  have  agreed  to  pay,  they  must  pay.  The  contract  is  made 
legal  as  to  them  by  removing  every  legal  obstacle  to  a  recovery 
against  them.  Hence  evidences  of  debt  securing  or  reserving 
as  against  them,  what  would  otherwise  be  a  usurious  premium, 
are  not  void  or  illegal,  but  are  lawful,  and  the  whole  amount 
may  be  recovered  in  an  action.  If  so,  then  I  think  it  cannot 
subsequently  be  recovered  back.    It  would  contravene  well- 
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settled  principles  and  all  legal  simplicity,  first  to  allow  a  re- 
covery of  the  usury,  and  then  to  allow  it  to  be  immediately 
recovered  back.  I  do  not  understand  that  the  law  allows  such 
a  thing  to  be  done.  Now,  in  the  case  of  natural  persons,  as  to 
whom  the  laws  against  usury  are  in  nowise  repealed  or  modified : 
they  may  recover  back  money  actually  paid  by  way  of  usury, 
first,  because  the  agreement  to  pay,  and  the  act  of  payment, 
are  illegal  transactions ;  and  secondly,  because  the  law  presumes 
that  the  urgency  of  their  pecuniary  necessities  may  have  left 
them  no  practical  option,  except  to  obtain  the  money  at  the 
time  of  the  original  loan  on  such  terms  as  they  could.  Bat  if 
actually  prosecuted  on  the  usurious  contract,  I  know  of  no  law 
or  legal  rule  by  which  they  may  suffer  a  recovery,  and  then  turn 
immediately  round,  and,  by  a  prosecution  on  their  part,  get  back 
money  as  to  which  they  had  a  legal  and  valid  defence  against 
its  recovery  when  originally  prosecuted.  If  these  views  are 
correct,  they  dispose  of  this  case.  If  a  suit  for  the  usurious 
premiums  could  not  be  successfully  defended,  neither  can  they 
be  voluntarily  paid,  or  compulsorily  collected,  and  then  be  re- 
stored to  the'party  originally  paying  them,  through  the  agency 
of  a  suit  instituted  for  that  express  and  only  purpose.  Such  is 
this  suit,  and  it  must  fail,  for  the  reasons  stated. 

Again  :  the  only  just  or  legal  foundation  (prior  to  the  statute 
of  1850)  for  the  suit  to  recover  back  usurious  premiums  paid, 
was  the  illegality  of  the  original  transaction — the  fact  that  the 
receipt  of  the  money  by  the  usurer  was  forbidden.  But  the 
statute  of  1850,  by  prohibiting  the  defence,  has  removed  the 
taint  of  usury.  It  is  no  longer,  as  to  corporations,  illegal.  It 
has  become  a  lawful  and  proper  transaction :  hence  the  reason 
of  the  rule  which  allowed  the  action  to  recover  back  the  money 
fails.  The  illegality  being  removed,  the  foundation  for  the 
action  no  longer  exists. 

It  is  argued  that  this  is  giving  the  statute  of  1850  a  more 
extended  meaning  than  was  designed  by  its  framers ;  that  it 
was  only  intended  to  take  away  the  defence  of  usury — to  prevent 
the  avoidance  of  a  contract  otherwise  valid — for  that  cause,  and 
not  to  pronounce  usury  lawful,  or  to  repeal  the  law  which  for- 
bids it.  It  is  argued,  that  full  effect  may  be  given  to  the  statute 
of  1850,  by  preventing  a  party  from  defeating  a  contract  on 
account  of  usury,  or  from  setting  it  aside  and  cancelling  it  in  a 
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court  of  equity :  and  that  this  is  the  more  benign  and  equitable 
construction,  and  most  consistent  with  the  spirit  of  the  law,  inas- 
much as  it  compels  a  party  to  do  just  what  is  equitable ;  to  wit, 
to  pay  the  money  actually  borrowed,  and  legal  interest,  and  re- 
lieve him  from  what  is  inequitable,  oppressive,  and  against  the 
policy  of  the  law. 

But  I  do  not  find  sufficient  foundation  in  the  phraseology  of 
the  law  upon  which  to  build  such  a  construction.  The  language 
is  general  and  unqualified.  It  takes  away  the  defence,  the 
objection  of  usury.  It  strikes  it  out  of  existence,  and  the  ordi- 
nary consequences  must  follow.  It  not  only  disallows  the  de- 
fence, but  it  forbids  it  to  be  used  in  any  way  defensively — that 
is,  to  accomplish  the  same  object  by  affirmative  action ;  as,  for 
example,  in  a  proceeding  to  vacate  or  set  aside  a  contract,  as 
would  be  accomplished  by  strictly  defensive  action — as,  for  ex- 
ample, in  setting  up  the  usury  in  an  answer  to  an  action  upon 
the  contract  If  it  goes  this  length — and  it  was  rather  conceded 
on  the  argument  that  it  did — then  I  think  it  goes  still  further, 
and  forbids  not  only  a  defence  to  an  action  for  the  usury  or 
usurious  premium,  but  forbids  an  action  to  recover  back  the 
usurious  premium.  The  money  borrowed,  the  legal  interest, 
and  the  usurious  premium,  are  all  mingled  together  in  one 
transaction,  form  part  of  one  single  and  indivisible  contract; 
and  when  the  statute  says  the  defence  of  usury  shall  not  be 
interposed  to  it,  I  think  it  means  to  each  and  every  part  of  it — 
no  one  part  more  than  another :  at  least  I  feel  bound  to  put 
that  construction  upon  it,  until  the  Legislature  speak  in  more 
specific  and  discriminating  terms. 

I  think  this  view  of  the  statute  of  1850  is  taken  in  substance 
by  all  the  judges  in  the  Court  of  Appeals  who  delivered 
opinions  in  the  case  of  Curtis  a.  Leavitt  (15  N.  Y.  JR.,  9).  (See 
opinion  of  Oomstock,  p.  85 ;  of  Brown,  pp.  152-154 ;  of  Shank- 
laud,  p.  173 ;  of  Paige,  pp.  228-230 ;  of  Selden,  pp.  254, 255.) 

The  result  is,  that  the  complaint  is  radically  defective,  and 
cannot  be  sustained..  It  becomes  unnecessary,  therefore,  to 
consider  the  other  question  discussed  on  the  argument — Whether 
the  usurious  transactions  were  set  forth  with  sufficient  particu- 
larity and  precision  to  uphold  the  complaint  as  a  pleading. 

The  order  of  the  special  term  should* be. affirmed,  with  costs. 
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New  York  Superior  Cowrt;  General  Term,  December,  1858. 
Defence. — Breach  of  Warrawtt. — Exception. 

An  accommodation  indorser,  who,  without  consideration,  becomes  by  indorsement 
a  surety  for  the  payment  of  the  price  of  goods  sold  to  the  maker  of  the  note, 
cannot  set  up  as  a  defence  or  counter-claim  that  the  goods  were  warranted  to 
the  vendee,  and  that  the  warranty  was  broken. 

The  damages  sustained  by  the  maker  by  reason  of  the  breach  are  a  cause  of  se> 
tion  in  him  alone,  and  the  indoner  cannot  avail  himself  of  it 

Of  the  distinction  between  a  defect  in  the  quality  and  in  the  quantity  of  goods 
sold  with  a  warranty. 

On  exception  to  a  ruling;  the  ruling  must  be  sustained,  if  in  point  of  law  it  ▼•§ 
right,  whether  the  appellate  tribunal  concurs  in  the  reasons  given  therefor 
or  not. 

It  Mint*  that  it  might  be  otherwise  on  an  application  for  a  new  trial,  where  the 
true  ground  of  the  inadmissibility  of  material  evidence  is,  an  objection  which, 
if  it  had  been  suggested,  might  have  been  obviated,  and  its  rejection  was  placed 
so  distinctly  upon  another  and  erroneous  ground  as  to  mislead  the  party. 

Appeal  from  a  judgment. 

This  action  was  brought  against  the  defendant  as  indorser  of 
a  promissory  note,  dated  December  15,  1855,  made  by  J.  J. 
Van  Pelt,  for  $1808^,  payable  five  months  after  date,  to 
the  order  of  the  defendant,  and  by  him  indorsed  to  the  plaintiffs. 

The  defence  was:  That  the  note  was  given  at  the  city  of  New 
York  to  the  plaintiffs,  by  the  maker  Van  Pelt,  in  part  payment 
for  a  raft  of  oak  and  pine  timber,  then  afloat  in  the  North 
River,  on  the  shore  at  Hoboken,  N.  J.,  and  was  indorsed  by 
the  defendant  as  surety  for  Van  Pelt,  for  the  purpose  of  secur- 
ing payment  of  the  price  of  the  timber  to  die  plaintiffs,  and  for 
no  other  consideration : 

That  at  the  time  of  the  sale,  the  plaintiffs  exhibited  to  Tan 
Pelt  certificates  of  the  inspection  and  measurement  of  a  quantity 
of  oak  and  pine  timber,  which  stated  the  number  of  sticks  in- 
spected, and  the  measurement  and  descriptions  thereof,  and 
stated  that  there  were  in  the  timber  so  inspected  80,418  feet  of 
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first  quality  oak,  5618  feet  of  refuse  oak,  1240  feet  of  first  quali- 
ty pine,  and  85  feet  of  refbse  pine :  that  the  plaintiffs  then 
represented  that  those  certificates  were  the  certificates  of  the 
inspection  of  the  raft  of  timber  then  offered  for  sale,  and  con- 
tained a  correct  statement  thereof  (with  the  exception  of  21 
sticks  mentioned  in  the  certificates,  which  were  lost) : 

That  it  was,  at  that  time,  the  usage  in  the  city  of  New  York, 
among  dealers  in  timber,  to  purchase  and  sell  timber  on  the 
faith  of  similar  inspection  certificates ;  and  by  such  usage,  the 
seller  of  the  timber  is  and  was  deemed  to  warrant  that  the 
timber  sold  should  correspond  with  such  inspection  certificates 
in  respect  to  the  quantity,  quality,  description,  and  classifica- 
tion of  the  timber ;  and  that  in  case  of  any  variance  between 
the  inspection  certificates  and  the  timber  delivered,  the  seller 
should  be  bound  to  make  good  -to  the  purchaser  the  damage 
which  he  might  sustain  by  reason  of  such  variance  :  that  Van 
Pelt  and  the  plaintiffs  were  both  dealers  in  timber  in  said  city, 
and  had  notice  of  such  usage,  and  dealt  in  reference  thereto  in 
the  sale  and  purchase  of  this  raft  of  timber : 

That  Van  Pelt,  relying  on  these  representations  of  the  plain- 
tiffs, and  on  the  inspection  certificates,  and  upon  this  usage, 
purchased  the  raft  of  timber  at  certain  rates  per  foot  for  each 
description  of  timber ;  and  for  the  purpose  of  ascertaining  the 
quantity  and  different  classes  and  descriptions  of  timber  con- 
tained in  the  raft,  reference  was  had  to  the  inspection  certifi- 
cates, and  the  amount  to  be  paid  was  computed  according  to 
such  certificates : 

That  the  terms  "  first  quality  oak"  and  "  refuse  oak"  were 
and  are  well  known  in  the  timber  trade,  and  denoted  different 
descriptions  of  timber  customarily  bought  and  sold  in  the  New 
York  market  and  elsewhere  by  those  designations : 

That  the  price  of  the  said  timber  so  computed  amounted  to 
$9043TW :  that  Van  Pelt  had  paid  on  account  thereof  $7235^, 
leaving  unpaid  not  exceeding  $1808^%,  the  amount  of  the  note 
in  suit : 

That  the  raft  of  timber  was  after  such  purchase  delivered  to 
Van  Pelt,  and  he  discovered  after  such  delivery,  and  die  de- 
fendant alleged  the  fact  to  be,  that  the  inspection  certificates  did 
not  contain  the  true  measurement  of  the  different  descriptions 
of  timber,  but  were  erroneous  in  the  following  particulars : 
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that,  in  lien  of  29,441  feet  of  first  quality  oak,  there  were  not 
in  the  raft  over  14,730  feet  thereof;  and,  in  lieu  of  there  being 
in  the  raft  5523  feet  of  refuse  oak,  there  were  therein  about 
20,248  feet  thereof : 

That,  had  the  price  of  said  timber  been  correctly  computed, 
the  same  would  not  have  amounted  to  over  $4995^fc. 

Wherefore  the  defendant  alleged  that  the  plaintiffi  had  been 
already  overpaid  for  the  timber  so  sold  and  delivered;  that 
there  was  nothing  due  to  the  plaintiffs  on  the  promissory  note 
in  suit;  and  that  the  plaintiflfe  had  given  no  consideration 
therefor. 

The  action  came  on  for  trial  on  the  3d  day  of  May,  1858, 
before  Mr.  Justice  Slosson  and  a  jury. 

The  defendants  put  in  evidence  a  .bill  in  the  words  and 
figures  following : 

"  New  York,  12th  December,  1865. 

Messrs.  J.  J.  Yak  Pelt  and  Dan'l  Torrance, 

To  Gillespie,  Dean  &  Co. 
For  raft  of  timber  at  Brown's  Basin,  Hoboken,  29,441 

feet  first  quality  oak,  at  27Jc .  $8,096.27 

5523  feet  second  quality  oak,  at  13£c 759.41 

1325  feet  pine,  at  12}c 165.62 

9,02150 

|  inspection  at  5  p.  c.  for  M 22.68 

•  ■  <     I... 

$9,053.93 
[Duplicate.] 

"  Payable  by  J.  J.  Van  Pelt's  note,  indorsed  by  Daniel  Tor- 
rance, at  8,  3},  4,  4},  and  5  mo's. 

ReceivM  payment  as  annexed, 

Gillespie,  Dean  &  Co. 

Per  K  G.  M.  Cubbobn." 

The  note  in  suit  was  admitted  by  the  plaintifis'  counsel  to  be 
one  of  the  notes  given  in  payment  of  this  bill ;  and  it  was  also 
admitted  that  the  other  notes  given  therefor  had  been  duly 
paid. 

Books  admitted  by  the  plaintiffs^  counsel  "  to  be  the  boob 
delivered  with  the  said  bill  of  timber,  as  containing  the  specif!- 
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cation  of  the  contents  of  the  raft,"  were  also  pnt  in  evidence  by 
the  defendant. 

They  were  arranged  in  columns  of  figures,  and  at  the  end  of 
each  book  was  a  summary  or  certificate  in  the  following  form  : 

"  Wmt  Teot,  Joly  1 8,  1 855. 

122  sticks  firet  quality  oak ' 7153  ft. 

26     "      refuse     ,      tt        1820  " 

1     "      firet  quality  pine      • 59  " 

149  9032  ft. 

Charges,  $11.28. 

Henbt  H.  Smith,  Inspector.9' 

The  total  of  first  quality  oak  mentioned  in  the  three  was 
29,441  feet 

The  defendant  then  proved  the  mode  of  marking  timber  on 
inspection,  and  that  the  timber  in  question  was  marked  upon 
that  plan :  that  the  "  first  instalment  of  this  raft,  being  about 
one  third  of  the  whole,  was  brought  over  to  Van  Pelt's  yard 
about  February,  1856,  and  the  sawing  of  it  was  then  com- 
menced." 

The  defendants'  counsel  then  put  *to  the  witness  the  following 
question :  "  How  did  the  sticks  marked  as  first  quality  turn 
out  S"     - 

The  question  was  objected  to  on  the  ground  that  no  warranty 
of  quality  had  been  proved ;  and  that  no  express  warranty  was 
alleged  in  the  answer,  but  only  "  a  warranty  by  usage." 

The  defendants'  counsel  asked  leave  to  amend  the  answer  by 
averring  an  express  warranty. 

The  court  denied  the  motion  to  amend,  on  the  ground  that 
the  papers  given  in  evidence  were  not  any  evidence  of  an  ex- 
press warranty ;  and  also  sustained  the  objection  to  the  ques- 
tion put  to  the  witness.  The  defendants'  counsel  excepted  to 
each  of  these  rulings. 

The  defendants'  counsel  then  inquired  of  the  witness :  u  How 
did  the  sticks  compare,  as  to  quality  of  first  or  second  class,  with 
the  specifications  in  the  memorandum  books  now  produced,  con- 
taining inspector's  certificates,  &c,  as  to  what  were  the  qualities 
of  the  timber?" 

Vol.  VIL—  80 

»  ■ 
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This  question  being  also  objected  to,  the  objection  was  sus- 
tained, and  the  defendants9  counsel  excepted. 

"  The  defendants9  counsel  thereupon  offered  to  prove  that  the 
timber  fell  short  of  first  quality  14,000  feet,  and  that  the  dif- 
ference in  value  was,  at  13}  cts.  a  foot,  more  than  the  amount 
of  the  note :" 

u  Also,  to  prove  that  the  inspector's  books  are,  by  usage  as 
pleaded  in  the  answer,  delivered  as  evidence  of  quality  and 
quantity ;  and  that  the  seller  is,  by  usage,  deemed  to  warrant  that 
they  correspond :" 

"  And  that  the  timber  was  in  a  raft,  so  that  the  logs  could  not 
be  turned  over  without  taking  the  raft  to  pieces." 

On  the  plaintiffe'  objection  the  court  excluded  the  evidence, 
and  overruled  each  offer ;  and  to  each  ruling  the  defendants  ex- 
cepted. 

The  jury,  under  the  direction  of  the  court,  found  a  verdict 
for  the  plaintiffs  for  the  amount  of  the  note  with  interest. 

From  the  judgment  entered  on  the  verdict,  the  defendants-ap- 
pealed to  the  general  term. 

C.  JL.  MapdttO)  for  the  appellant. 
William  Stanley )  for  the  respondent. 

By  the  Court. — Woodruff,  J. — There  is  no  dispute  upon  the 
question,  whether  the  plaintiff  was  entitled  to  recover  upon  the 
note  in  suit,  unless  the  defendant  established  a  defence.  If? 
therefore,  there  was  no  error  committed  in  excluding  the  evi- 
dence offered  by  the  defendant,  it  was  clearly  proper  to  direct 
the  jury  to  find  a  verdict  for  the  plaintiff  for  the  amount  of  the 
note,  with  interest  from  the  maturity  thereof. 

The  evidence  on  the  part  of  the  defendant,  so  far  as  it  was 
received,  established  the  fact  of  the  sale  of  the  timber  men- 
tioned in  the  answer — the  delivery  thereof  to  Van  Pelt— that  it 
was  paid  for  by  notes  made  by  J.  J.  Van  Pelt  and  indorsed  bj 
the  defendant,  of  which  the  note  in  suit  was  one,  and  the  otbere 
are  paid — that  memorandum  books,  containing  an  inspector's 
certificate  of  the  quantity  and  quality  of  the  timber,  were  de- 
livered with  the  bill  of  the  timber — and  that  the  timber,  when 
purchased,  was  bound  together  in  a  raft  and  lying  afloat  in  the 
North  River,  at  or  near  Hoboken,  in  Brown's  Basin. 
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The  rulings  of  the  court  to  which  exceptions  were  taken  will 
be  considered  quite  as  favorably  for  the  defendant  as  he  can  ask, 
if  we  treat  them  as  they  would  be  treated  if  the  amendment  of 
the  answer,  which  the  defendant  moved  for,  had  been  allowed 
by  inserting  therein  an  allegation  of  an  express  warranty  of  the 
timber.  There  is  some  show  of  reason,  at  least*  in  so  considering 
them,  because  the  court  refused  the  amendment  on  the  ground 
that  the  evidence  already  given  by  the  defendant  was  not  any 
evidence  of  an  express  warranty.  And  the  evidence  which  was 
thereafter  rejected  was  offered,  first,  to  show  that,  by  the  usage 
of  the  trade  on  a  sale  of  timber,  the  inspector's  book  and  certifi- 
cate are  delivered  as  evidence  of  quantity  and  quality,  and  the 
seller  is  deemed  to  warrant  that  the  timber  6old  corresponds 
therewith ;  and,  second,  that  the  warranty  was  broken  in  this — 
that  a  portion  of  the  timber,  which  on  the  sale  in  question  was 
described  in  the  bill  of  parcels,  and  in  the  inspection  books  and 
certificates,  as  "first-quality  oak,"  was  in  fact  ascertained,  after 
the  delivery  thereof,  to  be  second  quality,  or  "refuse"  oak. 

It  will,  however,  be  seen,  that  the  reasons  hereinafter  assigned 
fully  sustain  the  ruling  of  the  court  in  denying  the  leave  to 
amend,  whether  the  specific  reason  then  given  'for  such  denial 
was  sufficient  or  not. 

Two  questions,  therefore,  and,  we  think,  only  two  questions, 
are  raised  by  the  exceptions  taken  at  the  trial : 

First.  Can  an  accommodation  indorser,  who,  without  con- 
sideration, becomes  by  indorsement  a  surety  for  the  payment  of 
the  price  of  goods  sold  to  the  maker  of  a  note,  allege  and  prove 
as  a  defence,  or  by  way  of  counter-claim,  that  the  goods  were 
warranted  to  the  vendee,  and  that  the  warranty  was  broken, 
and,  by  proving  the  damages  sustained  by  the  vendee,  abate 
from  or  extinguish  the  plaintiff's  (the  .vendor Jb)  claim  against 
him  upon  his  indorsement  ? 

Second.  Was  the  evidence  which  the  court  rejected  competent 
to  prove— or,  if  in  its  nature  competent,  would  it  have  tended  to 
prove — any  warranty  of  the  quality  of  the  timber  by  the  plain- 
tiffs, on  the  sale  of  die  timber  to  Van  Pelt,  to  whom,  as  alleged 
in  the  answer,  the  sale  was  made,  and  for  whose  accommodation 
the  defendant  became  indorser,  as  surety  that  he  should  pay 
the  price! 

1.  The  first  of  these  questions  is  not  an  open  question  in  this 
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court.  In  La  Farge  a.  Halsey  (1  BowooriK*  i?.,  171 ;  S.  C, 
4  Abbotts'  Pr.  i? .,  397),  this  court,  in  general  term,  held,  that  in 
an  action  against  sureties  for  the  payment,  by  the  tenant,  of  the 
rent  reserved  in  a  lease,  the  sureties  could  not  set  up,  as  a 
counter-claim,  damages  sustained  by  the  tenant,  by  reason  of  a 
breach  by  the  landlord  of  an  agreement  made  by  him  with  such 
tenant — although  the  tenant,  if  sued  for  the  rent,  might  have 
made  such  counter-claim. 

In  the  present  case,  if  a  warranty  of  the  quality  of  the  timber 
was  given  to  Van  Pelt,  and  it  was  broken,  there  is  in  him  a 
cause  of  action  against  the  plaintiff:  but  even  Van  Pelt,  if  he 
used  that  claim  as  a  defence,  to  the  note,  would  use  it  upon  the 
principles  governing  the  doctrine  of  recoupment ;  he  would  not 
be  bound  to  set  it  up  as  a  defence  to  the  note — he  might  bring 
his  own  separate  action  for  his  damages. 

If  Van  Pelt  either  brought  his  action,  and  now,  under  the 
Code,  if  he  set  up  the  claim  as  a  counter-claim  to  the  note,  he 
might  recover  the'  whole  damages  sustained  by  him. 

The  defendant  here  has  no  control  of  that  cause  of  action. 
Yan  Pelt  may  enforce  it,  or  may  assign  it,  or  may  release  it 
He  may  not  choose  to  permit  the  defendant  to  have  the  benefit 
of  it  The  defendant  could  not,  under  any  view  of  the  subject, 
make  it  available  to  effect  more  than  an  extinguishment  of  the 
plaintiff's  claim.  He  is  not  at  liberty  to  so  limit  the  rights  of 
the  vendee,  and  possibly  preclude  his  obtaining  full  compensa- 
tion for  his  damages ;  for  obviously  the  plaintiff  cannot  be  re- 
quired to  litigate  the  matter  twice.  The  establishment  of  this 
cause  of  action  by  the  present  defendant,  and  its  allowance  in 
his  favor,  would  not  preclude  an  action  by  Van  Pelt  for  his 
damages ;  and  nothing  done  or  proved  in  this  action  by  this 
defendant  could  be  permitted  to  defeat  his  recovery. 

These  considerations  all  show  that  an  indorser,  in  virtue  of 
his  relation  to  the  parties  as  surety  for  the  maker,  cannot  pro- 
tect himself  by  any  such  counter-claim. 

And  the  definition  of  a  counter-claim  in  the  Code  is  further 
conclusive  on  the  same  point: — A  counter-claim  is  another 
cause  of  action  existing  in  fwoor  of  the  defendant,  as  well  *s 
against  the  plaintiff  (§  150).    This  is  not.  such  a  claim. 

Whether  circumstances  might  not  be  suggested  which  wonW 
create  such  equitable  rights  in  the  indorser,  in  case  of  the  fr*0*' 
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vency  of  the  maker,  as  would  entitle  him  to  protection,  we  do 
not  now  inquire — none  such  appear  in  this  case. 

The  'defendant's  answer  places  his  defence  upon  the  ground 
of  a  sale  and  delivery  to  Van  Pelt — his  own  indorsement,  with- 
out consideration,  received  by  himself,  and  as  surety  for  Van 
Pelt  The  defendant  is  not  in  a  condition  to  set  up  a  distinct 
cause  of  action — a  breach  of  warranty  on  such  a  sale,  whether 
the  warranty  be  expressed  in  words,  or  otherwise  inferrible  from 
all  the  circumstances — as  a  counter-claim,  nor  as  a  defence  to 
the  action. 

It  was  ingeniously  urged  on  the  argument,  that  insomuch  as, 
by  reason  of  the  Inferiority  of  some  of  the  timber  sold,  •such 
portion  thereof  was.  reduced  to  what  is  called  second-quality 
oak,  or  refuse  oak,  the  defendant  was  at  liberty  to  treat  the  case 
as  a  deficiency  in  quantity.  And  so  he  insists  that  there  was  a 
partial  failure  of  the  consideration  of  the  sale,  resulting  in  an 
over-payment  by  the  vendee,  Van  Pelt,  which  leaves  the  note 
now  in  suit  without  any  subsisting  consideration ;  which  view 
of  the  subject,  if  correct,  would  6how,  not  a  set-off  or  counter- 
claim, but  a  defence  to  the  note  itself,  which  will  avail  as  well 
for  the  benefit  of  an  accommodation  indorser  as  for  the  benefit 
of  the  maker. 

The  plausibility  which  gives  color  to  the  argument  arises 
from  the  casual  coincidence  that  there  were  two  qualities  of  oak 
sold,  and  not  from  any  soundness  in  the  view  suggested.  Had 
the  sale  described  the  oak  as  being  a  given  number  of  sticks  or 
feet  of  "  first-quality  oak  timber,"  and  the  whole  was  delivered 
and  accepted,  and  it  was  shown  that  a  part  of  the  timber  was 
of  an  inferior  quality,  and  yet  the  whole  was  retained  and  used 
by  the  purchaser,  the  defect  could  never  be  called  a  deficiency 
in  quantity. 

Neither  can  the  defect  be  so  considered  with  any  more  accu- 
racy when,  besides  such  a  sale,  there  was  at  the  same  time,  and 
as  part  of  the  same  transaction,  a  sale  of  other  oak  in  terms  de- 
scribed as  second  quality,  or  refuse.  The  vendee  has  received 
the  timber  he  bargained  for — the  very  sticks  which  were  con- 
tained in  the  raft.  They  may  not  be  so  good  as  was  represented, 
but  they  are  the  sticks  of  timber  which,  in  fact,  he  purchased. 

Where  the  property  is  received  and  retained,  a  defect  in 
quality  cannot  be  regarded  as  a  failure  of  consideration.    The 


470  ABBOTTS'  PRACTICE  REPORTS. 


Gillespie  a.  Torrance. 


maxim  caveat  emptor  applies  to  the  qualify  of  the  goods  sold, 
unless  there  is  fraud  or  warranty ;  and  if  there  be  a  warranty, 
and  it  be  broken,  the  breach  creates  a  right  of  action  in  the 
vendee,  not  a  defence  (strictly  so  called)  to  the  note  given  for 
the  purchase-money.  Indeed,  the  goods  and  the  warranty, 
taken  together,  constitute  a  full  consideration  for  the  note, 
although  the  quality  be  of  less  value  than  it  is  warranted 
to  be. 

As,  for  example,  on  a  sale  of  a  horse  which  is  warranted 
sound,  and  which  is  shown  to  have  some  defect,  not  obvious  to 
mere  inspection — the  consideration  of  a  note  given  for  the 
purchase-money  has  not  failed  :  the  warranty  itself  (in  so  far  as 
the  defect  impaired  the  value  of  the  horse)  makes  up  the  con- 
sideration of  the  note,  and,  except  upon  the  principle  of  recoup- 
ment or  counter-claim,  the  vendee  is  without  defence  to  the 
note. 

It  may  be,  on  a  sale,  such  as  it  is  claimed  was  made  in  the 
present  case— where  the  property  was  out  of  the  State,  in  a 
condition  not  readily  accessible,  and  where  the  sale  was  made 
in  reliance  upon  the  accuracy  of  the  certificates  of  inspection— 
that  the  purchaser  would  have  had  a  right  to  refuse  to  accept 
the  timbei  if,  when  delivery  was  offered,  it  was  found  not  to 
correspond  with  the  certificates ;  but  he  cannot  accept  the  de- 
livery, retain  and  use  the  timber,  and,  if  there  be  no  warranty, 
refuse  to  pay  the  consideration.  If  there  be  a  warranty,  then 
the  breach  of  it  vests  in  the  vendee  himself  a  right  of  action, 
which  he  may  use  as  a  counter-claim  if  he  elect  so  to  do,  but 
which  is  not  vested  in  the  surety,  and,  as  already  stated,  cannot 
be  used  by  him. 

2.  The  answer  to  the  first  question  above  proposed  is  suffi- 
cient to  dispose  of  the  case  upon  this  appeal.  The  proof  offered 
and  rejected  was  not  admissible,  because,  if  a  warranty  had 
been  proved,  it  would  not  have  established,  nor  tended  to 
establish,  any  defence,  nor  any  counter-claim,  in  the  defendant's 
favor. 

It  is,  therefore,  wholly  unnecessary  to  consider  the  other 
question.  No  determination  of  that  inquiry  could  affect  the 
result  Whether  the  evidence  was,  in  its  nature,  competent 
proof  of  a  warranty,  or  whether,  if  competent,  it  would  have 
tended  to  establish  a  warranty,  the  proof  could  be  of  no  service 
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to  the  defendant.  The  warranty  would  avail  him  in  no  manner 
for  his  protection. 

It  would  seem,  by  the  case,  that  the  reason  assigned  at  the 
time  for  rejecting  a  portion  of  the  evidence  was,  that  there  was 
not  sufficient  evidence  of  a  warranty.  The  grounds  upon  which 
the  offers  to  prove  a  warranty  were  rejected  are  not  stated. 
But  these  considerations  are  wholly  immaterial.  On  exception 
to  a  ruling,  the  ruling  must  be  sustained,  if  in  point  of  law  it 
was  right,  whether  the  appellate  tribunal  concur  in  the  reasons 
given  therefor  or  not.  Where  the  true  ground  of  the  inadmissi- 
bility of  material  evidence  offered  is  an  objection  which,  had  it 
been  suggested,  might  have  been  obviated,  and  its  rejection  is 
placed  so  distinctly  upon  another  and  erroneous  ground  as  to 
mislead  the  party  offering  the  proof,  that  consideration  might 
affect  the  propriety  of  granting  a  new  trial,  on  a  motion  ad- 
dressed, as  such  motions  are  in  some  degree,  to  the  discretion 
of  the  court 

But  this  case  is  before  us  on  appeaf  from  the  judgment,  and 
on  the  exceptions  only.  If  otherwise,  no  such  case  is  presented 
as  above  supposed.  The  objection  to  the  evidence  could  not  be 
obviated ;  and  had  everything  been  proved  which  the  defend- 
ant offered  to  prove,  the  plaintiff  would  still,  as  matter  of  law, 
have  been  entitled  to  a  verdict  for  the  amount  of  the  note,  and 
interest. 

By  this  we  do  not  design  to  intimate  an  opinion  that  the 
ruling  was  erroneous  upon  the  grounds  then  stated ;  it  is  suffi- 
cient to  say,  that  we  find  an  established  principle  which  dis- 
poses of  the  case  without  further  discussion. 

The  judgment  must  be  affirmed. 
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WARING  a.  WARING. 
Supreme  Court,  Second  Diet/riot;  Special  Term,  April,  1858. 
Pabtttion. — Amendment. — Notice  of  Pendency  of  Action. 

Of  the  proper  time  of  filing  a  notice  of  pendency  of  action  for  partition,  and  of 
the  effect  of  irregularities  in  the  filing.* 


*  Bwso*  a.  Bayr*.— Supreme  (hurt,  First  District ;  Special  Term,  July,  1858.— 
ThU  case  came  np  on  a  motion  by  the  plaintiff  in  a  foreclosure  action  to  require 
the  purchaser  at  the  sale  to  take  title ;  and  a  motion  by  the  purchaser  to  be  di§ 
charged  from  the  purchase  on  the  ground  of  irregularity  in  the  proceedings,  and 
to  have  his  payment  returned.  It  appeared  that  after  service  of  summons  the 
plaintiff  filed  a  notice  of  lie  pendent,  and  on  the  next  day  filed  his  complaint 
After  the  filing  of  the  complaint  the  premises  were  incumbered  by  other  mort- 
gages. The  purchaser  objected  to  the  title,  on  the  ground  that  the  notice  of  (if 
pendent  and  complaint  were  not  filed  at  the  same  time. 

Ingraham,  J, — Conceding  that  until  the  filing  of  the  complaint  the  notice  of  lie 
pendens  was  of  no  validity,  it  appears  to  me  the  filing  of  the  complaint  gave  it 
validity.  It  was  then  on  file,  and  the  filing  of  the  complaint  placed  both  papers 
on  file  the  same  day.  The  notioe  of  lie  pendens  gave  notice  to  the  parties  taking 
subsequent  conveyances  or  incumbrances.  Before  the  subsequent  incumbrance  in 
this  case  was  received,  both  papers  were  on  file,  and  the  object  of  the  statute  in 
requiring  them  to  be  filed  together  was  answered.  The  party  having  notice  of 
the  lie  pendent  could  refer  to  the  complaint  on  file  for  all  the  information  to  be 
obtained  therefrom.  The  commencement  of  the  action  by  the  service  of  the  sum- 
mons is  necessary  to  give  validity  to  the  notice,  for  the  very  good  reason  stated  by 
Mr.  Justice  Rockwell,  in  Burroughs  a.  Reiger  (12  /Tots.  Pr.lt.,  171) — via,  thst 
notice  of  the  pending  of  a  suit  before  the  suit  is  commenced  is  a  nullity.  In  the 
same  case  he  also  holds  the  meaning  of  the  statute  to  be,  that  the  filing  of  the 
notioe  of  lie  pendens  shall  not  affect  purchasers  until  the  complaint  is  filed. 

If  the  incumbrance  had  gone  on  record  before  the  filing  of  the  complaint,  a  dif- 
ferent question  would  be*  presented,  which  it  is  not  now  necessary  to  decide,  as  it  is 
conceded  that  the  property  in  this  case  was  not  affected  in  the  title  by  any  act 
until  after  the  notice  and  complaint  were  both  filed.  Any  other  construction  of 
the  statute  would  render  it  impossible  for  a  party  to  comply  with  it  so  as  to  file 
the  notice  and  complaint  at  the  same  time,  where  the  property  was  located  in  dif- 
ferent parts  of  the  State. 

If  there  was  any  necessity  for  it,  the  court  might  allow  an  amendment  of  the 
filing,  so  as  to  order  the  complaint  refiled,  nunc  pro  tune,  as  of  the  date  of  filing 


* 


NEW-YORK.  473 


Waring  a.  Waring. 


II  in  a  partition  action  the  plaintiffs  omit  to  file  any  of  the  papers  necessary  to 
the  judgment*  they  may  be  allowed  to  file  them  nunc  pro  tune,  and  the  pur- 
chaser is  not  compellable  to  take  title  until  they  are  so  filed. 

If  a  guardian's  bond,  filed  in  pursuance  of  an  order  which  allowed  one  to  be  filed 
nunc  pro  tune  but  did  not  specify  the  penalty  or  the  security,  is  unobjectionable 
in  every  respect  except  as  to  the  term  of  time,  the  irregularity  is  not  ground  of 
discharging  the  purchaser,  for  under  the  act  of  1857  the  bond  may  be  amended 
after  judgment 

The  referee's  report  showed  that  certain  of  the  defendants  died  pending  the  ac- 
tion for  partition,  and  that  their  interests  in  the  premises,  specifying  them,  sur- 
vived to  other  of  the  parties  to  the  action. 

Held,  1.  That  although  there  was  no  reason  to  suppose  that  a  suggestion  of 
the  deaths  was  necessary  to  be  filed,  leave  should  be  granted  to  the  plaintiffs 
after  judgment  to  file  such,  nune  pro  tune. 

2.  That  the  objectiou  that  there  was  no  proof  of  service  of  summons  in  the 
action  upon  the  defendants  so  deceased,  was  obviated  by  their  death,  and  the 
succession  to  their  interests  of  other  parties  who  were  shown  to  have  been 
served. 

It  &eems,  that  indebtedness  of  a  deceased  part  owner  of  real  property  can  form 
no  valid  objection  to  a  partition  between  his  heirs  and  the  other  part  owners, 
upon  the  application  of  the  latter,  or  to  a  sale  of  the  entire  property  in  a  parti- 
tion action. 

Of  the  proper  disposition  of  the  proceeds  of  sale  in  such  case. 

Hfotion  by  plaintiffs  in  partition  that  the  purchasers  be  com- 
pelled to  take  title  ;  and  motion  by  one  of  the  purchasers  to  be 
discharged  from  his  purchase. 

C.  T.  Cromwell,  for  the  plaintiffs. 
John  T.  Rolf  6)  for  the  purchasers. 

S.  B.  Strong,  J. — This  is  an  action  for  the  partition  of  lands 
between  the  heirs  of  the  late  Henry  Waring,  deceased. 

The  proceedings  have  been  complicated,  and  have  devolved 
upon  the  parties  very  heavy  expenses,  which  have  been  awarded 
to  their  counsel  by  a  decree  of  this  court.  No  doubt  the  various 
measures  which  have  been  adopted  have  been  necessary  for  the 
protection  of  the  rights  of  the  owners,  and  the  security  of  the 
purchasers ;  and  the  professional  gentlemen  who  have  been  en- 

the  notice  of  lit  pendens  If  the  parties  see  fit  to  make  such  an  order,  it  can  be 
entered,  although  I  am  of  the  opinion  that  it  is  unnecessary  in  the  present  ease. 

The  motion  for  a  return  of  10  per  cent  is  denied. 

The  motion  that  the  purchaser  complete  his  purchase  is  granted:  no  costs  al- 
lowed on  either  motion. 
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gaged,  have  earned  the  compensation  which  has  been  adjudged 
to  them  respectively.  Whether  the  amounts  were  conformable 
to  the  provisions  of  the  Code  in  force  at  the  time  when  the  decree 
was  pronounced,  or  the  practice  of  the  court,  are  not  questions 
for  my  consideration  on  the  motions  before  me. 

The  lands  in  question  have  been  sold  to  several  persons  under 
the  decree.  The  purchasers  object  to  the  titles  on  various 
grounds,  resulting  from  what  they  deem  defective  and  irregu- 
lar proceedings  in  the  suit,  and  the  claims  of  other  persons  upon 
the  property,  which,  they  allege,  have  not  been  concluded  by 
the  decree ;  and  one  of  them  moves  that  the  sale  to  him  should 
be  vacated,  and  the  money  advanced  by  him  returned.  The 
plaintiffs  move,  with  the  concurrence  of  all  the  defendants,  that 
the  purchasers,  shall  be  required  to  take  the  usual  conveyances 
in  such  cases,  and  pay  the  consideration  money. 

The  first  objection  set  forth  in  the  affidavit  of  the  counsel  for 
the  purchasers  (and  which,  I  must  say,  has  been  so  hastily 
drawn  that  it  is  almost  illegible)  is,  that  the  complaint  was  not 
filed  with  the  notice  of  lis  pendens,  nor  indeed  until  the  time 
when  the  decree  was  docketed.  The  allegation  is  countenanced 
by  the  acknowledged  fact  that  there  is  no  complaint  filed,  at  an 
earlier  date  than  the  time  of  the  decree,  in  the  office  of  the 
county  clerk,  nor  any  minute  in  the  appropriate  book  that  the 
complaint  had  been  duly  filed.  Against  this,  however,  one  of 
the  plaintiffs  avers  positively  that  the  complaint  was  inclosed 
in  the  notice  of  lis  pendens,  when  it  was  filed  in  his  presence 
by  the  late  Mr.  Crist,  who  was  afterwards  drowned,  and  that  it 
was  taken  from  the  files  of  the  office  subsequently,  to  be  used 
on  an  argument  before  one  of  the  judges  of  this  court,  and  was 
probably  not  returned.  The  fact  that  no  minute  of  filing  the 
paper  is  to  be  found  is,  no  doubt,  explained  by  the  circumstance 
that  it  was  inclosed  in  the  notice,  and  that  it  thus  escaped  the 
attention  of  the  officer  to  whom  it  was  delivered.  I  am  satisfied 
•that  the  notice  and  complaint  were  filed  together,  and  that  the 
notice  immediately  became,  and  continued  to  be  operative,  and 
a  correspondent  determination  may  be  incorporated  in  the  order. 
The  absence  of  the  complaint  from  the  clerk's  office  did  not 
suspend  the  effect  of  the  notice,  and  the  irregularity  was  subse- 
quently cured  by  filing  a  copy  with  the  decree  pursuant  to  an 
order  of  this  court. 


NEW-YORK.  475 


Waring  a.  Waring. 


I  agree  that  a  notice  of  lis  pendens  is  ineffectual  until  a  com- 
plaint is  filed,  and  I  concur  with  the  late  Judge  Rockwell  in 
thinking  that  it  is  inoperative  as  to  any  defendant,  or  those 
claiming  under  him  through  subsequent  owners,  until  a  sum- 
mons has  been  served  upon  him  either  personally  or  through  an 
advertisement    (Burrows  a.  Reiger,  12  How.  Pr.  H.,  171.) 
Bat  with  great  respect  for  the  memory  of  the  learned  judge,  I 
do  not  agree  with  him  that  the  filing  of  a  notice  before  the 
service   of  a   summons  would  be  a  nullity.     The  Revised 
Statutes  do  not  directly  limit  the  time  in  any  way  (2  Rev.  Stats., 
174,  §43),  but  that  Code  expressly  provides  that  the  notice  may 
be  filed  with  the  complaint  without  any  reference  to  the  service 
of  the  summons.    If  the  notice  could  not  be  filed  until  the  suit 
had  been  actually  commenced  by  the  service  of  process  upon 
all  the  parties,  it  would  be  of  no  avail  as  to  any  one  when  there 
were  absent  defendants,  until  the  published  time  for  their  appear 
ance  had  expired.    The  delay  might  operate  very  injuriously, 
and  I  am  satisfied  that  it  was  never  contemplated  by  any  statute. 
I  have  said  thus  much  upon  this  point,  as  it  may  prevent  any 
future  motion  which  might  otherwise  result  from  my  conclusion 
that  the  notice  and  complaint  were  filed  together,  and  probably 
(as  to  some  of  the  defendants)  before  the  service  of  the  sum- 
mons upon  them.    It  is  also  objected  that  no  new  notice  of  lis 
pendens  was  filed  when  an  amended  complaint  adding  new  de- 
fendants was  adopted.    In  the  case  of  Curtis  a.  Hitchcock  (10 
Paige,  399),  which  was  cited  by  the  counsel  for  the  purchasers, 
the  chancellor  said:  "When  the  bill  is  amended  by  adding  new 
parties  after  the  filing  of  the  notice  of  lis  pendens,  a  new  notice 
is  absolutely  necessary  to  have  the  rights  of  the  judgment  credit- 
ors of  such  new  parties,  as  well  as  to  make  the  amended  bill 
constructive  notice  to  subsequent  .purchasers  from  such  new  par- 
ties."   It  would  seem  from  the  guarded  language  of  the  chan- 
cellor that  in  his  opinion  the  filing  of  a  new  notice  was  requisite, 
only  as  to  the  added  parties,  and  those  claiming  under  them : 
and  there  is  nothing  in  the  statutes  requiring  that  it  should  be 
done,  nor  can  I  see  any  reason  why  it  should  be  done,  so  far  as 
it  relates  to  the  parties  affected  by  the  original  notice.    In  this 
case  the  names  of  the  added  defendants  were  subsequently 
struck  out,  and  nothing  is  claimed  against  them,  or  those  having 
subsequent  liens  against  them  or  their  property,'  nor  does  it  ap- 
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pear  there  is  any  thing  relating  to  either  which  can  impair  the 
title  to  be  acquired  by  the  purchasers. 

There  were  unquestionably  some  irregularities  in  reference  to 
the  infant  defendants.  Although  their  guardian  was  duly  ap- 
pointed, and  a  proper  bond  was  originally  executed  by  him,  yet 
it  was  never  filed,  and  it  was  probably  lost  at  the  time  of  the 
disaster  which  caused  the  death  of  Mr.  Crist  I  do  not  agree 
with  Judge  Hoffman  that  the  objection  that  the  bond  has  not 
been  filed,  goes  to  the  jurisdiction  of  the  court  in  the  action 
against  the  infants.  Jurisdiction  as  to  them  is  acquired  by  the 
service  of  the  process  :*  such  must  have  been  the  opinion  which 
influenced  the  Legislature  to  pass  the  act  of  April  14,  1852 
(Laws  of  1852,  ch.  277,  p.  411),  providing  that  when  the  guar- 
dian's bond  had  not  been  filed  in  due  season,  or  could  not  be 
found,  a  new  one  might  be  filed  by  an  order  of  the  court  or  a 
judge,  made  at  any  time  before  judgment  or  decree,  in  all  cases 
as  of  the  same  date  as  the  order  appointing  the  guardian,  which 
bond  when  so  filed,  and  all  preceding  rules,  orders,  and  decrees 
in  the  suit  subsequent  to  the  date  of  the  order  appointing  the 
guardian,  should  have  the  like  effect  as  if  such  bond  had  been 
directed  by  the  court,  and  duly  executed  and  filed  by  the  guar- 
dian at  the  date  of  his  appointment.  If  the  court  had  no  juris- 
diction as  to  the  infant  defendants  when  the  rules,  orders,  or 
decrees  were  made,  they  would  have  been  simply  void,  and  the 
rights  of  such  defendants  could  not  have  been  affected  by  any 
such  action  of  the  Legislature.  The  more  important  requisition 
in  the  act  for  the  partition  of  lands  in  reference  to  infant  de- 
fendants is,  that  the  guardian  shall  give  the  bond  required  by 
the  order  of  the  court.  That  was  done  in  this  case.  The  pro- 
vision that  the  court  shall  be  satisfied  that  the  bond  has  been 
filed,  before  any  rule  to  plead,  or  any  other  subsequent  role  or 
order  shall  be  made,  is  undoubtedly  directory  upon  the  court, 
.but  does  not  limit  its  powers.  Whether  in  this  instance  the 
court  was  satisfied  that  the  bond  had  been  filed  does  not  ap- 
pear, and  perhaps  the  contrary  ought  not  to  be  inferred.  When 
the  action  of  the  court  (of  general  jurisdiction)  is  to  be  predi- 
cated upon  proof  of  particular  fact,  such  proof  is  ordinarily  to 
be  presumed,  and  it  would  be  dangerous  to  annul  the  proceed- 

*  *  Sea  Ooghan  a.  Lmagtton,  6  AnU,  840. 
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ings  because  such  proof  cannot  be  found  at  a  subsequent  date. 
If,  however,  the  allegation  that  no  bond  had  been  filed  is  fully 
maintained  in  this  case,  the  difficulty  would  have  been  cured 
before  any  decree  was  entered,  if  the  order  made  in  1855  had 
been  strictly  in  accordance  with  the  provisions  of  the  act  of 
1852;  but  it  would  seem  that  it  was  defective  in  not  specifying 
the  penalty  and  naming  the  surety.  Probably  there  was,  or  was 
intended  to  be,  a  reference  to  the  order  previously  made,  or  to 
thoee  particulars. 

Whether  a  bond  was  executed  and  filed  pursuant  to  the  order 
does  not  distinctly  appear.  If  the  last  order  referred  to  that  for- 
merly made,  and  a  bond  was  executed  and  filed,  conformably 
to  it,  the  difficulty  resulting  from  the  omission  to  file  the  original 
bond  wa9  cured.  If  not,  it  seems  to  me  that  the  bond  executed 
and  filed  in  1857,  pursuant  to  an  order  of  this  court,  and  which 
is  unobjectionable  (except  as  to  time),  will  so  far  maintain  the 
proceedings  as  to  protect  the  purchaser  under  the  provisions  of 
the  act  of  April  15, 1857,  extending  the  benefits  of  section  -178 
of  the  Code  to  suits  in  partition.  By  that  section  the  court  may, 
after  judgment,  amend  any  proceedings  by  correcting  a  mistake 
in  any  respect  Under  that  enactment,  it  has  been  held  that  an 
undertaking  on  an  arrest,  or  on  an  appeal,  may  be  corrected. 
(Billinger  a.  Gardner,  12  Sow.  Pr.  i?.,  381 ;  Wilson  a.  Allen, 
3  lb.,  369 ;  Schermerhorn  a.  Anderson,  1  Cow.,  430.)  Surely 
the  correction  of  a  mistake  in  expressing  the  terms  of  a  guar- 
dian's bond  in  an  order,  an  omission  by  the  principal  to  sign 
it,  or  an  omission  to  file  the  bond  originally  executed,  would  be 
going  no  further.  I  am  satisfied  that  the  omission  to  file  the  origi- 
nal bond  has  been  cured  by  the  subsequent  proceedings,  so  that 
the  decree  effectually  binds  the  interest  of  the  infant  defendants. 

If  the  plaintiffs  have  neglected  to  file  any  of  the  papers  re- 
quisite to  render  the  judgment  record  conformable  to  the  pro- 
visions of  the  Code,  the  order  to  be  entered  may  grant  tlfem 
leave  to  do  so  nunc  pro  tunc,  and  the  purchasers  must  not  be 
required  to  take  their  conveyances  until  such  papers  (to  be 
specified  in  the  order)  shall  have  been  filed. 

It  would  undoubtedly  have  been  the  most  proper  course  to 
have  filed  suggestions  of  the  deaths  of  two  of  the  defendants 
when  they  occurred.  As  their  interest  survived  to  the  remain- 
ing defendants,  nothing  more  was  necessary.    (2  Rev.  Stats., 
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386,  §  1.)  Section  121  of  the  Code  is  to  the  same  effect.  (Taylor 
a.  Church,  9  How,  Pr.  R.,  190.)  I  can  see  no  objection  to  filing 
such  suggestions  nunc  pro  tunc;  and  leave  is  granted  to  the 
plaintiffs  to  do  so.  That  will  place  them  formally  right  up- 
on the  record,  although  it  may  not  be  absolutely  necessary 
from  the  peculiar  provisions  of  the  Revised  Statutes  relative  to 
partition  suits.  The  report  of  the  referee  states,  and  makes  it  a 
part  of  the  record,  that  the  two  defendants  died  after  the  insti- 
tution of  this  action,  and  that  their  interests  have  survived  to 
the  other  parties.  The  court  was  fully  authorized  to  determine 
the  rights  of  the  existing  parties  as  they  were  made  to  appear 
(1  Rev.  Stats.,  320,  §  23),  and  the  judgment  was  clearly  binding 
upon  them,  and  all  claiming  under  them. 

The  report  states  very  fully  and  clearly  the  amount  of  the  por- 
tions which  were  owned  by  the  deceased  persons,  and  it  is 
beyond  dispute  that  the  only  heirs  at  law  are  the  remaining 
parties  to  this  action,  and  it  is  probable  that  the  purchasers 
would  be  fully  protected  without  any  formal  suggestion  of  the 
death  of  the  two  defendants  upon  the  record.  The  objection 
that  there  is- no  proof  of  the  publication  of  a  notice  to  an  absent 
defendant,  nor  of  any  service  of  a  summons  upon  him,  is  obvi- 
ated by  his  death,  and  the  succession  of  the  remaining  parties 
to  his  estate. 

If  I  am  right  in  my  conclusion  that  the  notice  of  lis  pendent 
was  duly  filed,  no  subsequent  judgment  or  decree  against  any 
of  the  continued  parties  can  impair  or  affect  the  title  of  the 
purchasers.  They  are  also  protected  against  all  persons  having 
general  liens  or  incumbrances  by  judgment  or  decree  on  any 
undivided  share  or  interest  by  the  notice  to  such  creditor  pub- 
lished by  the  referee,  and  their  omission  to  prove  their  claims 
before  him.    (2  Rev.  Stats.,  324,  327,  §§  44,  63.) 

It  is  suggested  that  Henry  W.  Wheeler,  one  of  the  original 
defendants,  and  one  of  the  heirs  at  law  of  Henry  Waring,  de- 
ceased, who  died  in  July,  1854,  was  at  the  time  of  his  death 
indebted  to  various  persons,  and  that  he  left  no  property  except 
his  portion  of  the  estate  of  his  said  grandfather,  and  that  such 
estate  mpy  yet  be  sold  to  pay  his  debts,  by  an  order  of  the  surro- 
gate, notwithstanding  the  proceedings  in  this  action.  There  is 
no  sufficient  proof  of  such  indebtedness,  and  I  cannot  act  upon 
the  general  allegation.    Independently  of  that,  I  am  inclined  to 
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think  that  the  indebtedness  of  a  deceased  part  owner  of  land 
can  form  no  valid  objection  to  a  partition  between  his  heirs  and 
the  other  part  owners,  upon  the  application  of  the  latter,  or  to 
a  sale  of  the  entire  property  in  a  partition  suit. 

The  action  of  the  court  is  not  limited  by  the  statute  in  that 
particular ;  on  the  contrary,  it  declares  that  the  conveyances  upon 
a  sale  shall  be  a  bar  against  all  the  parties,  and  against  all  other 
persons  claiming  from  such  parties  in  either  of  them.  (1  Rev. 
Stats.,  327,  §  61.)  The  proceeding  is  remedial,  and  notice  is 
given,  and  if  the  representatives  or  creditors  of  the  deceased 
persons  do  not  think  proper  to  interpose  promptly,  others,  and 
especially  innocent  purchasers  who  have  no  knowledge  of  the 
indebtedness,  nor  any  means  of  obtaining  it,  should  not  suffer. 
If  there  is  a  conflict  between  the  powers  of  the  Supreme  Court 
in  cases  of  partition,  and  of  the  surrogate  in  ordering  the  sale 
of  real  estate  for  the  payment  of  the  debts,  that  first  exercised 
should  on  every*  principle  prevail.  The  opinion  expressed  by 
the  late  Judge  Barculo,  in  Hyde  a.  Tanner  (1  Barb.  S.  C.  i?., 
78),  has  no  reference  to  the  effect  of  a  sale  in  a  partition  suit, 
and  besides,  it  seems  to  have  escaped  the  attention  of  that 
learned  judge  that  the  creditors  of  the  deceased  may  within 
the  three  years  specified  in  the  Revised  Statutes,  cause  his  exec* 
utors  or  administrator  to  proceed  to  sell  his  real  estate  (2  Rev. 
Stats.,  88,  §  48),  and  that  if  they  neglect  to  enftrce  such  remedy, 
others  ought  not  to  be  prejudiced  by  their  delay. 

There  is  no  proof  of  any  existing  indebtedness  of  the  estate 
of  Henry  Waring,  deceased,  except  as  to  the  claims  of  Henry 
Clark  against  the  deceased,  and  the  defendant,  Henry  P.  War- 
ing, a  partner,  and  no  positive  proof  as  to  that.  There  is  un- 
questionably a  difference  between  the  claims  of  his  creditors,  if 
there  are  any,  and  those  of  his  heirs.  His  creditors  do  not  claim  • 
under,  or  from  the  heirs  or  either  of  them,  and  they  are  not 
therefore  within  the  terms  of  the  statute;  neither  do  they  have 
any  general  lien  or  incumbrance  upon  any  undivided  share  or 
interest  in  the  land  by  judgment  or  decree,  which  would  be  by 
omitting  to  establish  them  before  the  referee.  But  I  am  inclined 
to  agree  with  the  late  surrogate  of  New  York,  that  after  the  ex- 
piration of  the  three  years,  within  which  the  executors  or  ad- 
ministrators may  apply  for  »  sale  of  the  real  estate,  it  is  discre- 
tionary with  the  surrogate  whether  to  order  such  sale  or  not 
upon  the  application  of  the  creditors. 
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If  so,  it  would  be  an  abuse  of  such  discretion  to  order  a  sale 
after  a  lapse,  as  in  this  case,  of  more  than  seven  years,  and  to 
the  prejudice  of  a  bona  fide  purchaser,  who  has  paid  the  foil 
value  of  the  land.  Still,  I  am  not  disposed  to  submit  the  title  of 
these  purchasers  to  the  discretion  of  any  one,  and  it  would  seem 
to  be  no  more  than  an  act  of  justice  to  Mr.  Clark  to  offer  him 
sufficient  time  to  establish  his  claim,  if  he  has  one  that  is  valid, 
and  as  there  does  not  appear  to  be  any  other  fund  out  of  which 
he  can  obtain  payment,  to  reserve  for  the  present  sufficient  for 
that  purpose.  I  shall,  therefore,  direct  that  six  thousand  dollars 
of  the  purchase-money  shall  be  paid  into  the  office  of  The  New 
York  Life  Insurance  and  Trust  Company,  which  has  been  adopted 
by  this  court  as  a  safe  depository,  subject  to  the  future  order  of 
this  court  in  this  cause ;  out  of  the  residue,  the  estates  in  dower 
must  first  be  satisfied,  and  the  residue,  alter  payment  of  the  costs 
and  allowances,  may  be  distributed  pro  rata  among  the  other 
owners,  except  the  partner  of  Henry  P.  Waring,  who,  if  there 
is  a  valid  debt  against  the  partnership,  is  also  liable  for  its 
payment  The  demand,  so  far  as  it  relates  to  him,  has  been  es- 
tablished by  a  judgment,  and  if  it  should  not  be  eventually  ad- 
judicated against  the  estate  of  his  father,  there  will  be  more  than 
sufficient  funds  to  protect  his  entire  interest  in  this  suit,  subject 
to  the  order  of  this  court.  If  there  should  be  any -unreasonable 
delay  in  the  prosecution  of  the  suit  of  Mr.  Clark,  the  fund  will 
doubtless  be  distributed  without  reference  to  his  claim,  which 
would  not  under  such  circumstances  be  enforced  against  the 
property  involved  in  this  action.  The  motion  that  the  purchases 
should  be  vacated,  and  that  the  money  advanced  upon  them 
should  be  refunded,  is  denied ;  and  an  order  must  be  entered 
upon  the  plaintiff's  motion  that  the  purchasers  take  the  convey- 
-  ances  to  them  respectively,  and  pay  the  balances  of  the  purchase- 
money.  They  were  justified  in  declining  to  accept  die  deeds 
and  pay  such  balances,  without  an  order  for  their  protection  in 
the  particulars  which  I  have  indicated,  and  as  thfere  is  no  proof 
that  they  have  been  in  the  occupation  or  enjoyment  of  the  prop- 
erty, they  are  exonerated  from  the  payment  of  interest. 

No  costs  are  awarded  to  either  party  as  against  the  other,  and 
as  liberal  fees  have  heretofore  been  allowed  for  professional  ser- 
vices, I  shall  not  direct  any  further  deduction  to  be  made  from 
the  funds. 
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ACTION  FQR  LANDS. 

In  an  action  to  recover  specific  real  property,,  the  plaintiff  may  attack  a 
deed  under  which  the  defendant  claims  title,  as  well  upon  grounds 
which,  under  the  former  divided  jurisdictions  of  law  and  equity,  were 
cognisable  at  law,  as  upon  grounds  which  were  properly  cognizable  in 
the  Court  of  Chancery.  Ct.  of  Appeals,  1858,  Phillips  a.  Gorman, 
11  N  T.  (3  E.  P.  Smith's)  B^  270. 

Complaint,  14. 

AFFIDAVIT. 

The  sworn  answer  of  an  indorser  denying  demand,  and  refusal  of  pay- 
ment, protest,  <fec,  is  not  an  affidavit  within  the  meaning  of  the  statute, 
so  as  to  exclude  the  notary's  certificate  from  being  read  in  evidence. 
(Arnold  a.  Rock  River  Railroad  Co.,  5  Duer,  207) ;  N.  T.  Superior 
Ct,  Gen.  Tn  1857,  Young  a.  Catlett,  6  Duer,  437. 

AFFIRMATIVE  RELIEF. 

1.  In  an  action  by  a  landlord  for  the  possession  of  the  demised  premises, 
on  a  forfeiture  by  the  tenant  for  breach  of  covenant  to  pay  taxes,  the 
plaintiff  proved  a  forfeiture.  The  defendant  proved,  that  after  action 
brought,  and  before  trial,  he  tendered  to  the  plaintiff  his  damages  and 
costs ;  and  asked  leave  to  amend  his  answers  so  as  to  plead  that,  and 
Vox.  VTX— Z\ 
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demand  equitable  relief,  or  to  file  a  supplemental  answer  for  the  same 
purpose,  which  was  refused. 

Held,  1.  The  refusal  to  grant  leave  to  amend  was  in  the  discretion 
of  the  judge,  and  not  subject  of  exception.     (0  Barb^  308.) 

2.  Leave  to  file  a  supplemental  answer  at  the  trial  was  properly 
denied.    It  should  be  sought  on  motion,  or  by  order  to  show  cause. 

8.  The  "  affirmative  relief"  to  which  the  defendant  may  be  entitled 
under  §  274  of  the  Code,  means  such  relief  as  may  properly  be  given 
within  the  issues  made  by  the  pleadings,  or  according  to  the  legal  or 
equitable  rights  of  parties,  as  established  by  the  evidence ;  not  that  re- 
dress which  is  equally  applicable  after  as  before  judgment,  and  may  be 
obtained  on  motion  or  by  action.  If  the  facts  had  been  set  up  in  the 
supplemental  answer,  they  would  not  have  constituted  a  defence  to  the. 
action,  either  legal  or  equitable ;  for  an  offer  of  indemnity,  and  refusal 
to  accept,  cannot  avoid  forfeitures ;  that  is  a  right  fixed  by  contract, 
and  all  the  court  can  do  by  way  of  relief,  is  to  stay  the  plaintiff's  pro- 
ceedings on  compensation  being  made. 

4.  The  plaintiff  was  entitled  to  judgment,  but  leave  should  be  given  to 
the  defendant  to  move  for  equitable  relief,  or  bring  his  action  therefor 
as  advised.  The  fact  that  he  was  entitled  to  such  relief  was  not  ground 
of  embodying  it  in  the  judgment  as  affirmative  relief.  N.  Y.  Superior 
Ctn  Gen.  Tn  1857,  Garner  a.  Hannah,  6  Duer,  262. 

2.  It  seems,  that  had  the  defendant,  in  addition  to  proving  the  tender 
and  refusal,  offered  to  bring  the  money  into  court, /*>r  had  he  made  a 
distinct  motion  to  pay  what  the  court  should  consider  just,. before 
judgment,  waiving  any  defence  to  the  action,  the  relief  could  have  been 
granted.     lb. 

3.  In  an  action  brought  by  a  married  woman,  by  her  next  friend,  for 
specific  performance  of  a  contract  of  sale  of  her  separate  property, 
entered  into  with  her  by  the  defendant,  the  answer  did  not  claim  affirm- 
ative relief;  but  the  referee  to  whom  the  cause  was  referred  reported 
that  the  breach  arose  by  the  plaintiff's  default,  and  that  the  defendant 
was  entitled  to  judgment  for  the  recovery  of  a  deposit  paid  by  him, 
and  for  costs. 

Held,  on  the  defendants  motion  for  relief  thereupon — I.  That  the 
proper  course  was  to  refer  it  to  the  same  referee  to  ascertain  and 
report  upon  the  facts  stated  in  the  moving  papers,  and  to  report  a 
particular  description  of  the  plaintiffs  real  estate,  in  order  to  a  final 
decree. 

2.  That  the  next  friend  should  be  required  to  Bhow  cause  why  he 
should  not  pay  the  defendant's  costs.    Elmore  a.  Thomas,  Ante,  70. 

Bond,  3. 
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AMENDMENT. 
Affirmative  belief,  1 ;  Appeal,  19 ;  Partition,  3. 

ANSWER. 

1.  An  allegation  in  answer,  that  the  defendant "  does  not  know,  of  hw  in- 
formation or  otherwise,  that  the  plaintiff  had  commenced  the  action  in 
the  complaint  mentioned,"  is  not  a  denial.  Sajre  a*  Cushing,  Ante, 
371. 

2.  Where  a  party  has  no  knowledge,  or  not  sufficient  knowledge  to  ad- 
mit or  deny,  the  Code  permits  him  to  state  the  fact  of  such  want  of 
knowledge,  and  that  is  equivalent  to  a  denial ;  but  where  he  has  in- 
formation on  which  he  has  formed  a  belief,  he  cannot  use  that  form  of 
answer ;  bnt  in  such  a  case  he  may  admit  or  deny  upon  information 
and  belief     Sackett  a.  Havens,  Ante,  871,  note. 

3.  The  answer  to  a  complaint  on  a  promissory  note  alleged,  "That 
whether  or  not,  at  maturity,  the  said  notes  were,  or  either  of  them  was, 
duly  presented  to  the  makers  for  payment,  and  payment  thereof  de- 
manded aud  refused,  and  thereupon  duly  protested,  and  notice  of  such 
presentment,  refusal,  and  protest  given  to  the  said  Henry  Laverty,  this 
defendant  has  no  knowledge  or  information  sufficient  to  form  a  belief." 

Held,  only  a  denial  of  knowledge  sufficient  to  form  a  belief  whether 
these  facts  or  allegations  in  the  complaint,  taken  conjunctively,  are  true. 
Had  the  defendant  been  answering  of  his  own  knowledge,  and  had, 
even  in  absolute  terms,  denied  that  the  note  was  presented,  and  pay- 
ment demanded  and  refused,  and  thereupon  was  duly  protested,  and 
notice  of  such  presentment,  refusal,  and  protest  given,  etc.,  it  might 
still  be  true,  consistently  with  such  conjunctive  denial,  that  payment  of 
the  note  was  demanded  <sd  the  makers.  There  seems  no  reason  why  a 
form  of  expression  which  is  not  inconsistent  with  the  truth  of  a  specific 
allegation  in  the  complaint,  nor  inconsistent  with  the  knowledge  and 
belief  of  such  truth  in  the  defendant,  may  be  sustained  as  a  sufficient 
answer.  .  N.  T.  Superior  Ctn  1857,  Young  a.  Catlett,  6  Duery  487. 

4.  Each  defence  separately  stated  as  a  separate  defence  must  be  in  itself 
complete,  and  must  contain  all  that  is  necessary  to  answer  the  whole 
cause  of  action,  or  to  answer  that  part  thereof  which  it  purports  to 
answer.  The  former  rule  in  this  respect  is  not  relaxed  by  the  Code. 
Xenia  Branch  Bank  a.  Lee,  Ante,  372. 

5.  A  defence  claiming  to  be  separately  stated,  but  not  complete  in  itself 
and  only  to  be  made  complete  and  sufficient  by  resorting  to  portions 
of  other  defences  contained  in  the  same  answer,  is  insufficient,  and  bad 
on  demurrer.     lb. 
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6.  It  seemsy  that  it  might  be  otherwise,  where  for  the  purpose  of  avoid- 
ing repetition  of  facts  alike  applicable  to  each  of  several  defences,  the 
pleader  should  aver  them  either  in  one  of  his  distinct  and  separate 
statements  of  a  defence,  <fca,  or  by  way  of  introduction  to  all,  and 
thereafter  in  his  subsequent  separate  statements,  by  distinct  and  intelli- 
gible reference  clearly  include  them  in  each.    To. 

*I.  The  defect  of  a  counter-claim  or  defence  in  such  a  respect,  is  a  sub- 
stantial defect,  such  that  the  court  should  not  sustain  it  on  demurrer  as 
sufficient,  although  the  objection  to  its  sufficiency  in  such  respect  was 
not  discussed  or  raised  upon  the  argument     lb. 

8.  Of  the  construction  of  an  answer  containing  several  defences.  Dono- 
van a.  Hunt,  Ante,  29. 

COUKTER-OLAIM  ;   DXFKNCKS;   PLEADING. 

APPEAL. 

9 

1.  If,  on  a  trial,  whether  by  the  court  or  by  a  referee,  a  decision  or  report 
is  made  in  favor  of  one  party,  and  a  reference  is  ordered  to  take  an 
accounting,  which  is  necessary  in  order  to  ascertain  the  amount  for 
which  judgment  is  to  be  rendered,  judgment  cannot  be  entered  until 
the  accounting  has  been  had,  and  every  thing  essential  to  the  judg- 
ment has  been  ascertained.     McMahon  a.  Allen,  Ante,  1, 

2.  If  the  unsuccessful  party  wishes  to  appeal,  he  must  wait  until  after  the 
accounting  has  been  had,  and  a  final  judgment  thereon  entered.    lb. 

3.  Where,  pending  snch  accounting,  the  unsuccessful  party  procures 
judgment  to  be  entered  against  himself  by  the  clerk,  and  then  appeals 
to  the  general  term,  his  appeal  should  be  dismissed.    lb. 

4.  In  an  action  for  lands  the  defendants  had  judgment,  and  the  plaintiffs 
applied,  under  2  Revised  Statutes,  809,  for  a  new  trial,  which  was 
granted ;  on  appeal,  the  order  was  affirmed  at  general  term. 

Held,  that  the  Court  of  Appeals  should  not  entertain  an  appeal  from 
such  order.  It  does  not  determine  the  action,  nor  is  it  a  final  order 
affecting  a  substantial  right.  It  is  not  final,  but  directs  a  new  trial. 
Ct.  of  Appeal*,  1858,  Evans  a.  Millard,  16  N.  Y.  (2  E.  P.  Smith's) 
2?.,  619. 

5.  An  appeal  to  the  Court  of  Appeals  lies  from  an  order  made  after  judg- 
ment rendered  upon  the  striking  out  of  an  answer  as  sham,  where  such 
order  vacates  the  judgment  upon  the  ground  that,  by  reason  of  matter 
occurring  between  the  time  of  striking  out  the  answer  and  the  actual 
entry  of  judgment,  the  plaintiff's  cause  of  action  had  ceased  to  exist 
Such  an  order  virtually  determines  the  action,  and  prevents  a  judgment 
from  which  an  appeal  would  lie,  within  subdivision  2  of  section  11  of 


NEW-YORK:  AUGl&T— DECEMBER,  1858.      485 


APPEAL. 


the  Code.     Ct.  of  Appeals,  1858,  Edson  a.  Diliaye,  \1  N.  Y.  (8  E.  P. 
Smith's)  R.,  158. 

6.  An  order  made  at  general  term,  by  which  judgment  and  execution 
were  set  aside,  but  no  further  directions  given  as  to  the  disposal  of 
the  action,  or  proceedings  therein,  is  not  the  subject  of  appeal  to  the 
Court  of  Appeals.  (Humphrey  a.  Chamberlain,  1  Kern^  274 ;  Dunlap 
ow  Edwards,  3  Comst.,  841 ;  Sherman  a.  Felt,  2  76.,  186.)  Ct.  of  Ap- 
peals, 1857,  Jones  a.  Derby,  16  N.  Y.  (2  E.  P.  Smith's)  £.,  242. 

7.  In  an  action  on  a  note,  judgment  was  regularly  entered,  and  the  attor- 
neys having  neglected  to  enter  it  in  their  register,  they  afterwards,  by 
mistake,  entered  judgment  in  the  same  action  a  second  time.  Upon 
the  record  last  filed  the  plaintiff  issued  execution,  on  which  the  defend- 
ant's property  was  sold.  The  defendant  afterwards  procured  from  him 
a  satisfaction-piece  of  the  first  judgment,  and  then  brought  action 
against  him  for  the  levy.  Pending  the  action,  and  before  the  trial,  he 
moved,  in  the  court  where  the  judgment  was  recovered,  to  have  the 
second  record  set  aside ;  but  the  motion  was  denied.  On  the  trial  of 
the  action,  this  decision  was  proved  by  the  defendant  .  The  plaintiff 
then  offered  to  prove,  that  the  second  record  was  for  no  other  cause  of 
action  but  that  mentioned  in  the  first  record,  which  offer  was  denied. 

Held,  that  it  was  properly  denied.  The  question  which  record  was 
to  stand  as  evidence  of  the  judgment,  was  one  of  practice,  to  be  deter- 
mined by  the  court  whose  records  were  concerned.  They  had  decided 
that  question  by  denying  the  motion  to  vacate  the  latter,  and  such  a 
decision  is  not  reviewable  in  the  Court  of  Appeals.  Ct.  of  Appeals, 
1858,  Pendleton  a.  Weed,  17  N.  Y.  (3  E.  P.  Smith's)  R^  72. 

8.  That  damages  were  assessed  against  the  defendant  in  the  court  below, . 
without  any  affidavit  having  been  filed  proving  his  default  in  not 
answering,  is  a  matter  of  practice  not  reviewable  in  the  Court  of  Ap- 
peals, upon  appeal  from  the  judgment.     Ct.  of  Appeals,  1858,  Catlin  a. 
Billings,  16  N.  Y.  (2  K  P.  Smith's)  A,  622. 

9.  In  order  to  review  in  the  Court  of  Appeals  the  final  decision  of  a 
referee,  a  case  must  be  made  containing  the  facts  found  by  the  referee, 
and  his  conclusions  of  law  thereon,  and  the  exceptions  of  the  party 
who  appeals.  (Johnson  a.  WhiUock,  8  Kernn  844.)  Ct.  of  Appeals, 
1858,  Westcott  a.  Thompson,  16  N.  Y.  (2  E.  P.  Smith's)  ifc,  613. 

10.  When  the  referee  sets  out  the  evidence  at  length,  and  reports  that 
the  facts  proved  on  the  first  trial  did  not  materially  differ  from  those 
proved  on  the  trial  to  which  his  report  relates,  except  as  to  one  addi- 
tional fact,  which  he  states,  but  omits  to  state  what  facts  were  proved 
on  the  first  trial,  there  is  nothing  before  the  court  on  which  the  judg- 
ment can  be  reviewed.    But  if  there  is  good  reason  to  suppose  that 
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a  question  of  some  importance  actually  exists  in  the  case,  which  ha* 
been  passed  upon  by  the  Supreme  Court,  and  which  the  appellant  has 
failed  to  present  by  a  mistake  as  to  the  proper  mode  of  proceed' 
ing,  on  a  point  as  to  which  a  very  general  misapprehension  seems  to 
prevail,  the  appeal  should  be  dismissed,  unless,  before  a  term  specified 
the  appellant  should  procure  the  return  to  be  amended  by  obtaining  a 
finding  of  facts  by  the  referee,  and  conforming  the  case  to  the  require- 
ments of  law,  and  for  that  purpose  the  appellant  might  have  leare  to 
apply  to  the  Supreme  Court,  as  he  should  be  advised.    lb. 

11.  It  teems,  that  the  proper  practice  in  such  case  is  to  apply  to  the  Su- 
preme Court  for  the  authority  to  have  the  finding  amended,  and  not  to 
apply  in  the  first  instance  to  the  referee.    lb. 

12.  Judgment  upon  the  report  of  a  referee  cannot  be  reviewed  in  the 
Court  of  Appeals  without  a  case  being  made,  although  the  facts  neces- 
sary to  present  the  legal  question  intended  to  be  raised  appear  upon 
the  face  of  his  report  Ct.  of  Appeals,  1857,  Turner  a.  Haight,  16 
JV.  F.  (2  E.  P.  Smith's)  Bn  465. 

18.  On  appeal  from  a  judgment  entered  upon  the  report  of  a  referee,  his 
finding  upon  questions  of  law  cannot  be  reviewed  except  upon  excep- 
tions incorporated  in  the  case.    Cheesbrough  a.  Agate,  Ante,  32. 

14.  An  appeal  to  the  Court  of  Appeals  was  dismissed  for  want  of  a  re- 
turn, and  the  appellant  moved  to  vacate  the  order  dismissing  it  He 
showed  that  after  he  was  served  with  notice  that  he  was  required  to 
cause  the  proper  return  to  be  filed  within  ten  days,  he,  two  or  three 
times,  requested  the  clerk  of  the  Supreme  Court  to  make  out  and 
transmit  the  return.  It  did  not  appear  that  he  paid  or  tendered  to  the 
clerk  his  fees  for  the  return,  or  that  the  clerk  had  promised  to  make 
it  The  respondent  was  shown  to  be  seventy-nine  years  of  age,  and  poor. 
Held,  that  the  respondent's  practice  in  dismissing  the  appeal  was 
regular,  and  that  the  appellant  did  not  show  sufficient  excuse  to  entitle 
him  to  reinstate  the  appeal.  Had  the  appellant  been  able  to  show 
that  he  had  informed  the  clerk  of  the  time  when  the  return  was  re- 
quired to  be  filed,  paid  him  his  fees  for  making  the  return,  and  received 
his  promise  to  make  and  file  the  return  in  time,  he  might  then  have 
been  deemed  to  have  used  due  diligence,  and  should  not  be  prejudiced 
by  the  clerk's  failure  to  do  what  he  had  undertaken  on  the  appellant's 
behalf.  To  excuse  such  a  default  under  the  present  rule,  unless  the 
right  of  appeal  would  be  lost  by  retaining  the  default,  a  clear  case  of 
diligence  must  be  made  out,  or  some  accident  or  unforeseen  state  of 
things  must  be  shown  which  has  prevented  the  appellant  from  either 
procuring  the  return  to  be  made  or  an  extension  of  time.  CL  of  Ap- 
peals, 1858,  Spoorea .  Fannan,  16  iV.  Y.  (2  E.  P.  Smith's)  K,  620. 
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15.  The  provision  of  section  332  of  the  Code — requiring  appeals  to  be 
taken  within  thirty  days  after  written  notice  of  the  judgment  or  order 
shall  have  been  given  -to  the  party  appealing— contemplates  a  formal 
written  notice,  which  should  come  in  general  only  from  the  attorney 
of  the  adverse  party,  should  be  actually  served  on  the  attorney  of  the 
party  who  makes  appeal,  and  should  be  such  as  to  apprise  him  of  the 
whole  subject-matter.     Fry  a.  Bennett,  Ante,  352. 

16.  Oral  notice,  or  procuring  a  copy  of  the  order  entered,  does  not 
amount  to  a  notice  which  will  set  in  motion  the  time  to  ap- 
peal,    lb. 

17.  The  court  have  no  power  to  extend  the  time  within  which  an  appeal 
may  be  taken.     (Hoffman,  J.,  dissented.)     lb. 

18.  That  which  they  cannot  do  directly  they  cannot  do  indirectly,  under 
color  of  allowing  an  amendment  in  the  notice.     lb. 

19.  When  a  notice  of  appeal  from  a  judgment  has  been  given,  in  all 
respects  perfect,  and  containing  nothing  more,  the  court  may  not  allow  / 
an  amendment  so  as  to  make  the  appeal  also  an  appeal  from  an  order 
denying  a  new  trial,  after  the  time  for  appealing  from  such  order  has 
expired,  and  so  in  effect  allow  a  new  appeal.    lb.                    • 

20.  It  seems,  that  a  notice  of  appeal,  when  actually  given  in  due  season, 
if  there  be  particular  defects  therein  which  do  not  destroy  its  substan- 
tial character,  may  be  amended.    lb. 

21.  An  appeal  from  a  judgment  does  not  bring  under  review  an  order 
denying  a  motion  for  a  new  trial,  but  an  appeal  from  such  order  is  ne- 
cessary for  that  purpose.    lb. 

22.  Although  a  respondent  who  comes  before  the  court  on  appeal,  with 
the  statement  at  the  outset  that  the  cause  comes  up  on  an  appeal  from 
the  judgment,  yet,  besides  discussing  numerous  exceptions  proper  to  be 
considered,  argues  the  question  whether  the  damages  are  excessive  or 
the  like,  or  permits  the  adverse  party  to  argue,  among  others,  similar 
questions,  which  are  appropriate  only  to  an  appeal  from  an  order  deny- 
ing a  new  trial,  he  does  not  thereby  waive  the  objection  that  there  was 
no  notice  of  appeal  from  such  order.    lb. 

23.  An  objection  to  a  question  as  leading  must  be  put  upon  that  specific 
ground,  otherwise  it  is  not  available  upon  review  on  appeal.  Pearson  a. 
Fiske,  Ante,  419. 

24.  On  exception  to  a  ruling,  the  ruling  must  be  sustained,  if  in  point  of 
law  it  was  right,  whether  the  appellate  tribunal  concurs  in  the  reasons 
given  therefor  or  not     Gillespie  a.  Torrance,  Ante,  462. 

25.  It  seems,  that  it  might  be  otherwise  on  an  application  for  a  new  trial, 
where  the  true  ground  of  the  inadmissibility  of  material  evidence  is,  an 
objection  which,  if  it  had  been  suggested,  might  have  been  obviated, 
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and  its  rejection  was  placed  so  distinctly  upon  another  and  erroneous 
ground  as  to  mislead  the  party,    lb. 

26.  Where  the  testimony  npon  an  issue  of  fact  is  conflicting,  the  court 
will  never  interfere  with  the  finding  upon  the  issue,  unless  they  are  con- 
vinced that  it  must  have  been  induced  by  partiality,  prejudice,  or  cor- 
ruption, or  was  the  result  of  obvious  mistake.  Pearson  a.  Fiske, 
Ante,  419. 

•2T%  On  appeal  to  the  Court  of  Appeals,  from  a  judgment  of  the  Supreme 
Court  affirming  a  judgment  of  the  City  Court  of  Brooklyn,  the  papers  did 
not  show  whether  the  judgment  of  the  Supreme  Court  was  rendered  at 
a  special  or  a  general  term,  and  it  was  inferred  that  the  judgment  was 
rendered  by  the  general  term,  as  provided  by  laws  of  1849,  171,  §  6; 
laws  of  1850,  148,  §  1.  Ct.  of  Appeals,  1857,  Darby  a.  Callaghan,  Id 
N.  Y.  (2  JS.  P.  Smith's)  R^  71. 

28.  An  appeal  and  security  given  thereon,  under  the  provisions  of  the 
Code,  does  not  discharge,  a  levy  of  an  execution  previously  made.  This 
is  analogous  to  the  rule  as  to  writ  of  error  with  sureties  and  an  order 
of  stay,  under  the  Revised  Statutes  (2  Rev.  Static,  597,  §  30;  Delsfield 
a.  Sanford,  8  Bill,  473.  Clark  a.  Clark,  7  Paige,  607 ;  decided  under 
2  Rev.  State^  259,  §  192.  Wilson  a.  Williams,  18  Wend^  581). 
This  general  principle  pervades  all  the  provisions  of  the  Revised  Stat- 
utes and  of  the  Code,  that  the  appeal  and  security  have  no  retrospect- 
ive effect;  do  not  undo  any  thing  already  done,  or  take  away  any 
lien.  They  only  stay  an  execution  if  it  has  not  issued,  or  its  fwtktr 
execution  if  it  has  issued ;  so  that  if  it  has  been  issued  and  a  levy  made, 
a  sale  is  stayed,  but  the  levy  is  not  interfered  with.  Rights  or  liens 
acquired  are  treated  as  if  they  were  vested  rights;  suspended  only 
until  the  decision  of  the  Appellate  Court  Supreme  Ct,  Qtn,  T*,  1807, 
Matter  of  Berry,  26  Barb.,  55. 

APPEARANCE. 
Attobjtet,  1. 

ARREST. 

1.'  The  defendant,  who  was  accustomed  frequently  to  purchase  from  the 
plaintiffs,  for  cash,  bills  of  exchange  for  remittance  to  Europe  in  his 
business,  becoming  insolvent,  procured  them  to  sell  him  bills  to  a  large 
amount  upon  credit,  concealing  his  insolvency,  though  making  no 
direct  false  representations  as  to  his  condition,  or  the  use  to  which  he 
should  put  them ;  and  he  then  sold  these  bills  in  the  market 

Held,  that  the  circumstances  being  such  as  to  show  that  he  purchased 
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the  bills  with  intention  to  make  such  use  of  them,  and  knowing  his 
inability  to  pay  for  them,  the  purchase  was  fraudulent,  and  that  he  was 
liable  to  arrest  in  an  action  for  their  value.  Morrison  a.  Garner,  Ante, 
425. 

2.  The  non-imprisonment  det  of  1831  does  not  require  any  written  appli- 
cation for  a  warrant  of  arrest.  None,  therefore,  is  necessary ;  and,  if 
one  be  used,  it  need  not  be  addressed  or  signed.  The  affidavit  men- 
tioned in  section  3  of  the  act  is  all  that  is  necessary.  Supreme  Ct^ 
Gen.  T.y  1857,  Latham  a.  Westervelt,  .26  Barb^  256. 

3.  An  application  for  a  warrant  of  arrest,  under  the  non-imprisonment 
act,  may  be  made  to  any  judge  of  the  court  1n  which  the  suit  was 
brought,  whether  the  judgment  has  been  docketed  in  the  county  of 
the  judge's  residence  or  not  The  act  of  1848  (ch.  48)  repealed  no 
part  of  the  act  of  1831  (§  3),  but  extended  the  jurisdiction  to  another 
class  of  judges — to  any  judge  of  any  court  of  record  in  any  county  in 
which  the  judgment  is  docketed,  <fec.  The  act  of  1831,  allowing  the 
application  to  be  made  to  any  judge  of  the  court  in  which  the  suit  was 
brought,  remained  in  full  force.    lb. 

4.  Where  the  affidavit,  on  which  an  application  for  a  warrant  of  arrest 
was  founded,  alleged  that  the  defendant  was  justly  indebted  to  the 
applicant  in  a  specified  sum  with  interest  since,  ike.,  upon  a  judgment 
rendered  in  the  Supreme  Court,  in  favor  of  the  plaintiff,  against  the 
defendant,  docketed  with  the  clerk  of  the  county  of  A.,  on,  <kc*,  for 
(2668.18  damages  and  costs,  which  judgment  was  founded  on  an 
express  contract,  for  which  the. defendant  could  not  be  arrested;  and, 
among  other  things,  that  the  defendant  had  rights  in -action,  debts,  and 
demands,  which  he  refused  to  apply  to  the  payment  of  the  judgment 

Held,  that  this  was  a  sufficient  statement  of  facts  to  give  the  judge 
jurisdiction ;  and  that  it  was  not  necessary  for  the  plaintiff  to  set  forth 
what  the  original  cause  of  action  was.    lb. 

5.  When  a  debtor  is  brought  before  a  judge,  on  a  warrant  of  arrest,  no 
recognizance  need  to  be  taken  for  his  appearance  at  the  adjourned  day. 
The  officer  arresting  him  is  bound  to  bring  him  before  the  judge,  and 
to  keep  him  in  custody  until  he  shall  be  duly  discharged  or  committed. 
And  if  no  recognizance  is  taken,  he  is  bound  to  keep  him  in  his  cus- 
tody, and  will  be  answerable  if  he  escapes.     lb. 

6/  A  preliminary  and  ex  parte  proceeding — e.  g^  a  commission  and  inqui 
sition  taken  by  the  British  government  against  a  defaulting  officer,  by 
which  the  debt  is  ascertained  and  made  a  matter  of  record,  upon  which 
a  writ  of  extent  may  issue— does  not  merge  the  original  cause  of  action, 
so  as  to  preclude  an  action  on  the  original  debt,  or  an  arrest  in  such 
action.    A  proceeding  which  could  not  be  effectual  to  raise  a  new 
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ABSnSMZNT  Or  DAMAGES. 

cause  of  action,  does  not  operate  to  deprive  the  plaintiff  of  the  circum- 
stances under  which  the  original  cause  of  action  arose.  Peel  a.  Elliott, 
Ante,  488. 

7.  Whether  the  provision  of  subdivision  2  of  section  179  of  the  Code- 
authorizing  an  arrest  of  a  person  for  embezzlement  or  misconduct  in  a 
public  office — applies  to  the  case  of  an  officer  of  a  foreign  government 
—Query?    lb. 

ASSESSMENT  OF  DAMAGES. 

Of  the  mode  of  assessment  of  damages  by  a  sheriff's  jury  in  an  action 
under  the  Code  in  {ne  nature  of  the  former  action  of  waste.  Harder 
a.  Harder,  26  Barb.,  409. 

ATTACHMENT. 

1.  An  action  against  a  foreign  corporation  was  commenced  by  attach- 
ment, which  was  levied  by  the  sheriff  on  moneys  on  deposit  in  a  trust 
company.  The  defendants  appeared  and  interposed  a  defence  jrhich 
was  unsuccessful,  but  did  not  procure  the  attachment  to  be  discharged, 
nor  did  the  sheriff  collect  the  deposit;  and  pending  the  action  the 
trust  company  failed. 

Held,  that  the  moneys  attached  and  lost  were  not  to  be  regarded  at 
paid  upon  the  plaintiff's  judgment.  The  laches,  if  any,  were  charge- 
able to  the  defendants.  McBride  a.  The  Farmer's  Savings  Bank,ili»fe, 
847. 

2.  The  rule  as  tg  the  effect  of  a  levy  under  an  execution  does  not  apply 
in  its  full  extent  to  a  levy  under  an  attachment.    lb. 

8.  Where  an  attachment  is  issued  against  the  property  of  an  individual 
as  a  non-resident  debtor,  which  is  served  on  other  persons,  on  the 
ground  of  their  having  in  their  possession  property  of  the  defendant, 
and  they  furnish  to  the  sheriff  statements  or  certificates  under  their 
respective  hands  denying  that  they  have  in  their  hands  any  property 
belonging  to  the  defendant,  the  plaintiff  has  no  right  to  call  upon  such 
persons  to  be  examined  under  section  286  of  the  Code,  until  he  im- 
peaches the  verity  of  the  certificate.  Such  rights  are  given  only  in 
case  of  a  refusal  to  give  the  certificate. 

But  if  the  plaintiff  establishes  to  the  satisfaction  of  the  judge,  ty 
the  former  admissions  of  the  party,  that  the  persons  sought  to  be  ex- 
amined have  property  of  the  defendant,  and  that  the  certificate  stating 
#  that  they  have  none  is  untrue,  such  conduct  may  be  regarded  as  a  re- 
fusal to  give  the  required  certificate,  and  the  individuals  may  be  exam- 
ined.   Supreme  Ctn  Gen.  Tn  1857,  Carroll  a.  Finley,  26  .tfaro.,61. 


NEW-YORK:  AUGUST— DECEMBER,  1858.      491 

ATTOBKXT, 

ATTORNEY. 

1.  An  attorney,  being  employed  by  bis  client  in  tbe  prosecution  and  de- 
fence of  many  suits,  gave  a  voluntary  appearance  for  bim  in  a  new 
suit  brought  against  bim  upon  a  subject  connected  with  suits  then 
pending.  About  the  time  of  serving  this  appearance,  the  attorney  told 
bim  that  he  had  appeared  for  him,  and  he  expressed  ao  dissent.  No 
further  steps  were  taken  in  the  action  for  the  space  of  five  years,  when 
the  plaintiff  served  his  complaint  upon  the  attorney,  who,  deeming  his 
authority  to  have  lapsed,  delivered  it  to  the  defendant  The  defendant 
took  no  notice  of  the  proceedings  untifsix  months  after  judgment  en- 
tered against  him  on  failure  to  answer,  when,  being  disturbed  by  sup- 
plementary proceedings,  he  moved  to  set  aside  the  summons  and  all 
subsequent  proceedings. 

Held,  that  the  motion  was  properly  denied.  1.  The  attorney's  ap- 
pearance was  not  unauthorized,  but  under  such  facts  he  might  well 
assume  a  retainer. 

2*  Such  appearance  being  equivalent  to  a  personal  service,  the  judg- 
ment was  regular. 

3.  That  the  defendant's  delay  in  moving  was  such  as  to  preclude  the 
setting  aside  the  judgment  with  leave  to  defend,  there  being  no  satis- 
factory excuse  for  the  delay,  and  a  merely  formal  affidavit  of  merits. 
Bogardus  a.  Livingston,  Ante,  428. 

2.  The  attorney  has,  under  the  Code,  a  lien  upon  the  judgment  for  his 
services  and  disbursements,  to  the  amount  taxed  therefor  in  the  judg- 
ment roll,  and' no  more.    Haight  a.  Holcomb,  Ante,  210. 

3.  An  attorney  who  has  not  been  paid  his  costs  may  enter  judgment  by 
default,  although  he  knows  the  cause  has  been  settled  by  the  parties, 
and  issue  execution  for  his  costs.  Wood  a.  The  Trustees  of  the  North- 
west Presbyterian  Church,  Ante,  210,  note. 

4.  The  mode  of  opening  the  judgment  is,  for  the  defendants  to  put  in  a 
supplemental  answer,  setting  up  the  settlement.  Leave  to  do  so  should 
not  be  granted  except  on  payment  of  costs  of  the  suit  up  to  that 
time.    lb. 

5.  An  attorney  having  papers  of  his  client  in  his  possession  in  court, 
which  are  required  as  evidence  in  the  case,  is  not  privileged  from  pro- 
ducing them,  at  least  for  the  purpose  of  identification.  The  People 
on  rel.  Mitchell  a.  The  Sheriff  of  New  York,  Ante,  96. 

6.  Where  an  attorney  forms  a  partnership  with  the  attorney  of  record  in 
a  cause,  after  the  retainer  of  the  latter,  and  the  commencement  of  the 

.suit)  and  afterwards  retires  on  a  dissolution  before  any  proceeds  of  the 
suit  are  collected,  the  name  on  the  record  remaining  unchanged,  and 
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BAIL. 


there  being  no  distinct  retainer  of  the  new  attorney  by  the  client,  such 
new  attorney  is  not  liable  for  the  default  of  his  partner  in  refusing  to 
pay  over  moneys  collected  in  the  suit  after  his  retiring.  Merely  par- 
chasing  an  interest  in  the  business,  and  entering  into  the  partnership, 
does  not  make  him  liable  for  former  obligations.  (Story  on  Partnership, 
§§  162,  153.)  Charging  and  receiving  costs  from  the  client,  by  the 
firm,  would  not  create  any  privity  of  contract  between  the  new  partner 
and  the  plaintiff.  There  is  in  such  case  a  qnasi  relation  of  attorney 
and  client,  and  the  new  partner  would  be  liable  in  an  action  or  to  at- 
tachment, if  the  money  came  into  the  hands  of  the  firm  while  he  was 
yet  a  member,  but  as  a  dormant  partner  (Piatt  a;  Halen,  23  Wend^ 
456) ;  coming  in  after  an  undertaking  was  fairly  commenced,  and  retir- 
ing before  it  was  completed,  he  would  not  be  liable  for  t  default  after 
his  going  out.  (Story  on  Partnership,  159;  3  Kent,  681.)  Suprtme 
CL,  1857,  Ayrault  a.  Chamberlin,  26  Barbn  83. 

Causk  of  Aotion,  13;  Inquest;  Witness,  5. 

•BAIL. 

The  common-law  disqualifications  of  persons  proposed  for  bail,  remain 
unaffected  by  the  Code.    Wheeler  a.  Wilcox,  Ante,  78. 

BOND. 

1.  In  a  replevin  suit,  commenced  before  the  Code,  the  plaintiff  applied 
for  a  postponement  of  the  trial,  which  was  granted  by  the  court,  on 
condition  that  they  renewed  their  sureties  in  the  replevin  bond,  or  that 
their  sureties  justify.  Thereupon,  a  new  surety  signed  the  bond,  be- 
neath the  names  of  the  first  sureties,  without  their  knowledge  or  con- 
sent 

Held,  1.  That  there  was  no  necessity  of  taking  a  new  bond  to  an 
obligee,  other  than  the  sheriff.     (2  Rev.  Stats.,  527,  §§  28,  82.) 

2.  The  court  had  authority  to  impose  such  a  condition.  It  is  the 
established  practice  of  the  court,  to  require  a  party  to  give  his  adver- 
sary a  security  as  a  condition  of  a  favor  granted  to  him,  to  which  he  is 
not  entitled  as  a  matter  of  right ;  and  whenever  a  party  accepts  the 
favor,  upon  the  cosjdition,  neither  he  nor  his  sureties  can  afterward* 
object  to  the  validity  of  such  security.  (10  Wend^  575,  624;  4  Om^ 
49 ;  3  /&,  251 ;  2  Johns.,  256 ;  8  Ibn  407 ;  4  Dotcl.  <k  Ryn  830.) 

3.  That  judgment  against  this  third  surety,  who  was  one  of  the  de- 
fendants, but  in  favor  of  the  first  two  sureties,  who  were  the  other 
defendants,  in  an  action  on  the  bond,  should  be  affirmed.  CLqf  Ap 
peal*,  1857,  Decker  a.  Judson,  16  N.  Y.  (2  E.  P.  Smith's)  A,  489. 
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2.  It  deems,  that  such  judgment  would  be  no  bar  to  an  action  by  thf 
former  against  tbe  latter,  for  contribution.    lb. 

3.  The  power  of  the  court  to  determine  the  ultimate  rights  of  the  parties 
on  each  side,  as  between  themselves  (Code,  §  274), does  not  necessarily 

*  require  the  court  to  do  so ;  and  it  seems  that,  in  order  to  do  so,  in  a 
common-law  action,  allegations,  in  the  nature  of  pleadings,  should  first 
be  allowed  to  be  put  in  between  the  parties  who  are  to  become  adverse 
litigants.     lb. 

CAUSE  OF  ACTION. 

1.  An  action  cannot  be  maintained  to  declare  void  an  assessment  made 
by  a  municipal  corporation,  and  to  restrain  them  from  enforcing  it,  on 
the  ground  that  the  proceedings  are  invalid,  although  the  alleged  in- 
validity does  not  appear  on  the  face  of  the  proceedings,  so  that  it  can- 
not be  reached  on  certiorari.  Handley  a.  The  Mayor,  <fec^  of  New 
York,  Ante,  11. 

2.  A  complaint  which  states  only  such  a  case,  is  bad  on  demurrer.    lb, 

3.  One  who  rendered  services  in  the  supposed  relation  of  lawful  wife,  can- 
not, on  discovering  that  the  marriage  was  void,  recover  for  them  on 
an  implied  promise  to  pay  for  them.    Cropsey  a.  Sweeney,  Ante,  129. 

4.  The  Code  has  not  created  any  new  causes  of  action.    lb. 

5.  An  action  was  brought  in  the  names  of  a  corporation,  and  of  individ- 
ual stockholders  thereof,  which  had  been  declared  dissolved  by  judg- 
ment of  the  Supreme  Court,  charging  that  the  proceedings  were  irreg- 
ular and  without  foundation,  and  that  the  dissolution  was  obtained  by 
fraud  and  collusion  of  the  person  appointed  receiver  and  the  former 
attorney  of  the  corporation  (who,  with  the  people  of  the  State,  were 
made  defendants),  and  seeking  to  have  the  judgment  of  dissolution 
vacated,  and  the  corporation  declared  to  be  existing,  and  for  damages 
against  the  individual  defendants. 

Held,  that  such  action  could  not  be  maintained.  The  court  having 
had  jurisdiction  of  the  subject-matter  of  the  proceedings  for  dissolution, 
the  regularity  of  the  mode  of  the  application,  or  the  subsequent  pro- 
ceedings, could  not  be  litigated  collaterally  in  a  new  action.  Mechan- 
ics9 Fire  Insurance  Co.  a.  The  People,  Ante,  367. 

6.  Where  a  vendor  and  vendee  have  expressly  fixed  upon  a  time  and 
place  to  fulfil  a  contract,  and  the  vendee  attends,  and  is  prepared  to  do 
all  that  the  contract  calls  upon  him  to  perform,  and  the  vendor  does 
not  attend,  an  action  will  lie  by  the  vendee  to  recover  the  deposit 
money  paid  by  him.  The  vendor  is  bound  to  draw  and  tender  his 
deed,  and,  if  he  fails  to  do  so,  the  vendee  is  not  bound  to  draw  a  deed 
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CAUSE  OF  ACTION. 

and  request  its  execution,  before  he  can  sue.    N.  T.  Superior  Ct, 
Gen.  T.,  1856,  Flynn  a.  McKeon,  6  Duerf  208. 

7.  W.  commenced  proceedings  against  S.,  under  the  mechanics'  Ken  law, 
and  recovered  a  judgment  by  default,  without  giving  3.  credit  for  cer- 
tain payments  he  had  made. 

Held,  that  8.  might  maintain  an  action  against  ,W.  to  recover  back 
the  amount  of  his  payments.  (Howe  a.  Smith,  16  Mass^  306 ;  Fow- 
ler a.  Shearer,  6  /&.,  14 ;  Loring  a.  Mansfield,  17  J&,  394 ;  Whitcomb 
a,  Williams,  4  Pick.,  228;  Gary  a.  Hull,  11  Johns.,  441 ;  Cobb  a. 
Curtis,  8  To.,  470 ;  Phill.  on  Ev. ;  Cow.  <t  EL,  832.  Contra,  Tilton  a. 
Gordon,  1  N.  H.y  83  ;  Broughton  a.  Mcintosh,  1  Ala.,  103 ;  Mitchell 
a.  Sanford,  11  lb*,  605.)  This  was  not  a  matter  adjudicated  in  the 
lien  proceedings.  When  defendant  W.  received  the  payment,  there 
was  an  implied  agreement  on-  his  part  that  they  should  be  credited,  on 
his  account,  against  the  plaintiff.  In  omitting  to  make  the  application 
he  was  chargeable  with  bad  faith.  The  plaintiff  was  not  bound  to  de- 
fend the  mechanics'  lien  suit,  merely  to  see  that  defendant  did  what  he 
had  thus  agreed  to  do.  Supreme  Ct^  Gen.  7%  1858,  Smith  a.  Weeks, 
26  Barby  463. 

8.  A  surety  who  has  paid  the  creditor,  supposing  himself  subrogated 
thereby,  in  respect  to  ostensible  securities,  may,  after  discovering  that 
the  creditor  had  made  a  secret  agreement  with  the  debtor,  by  which 
the  securities  had  been  rendered  valueless,  maintain  an  action  against 
the  creditor  to  recover  back  the  amount  paid.  Ct.  of  Appeal*,  1857, 
Chester  a.  The  Bank  of  Kingston,  16  -AT.  F  (2  E.  P.  Smith's)  Bn 
336. 

9.  A  testator,  by  his  will,  bequeathed  a  legacy  to  S.,  but  also  provided 
that  the  executor  should  apply  such  part  of  the  estate  as  was  necessary 
to  the  support  and  education  of  C.  The  estate  was  sufficient  for  both 
purposes ;  but  the  executor  did  not  keep  the  funds  of  the  estate  sepa- 
rate from  his  own,  but  they  were  mingled  with  his,  and  on  his  death 
passed  to  his  executor. 

Held,  that  the  latter  was  liable,  after  demand,  to  an  action  by  & 
for  the  legacy,  but  that  C.  was  a  necessary  party  to  such  action.  CU 
of  Appeals,  1857,  Trustees  of  Theological  Seminary  of  Auburn  a. 
Kellogg,  16  jRT.  F.  (2  E.  P.  Smith's)  -fc,  83. 

10.  Under  a  complaint  for  wrongful  withholding  of  property,  a  princi- 
pal cannot  recover  against  his  agent  for  a  failure  to  pay  over  proceeds 
which  rightfully  came  into  the  agent's  hands  in  the  course  of  his 
agency.  The  action  in  such  case  should  be  upon  contract  for  the  pro- 
ceeds, and  not  for  a  tort  Ct.  of  Appeals,  1857,  Waller  a.  Bennett,  16 
-AT.  F.  (2  E.  P.  Smith's)  A,  250. 
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11.  It  seems,  it  might  be  otherwise,  if  the  claim  was  not  for  money,  bat 
for  the  possession  of  specific  personal  property.    lb. 

12.  After  loss  of  goods  insured,  the  holder  of  the  policy  brought  an 
action  to  have  the  policy  reformed  on  the  ground  of  mistake,  and  for 
a  recovery  on  it  as  reformed. 

Held,  1.  That  the  feet  that  the  policy  had  lain  a  long  time  in  the 
plaintiff's  hands  without  objection,  though  it  was  a  circumstance  to  be 
weighed,  was  not  conclusive  to  bar  him  of  relief  if  it  was  short  of  the 
period  fixed  by  the  statute  of  limitations.  (Phenix  Insurance  Company 
a.  Gurnee,  1  Paige,  278.) 

2.  A  reformation  of  the  policy  and  judgment  upon  it  as  reformed, 
might  be  sought  in  one  action.  (Perkins  a.  Washington  Insurance 
Company,  4  Cow,,  645.)  Ct.  of  Appeals,  1857,  Bidwell  a.  The  Astor 
Mutual  Insurance  Company,  16  N.  Y.  (2  E.  P.  Smith's)  A,  264. 
18.  A  client  who  is  induced  by  his  attorney  to  make  a  fraudulent  assign- 
ment to  the  attorney,  may  maintain  an  action  to  recover  back  the 
assigned  property.  (Wheaton  a.  Hibbard,  20  Johns*,  290 ;  Smith  a. 
Bromley,  2  Dougn  696  ;  Browning  a.  Morris,  2  Cow^  790  ;  1  Story** 
Eg.  J^  §§  300-310;  Osborne  a.  Williams,  18  Ves.,  379.)  Ct.  of  Ap- 
peals, 1857,  Ford  «.  Harrington,  16  N.  Y.  (2  E.  P.  Smith's)  A,  285. 

14.  It  is  not  enough,  in  order  to  avoid  a  credit  purchase  of  goods,  that 
it  turns  out  the  purchaser  was  insolvent  at  the  time,  and  bad  ground 
to  suppose  himself  insolvent  The  proposition  that  a  purchaser  upon 
credit  stands  in  a  confidential  relation  to  his  creditor,  so  as  to  bind 
him  to  disclose  his  situation  without  any  inquiry  by  the  seller,  is  not 
sustained  by  any  sufficient  authority.  If  at  the  time  of  a  credit  pur- 
chase the  party  is  hopelessly  insolvent,  and  knows  it,  and  such  pur- 
chase is  speedily  followed  by  a  transfer  of  all  his  property  for  the 
payment  of  his  debts,  evidence  may  be  admitted  of  other  transactions 
with,  or  other  declarations  to,  different  parties,  about  the  same  period, 
tending  to  the  conclusion  of  a  general  design  to  defraud  creditors  by 
fraudulent  purchases.  The  test  inquiry  in  such  cases  is,  did  the  party 
purchase  the  goods  in  question  with  an  intention  not  to  pay  for  them  ? 
and  the  seller,  after  making  such  a  case  as  is  above  stated,  may  intro- 
duce evidence  of  representations  of  solvency  and  credit  to  other  per* 
sons  about  the  same  time.  It  makes  no  difference,  in  the  application 
of  this  rule,  that  no  positive  representation  of  solvency  was  made  in 
the  case  before  the  court.  N.  Y.  Superior  Ct^  1856,  Hall  a.  Naylor, 
6  Duer,  71. 

15.  The  distinction  between  demands  which  in  their  nature  are  distinct 
and  severable,  and  those  which  are  entire.  Ct.  of  Appeals,  1858,  Secor 
a.  Sturgis,  16  N.  Y.  (2  E.  P.  Smith's)  Bn  548. 


496  ABBOTTS'  PRACTICE  DIGEST. 

OaATTKL  MOKOACK. 

16.  Of  the  liability  of  municipal  corporations  for  the  acts  or  neglects  of 
their  officers.  Conrad  a.  The  Trustees  of  Ithaca,  16  IT.  Y.  (2  S.  P. 
Smith's)  R^  158. 

17.  Of  the  facts  necessary  to  constitute  a  cause  of  action  by  a  railroad 
corporation  upon  an  unpaid  subscription.  Lake  Ontario,  &&,  Railroad 
Company  a.  Mason,  16  N.  Y.  (3  K  P.  Smith's)  R-,  451. 

18.  That  an  action  cannot  be  maintained  for  specific  performance  of  s 
covenant  to  renew  a  lease  upon  an  appraisal  to  be  made  by  arbitration. 
Greason  a.  Keteltas,  17  N.  Y.  (8  E.  P.  Smith's)  Bn  496. 

Arrest,  6 ;  Creditor's  action. 

CHATTEL  MORTGAGE. 

1.  When  a  mortgage  of  chattels  is  presumed  to  be  fraudulent,  on  the 
ground  that  it  was  not  followed  by  an  immediate  change  of  possession, 
an  inquiry  into  the  motives,  reasons,  or  causes  for  not  changing  the 
possession  is  irrelevant,  so  far  as  it  is  designed  to  raise  any  distinct 
question  for  the  determination  either  of  the  court  or  jury*  The  lsw  is 
settled  that  the  true  and  sole  inquiry  is,  whether  the  presumption  of 
fraud  is  repelled  by  evidence  that  the  mortgage  was  made  u  in  good 
faith,  and  without  any  intent  to  defraud  creditors  or  purchasers  fn  that 
the  question  of  fraudulent  intent  in  this,  as  in  all  other  cases  arising 
under  the  statute,  where  it  depends  upon  extrinsic  proof,  is  purely  s 
question  of  fact,  which  it  belongs  to  the  jury  alone  to  determine,  sod 
that  their  verdict  in  favor  of  the  validity  of  the  transaction,  if  founded 
on  pertinent  evidence,  is  conclusive.  The  true  construction  of  the 
statute  is,  that  its  only  effect,  when  the  execution  of  a  mortgage  is  not 
followed  by  an  immediate  delivery  of  the  possession,  is  to  throw  the 
burden  of  proving  that  the  transaction  was  fair  and  honest  upon  the 
mortgagee,  and  when  the  proof  thus  given  by  him  is  relevant  sod 
satisfactory!  and  the  mortgage  has  been  duly  filed,  it  matters  not  how 
long,  or  for  what  reasons,  the  mortgagor  was  permitted  to  retain  the 
possession.  N.  Y.  Superior  Cl.,  Gen.  2%  1856,  Stewart  a.  Haler,  6 
D*er,  88,  96. 

2.  A  mortgagee  of  personal  chattels,  in  all  cases,  vesta  the  legal  title  in 
the  mortgagee,  and  when  by  the  terms,  or  by  legal  construction  of  the 
instrument,  he  has  an  immediate  right  to  possession,  although  the  pos- 
session may  not  in  fact  have  been  changed,  he  is,  in  judgment  of  law, 
the  absolute  owner,  and  it  is  merely  as  his  bailee  and  by  his  sufferance 
that  the  mortgagor  retains  the  possession.  The  latter  has  no  interest 
that  is  bound  by,  on  can  be  sold  under,  an  execution  against  him. 
When  by  the  terms  of  the  mortgage  the  mortgagor  is  to  remain  is 
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possession  for  a  certain  time,  bis  temporary  interest,  subject  to  the 
mortgage,  may  be  levied  on  and  sold ;  but  his  interest,  in  other  cases, 
is  a  right  of  redemption  only,  a  mere  chose  in  action,  which,  nnles* 
united  to  a  right  to  the  possession  for  a  definite  period,  can  never  be  the 
subject  of  a  levy  and  sale  under  an  execution.    lb.  * 

CLAIM  AND  DELIVERY. 

In  an  action  for  chattels,  the  plaintiff  took  proceedings  of  claim  and 
delivery,  and  the  sheriff  seized  the  property.  The  defendant  appealed, 
and  put  in  an  answer  which  contained,  among  other  things,  a  denial 
that  he  had  detained  the  property.  At  about  the  same  time  he  exe- 
cuted and  delivered  to  the  sheriff  the  undertaking  allowed  by  section 
211  of  the  Code,  to  obtain  a  return  of  the  property,  which  was  accord- 
ingly returned  to  him. 

Held,  that  the  undertaking  was  admissible  on  the  trial,  as  evidence 
to  go  to  the  jury  in  disproof  of  the  defendant's  denial  that  he  had 
detained  the  property.    Black  a.  Foster,  Ante,  406. 

COMPLAINT. 

1.  In  a  complaint  by  the  payee  of  a  promissory  note  against  the  maker, 
it  is  not  necessary  to  allege  that  the  plaintiff  has  not  parted  with  the 
note,  or  that  he  is  the  holder.  A  complaint  showing  that  the  defend- 
ant made  the  note,  payable  to  the  plaintiff,  and  delivered  it  to  him, 
and  that  it  has  not  been  paid,  is  sufficient  on  demurrer.  Niblo  a.  Har- 
rison, Ante,  447.  i 

2.  In  an  action  for  false  imprisonment,  the  particular  instrumentality,  by 
which  the  plaintiff  was  deprived  of  his  liberty,  Bhould  not  be  set  out  in 
the  complaint.     Eddy  a.  Beach,  Ante,  17. 

3.  If  the  facts  and  circumstances  of  the  arrest  are  averred  in  the  com- 
plaint,  the  averments  may  be  struck  out  on  motion.    lb. 

4.  In  an  action  on  an  undertaking  given  upon  the  discharge  of  an  attach- 
ment, it  is  not  necessary  to  allege  in  the  complaint  that  the  attachment 
was  duly  issued,  nor  to  show  that  the  officer  or  court  had  jurisdiction 
to  issue  it,  if  it  be  shown  that  the  action  in  which  it  was  issued  was 
brought  and  pending  in  a  court  of  general  jurisdiction.  Cruyt  a.  Phil- 
lips, Ante,  205. 

5.  Requisites  of  complaint  in  an  action  by  a  receiver.  Ante,  205,  206, 
notes. 

6.  A  complaint  on  a  promissory  note,  showing  that  the  plaintiff  holds  it 
as  trustee,  as  a  collateral  security  under  a  trust  instrument  which 
expressly  authorizes  him  to  sell  it,  but  does  not  expressly  authorize  him 
to  sue  upon  it,  is  bad  on  demurrer.     Nelson  a.  Eaton,  Ante,  307. 

Vou  VJX— 82 
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7.  Such  holder  is  confined  to  the  disposition  of  the  note  specified  bj  tho 
trust  instrument     lb. 

8.  A  complaint  by  the  payee  of  a  note  to  order,  seeking  to  charge  as  in* 
dorser  or  as  garantor  one  who  wrote  his  name  upon  the  back  of  the 
note  before  its  delivery  to  the  payee,  is  bad  on  demurrer.  Waterbuiy 
a.  Sinclair,  Ante,  399. 

9.  It  seems,  that  the  only  way  in  which  the  payee  of  a  note  can  make  it 
available  in  his  own  hands,  against  an  indorser,  is  to  indorse  it  fir»t 
without  recourse,  and  then  take  the  indorsement  of  the  third  party  as 
the  source  of  his  title.    lb. 

10.  A  complaint  for  breach  of  promise  of  marriage  is  not  demurrable,  be- 
cause it  shows  that  the  defendant  was  married  at  the  time  of  the 
promise,  if  it  appear  that  the  fact  was  unknown  to  the  plaintiff.  Blatt- 
macher  a.  Saal,  Ante,  409. 

11.  The  defendant  was  married  at  the  time  of  the  promise,  and  deceived 
the  plaintiff  by  representing  that  he  was  unmarried. 

Held,  that  the  agreement  was  not  illegal  on  her  part!  and  the 
defendant's  disqualification  to  perform  such  a  promise  was  no  de- 
fence,   lb. 

12.  It  seems,  that  the  existence  and  terms  of  an  implied  warranty  as  ma- 
terial and  traversable  facts,  are  just  as  necessary  to  be  alleged  in  the 
complaint  as  those  of  an  express  warranty,  where  in  each  case  the 
breach  of  the  warranty  is  the  cause  of  action.  N.  Y.  Superior  Ct, 
Gen.  Tn  1856,  Prentice  a.  Dike,  6  Duer,  220. 

13.  A  claim  for  services  was  stated  as  follows:  That  the  plaintiffs, at  the 
time  hereinafter  mentioned,  and  before  and  afterwards,  were  partners 
and  stockbrokers  at,  eta,  and  that  they  reasonably  deserve  to  hive 
from  the  defendant  for  their  services  as  such  stockbrokers,  in  making 
purchases  and  sales  of  stock,  which  they  were  employed  by  the  said 
defendant  to  make,  and  which  they  did  make  as  his  brokers,  daring 
the  year  1854,  a  large  sum  of  money,  to  wit,  the  sum  of  $115  or 
thereabouts,  and  that  the  defendant  has  not  paid  the  said  cotoiwsmom, 
or  any  part  thereof  to  the  plaintiffs. 

Held,  sufficient  on  demurrer,  though  it  would  be  obnoxious  to  a  mo- 
tion to  make  more  definite  and  certain.  N,  T.  Superior  CL,  Gem.  T, 
1856,  Merwin  a  Hamilton,  6  Duer,  244. 

14.  The  complaint  stated  that  John  Garner  was  seised  of  the  premises  in 
question,  in  his  own  right  in  fee,  and  was  in  the  lawful  possessNW  of 
them  on  and  before  the  1st  of  May,  1849.  That  he  died  so  seiaed  is 
that  year,  intestate,  leaving  one  of  the  plaintiffs,  his  widow,  and  the 
other  plaintiffs,  his  only  heirs-at-law  him  surviving.  That  those  aimed 
as  heirs  were  seized  in  fee,  and  entitled  to  the  possession,  subject  to  the 
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life  estate  of  the  widow  in  an  undivided  third  part  thereof.  That  the 
defendants  were  wrongfully  in  possession,  and  claim  a  right  thereto, 
and  although  often  requested,  refused  to  give  up  the  possession,  and 
unjustly  withheld  possession  from  the  plaintiffs ;  and  it  prayed  judgment 
that  they  deliver  up  possession  to  the  plaintiffs. 

Meld,  a  sufficient  statement  of  a  cause  of  action.  AT.  Y.  Superior 
Ct^  Gen.  2%  1857,  Garner  a.  The  Manhattan  Building  Association,  6 
Du*r,  539. 

15.  Where  there  had  been  a  fraudulent  over-issue  of  the  certificates  of 
stock  of  a  corporation,  beyond  the  amount  allowed  by  its  charter,  by 
the  act  of  its  transfer  agent,  and  a  part  of  such  certificates  were  held 
by  parties  who  took  with  knowledge  of  the  *fraud,  and  atparthad  passed 
into  the  hands  of  innocent  .purchasers,  for  value,  and  without  notice, 
and  for  a  part  of  the  certificates  which  had  been  returned  by  the  holders 
new  certificates,  representing  in  pact  spurious  and  in  part  genuine 
stock,  had  been  regularly  issued  by  the  company, — 

Meld,  1.  That  the  corporation  could  maintain  an  action  against  all 
persons  who  claimed  stock  under  the  spurious  issue,  to  have  the  certi- 
ficates representing  such  issue  declared  void. 

2.  That  the  complaint  of  the  corporation  joining  all  such  parties  as 
defendants,  was  not  multifarious.  New  York  and  New  Haven  R..R. 
Co.  a.  Schuyler,  Ante,  41. 

16.  The  mere  joinder  of  too  many  defendants  is  not  a  ground  of  demur- 
rer by  any  one  of  them  against  whom  the  complaint. sets  forth  a  good 
cause  of  action.    lb. 

17.  Of  the  position  of  a  corporation 'as  a  trustee  for  the  corporators.    H>. 

CONTEMPT. 

A  party  is  not  justified  in  disobeying  an  order,  because  it  is  merely  erro- 
neous.   The  Arctic  Fire  Insurance  Company  a.  Hicks,  Ante,  .204. 

H  abb  as  Corpus. 

CORPORATION. 

1.  An  injunction  and  receiver  will  not  be  granted  against  a  corporation 
at  the  suit  of  a  stockholder,  on  the  ground  that  the  company  has  been 
dissolved,  and  its  charter  annulled  by  a  foreign  government,  where  the 
decree  of  dissolution  is  not  absolute,  but  declares  that  the  company 
shall  be  considered  in  existence  for  certain  specified  purposes ;  and 
where  the  company  has  property  in  this  State,  over  which  the  foreign 
government  had  no  jurisdiction,  and  it  appears  that  it  will  be  more 
•  conducive  to  the  interests  of  all  the  stockholders,  not  to  disturb  the 
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existing  management  and  arrangements  of  the  company,  and  that  to 
grant  the  relief  asked  for,  would  produce  irreparable  injury  to  a  ma- 
jority of  the  stockholders.  If  the  decree  of  the  foreign  government 
dissolving  the  corporation  and  annulling  its  charter,  is  recognized  here 
as  binding  on  the  company  and  its  stockholders,  and  by  its  terms  the 
property  of  the  company  is  to  be  seized  and  held  subject  to  the  order 
of  commissioners  therein  appointed,  to  whom  all  right  and  title  to  the 
property  is  intended  to  be  passed,  a  stockholder  could  not,  in  the 
courts  of  such  foreign  country,  apply  for  a  receiver,  and  therefore  he 
cannot  apply  for  a  receiver  here.  Supreme  (?*.,  Gen.  Tn  1857,  Hamil- 
ton a.  Accessory  Transit  Company,  26  Barbn  46. 
2.  After  a  receiver  of  an  insolvent  railroad  corporation  has  been  ap- 
pomtedy  and  an  order  made  restraining  proceedings  against  the  com- 
pany by  any  creditor,  a  creditor  cannot  bring  an  action  under  section 
10  of  the  general  railroad  act,  against  a  stockholder  whose  subscrip- 
tion is  unpaid,  to  enforce  his  personal  liability.  The  right  of  action 
for  unpaid  subscriptions  is  transferred  to  the  receiver  by  his  appoint- 
ment, and  an  action  thereon  by  a  creditor  is  in  effect  an  action  against 
the  company.  Ct.  of  Appeals,  1857,  Rankin  a.  Elliott,  16  N*  Y> 
(2  K  P.  Smith's)  R^  877. 

Cause  of  Action,  1,  5,  16,  17;  Complaint,  15,  16,  17;  Receiver. 

COSTS. 

1.  The  prevailing  party  is  entitled  to  a  second  fee  for  proceedings  before 
notice  of  trial,  and  for  proceedings  subsequent  to  notice  of  and  before 
trial,  after  service  of  amended  pleadings.  Considerant  a.  Brisbane, 
Ante,  845,  note. 

2.  The  defendant  attended,  and  was  examined  as  a  witness  in  his  own 
behalf  on  the  trial  of  the  action  ^  and  for  the  purpose  of  doing  so, 
travelled  from  the  city  of  Rochester  to  the  city  of  New  York. 

Held,  that  on  prevailing  in  the  action  he  was  entitled  to  tax  fees 
for  such  travel  and  attendance,  as  for  any  other  witness.  Rogers  a. 
Chamberlain,  Ante,  452. 
8.  In  a  foreclosure  action  the  defendant  may  offer  to  pay  the  amount  due 
upon  the  mortgage,  and  such  costs  as  he  may  think  proper ;  and  upon 
a  refusal  to  accept  the  amount,  he  may  apply  to  the  court  for  leave  to 
pay  the  amount  due,  and  such  costs  as  the  court  may  in  its  discretion 
allow  ;  and  the  court  should  entertain  the  application  and  permit  the 
payment,  fixing  the  costs,  and  upon  the  payment  being  made,  order  a 
discontinuance  or  stay  of  the  action,  as  may  be  proper.  Barton  a.  Cleave* 
land,  Ante,  389 ;  (but  see  Pratt  a.  Ramsdell,  /&,  840,  note.) 
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4.  Upon  such  settlement  of  an  action,  equitable  in  its  nature,  the  court 
may  impose,  as  terms,  payment  of  such  allowance  authorized  by  the 
Code  as  is  equitable  under  the  circumstances  of  the  case.    lb. 

5.  It  fr  competent  for  the  parties  to  settle  such  an  action,  the  defendant 
paying  or  securing  such  allowances  to  the  attorney ;  and  if  no  advan- 
tage is  taken  of  the  defendant,  and  the  sum  is  not  greater  than  that 
which  the  court  would  have  allowed,  the  court  will  sanction  the  pay- 
ment, and  enforce  securities  given  to  the  attorney  for  the  sum.     lb. 

6.  In  an  action  in  which  a  warrant  of  attachment  had  been  issued,  the 
parties  agreed  before  the  cause  was  at  issue  upon  a  settlement,  by  the 
terms  of  which  the  plaintiffs  were  to  discontinue  on  payment  to  their 
attorneys,  of  the  costs. 

Meld,  that  the  costs  to  be  paid  included  a  full  allowance,  under 
sections  308  and  309  of  the  Code.  Brown  a.  The  Safeguard  Insurance 
Company,  Ante,  345. 

7.  The  plaintiff  is  not  entitled,  under  section  309  of  the  Code  to  charge 
an  allowance,  on  tender  of  debt  and  costs,  made  before  judgment. 
Brace  a.  Beatty,  Ante,  445. 

Attorney,  2,  3 ;  Surrogate's  Court. 


COUNTER-CLAIM.  

1.  In  an  %ction  in  the  nature  of  trover,  by  a  plaintiff  who  has  indorsed 
notes  or  bills  of  exchange,  brought  to  recover  the  value  thereof  from  a 
defendant,  in  whose  possession  they  are,  and  who  claims  title  thereto 
through  the  plaintiff's  indorsement,  it  is  competent  for  the  defendant 
to  set  up  title  in  himself,  demand  of  payment,  protest,  and  notice,  and 
ask  by  way  of  counter-claim  a  judgment  against  the  plaintiff  as  in- 
dorsee    Xenia  Branch  Bank  a.  Lee,  Ante,  372. 

2.  Such  a  claim  is  a  proper  subject  of  counter-claim  in  such  action,  both 
as  arising  out  of  the  contract  which  forms  the  foundation  of  the  plain- 
tiff's claim,  as  arising  out  of  the  same  transaction  as  his  cause  of  action, 
and  as  immediately  connected  with  the  subject  of  the  action.    lb. 

3.  Section  150  of  the  Code  analyzed  and  construed,  and  the  doctrine  of 
counter-claims  discussed. 

4.  In  an  action  for  chattels  the  defendant  cannot  set  up  as  a  counter-claim 
a  demand  against  the  plaintiff,  by  virtue  of  which  he  claims  a  lien 
upon  the  chattels.  The  lien  is  matter  of  defence,  but  the  defendant 
cannot  have  affirmative  relief  upon  it  in  the  action.  Gottler  a.  Babcock, 
Ante,  392,  note. 

5.  In  an  action  for  slander  the  defendant  cannot  set  up  in  an  answer 
which  contains  a  general  denial,  a  counter-claim  against  the  plaintiff 
for  a  slander  alleged  to  have  been  uttered  by  him  shortly  before  the 
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day  specified  in  the  complaint.     Fellerman   a.  Dolan,  Ante,  895, 
note. 

Defences,  3,  4. 

COUNTY  COURT. 

1.  Proceedings  for  partition  of  lands  constitute  a  special  case  within  the 
meaning  of  the  Constitution  (Art.  VL,  §  14),  which  authorizes  the 
Legislature  to  confer  jurisdiction  on  the  county  courts  in  special  cases, 
and  under  the  Code  (§  30),  those  courts  have  jurisdiction  of  partition 
actions.  Court  of  Appeals,  1857,  Doubleday  a.  Heath,  16  i\T.  T. 
(2  E.  P.  Smith's),  R^  80. 

2.  The  statute  conferring  upon  county  courts  jurisdiction  of  actions  for 
the  foreclosure  of  mortgages  is  not  unconstitutional.  Arnold  a.  Rees, 
Ante,  328. 

3.  The  phrase  "  special  cases,"  in  the  provision  of  the  constitution,  author- 
izing the  Legislature  to  confer  equity  jurisdiction  in  special  cases  upon 
the  county  judge,  means  cases  to  be  specified.     lb. 

4.  The  case  of  Kundolf  a.  Thalheimer  (2  Kern.,  593)  commented  on  and 
qualified.     lb. 

COURT. 

1.  In  the  application  of  the  principle  of  stare  decisis,  decisions  of  the  late 
Supreme  Court  should  be  regarded  as  decisions  of  the  same#court  with 
the  Supreme  Court  as  now  organized.  As  a  general  rule,  all  questions 
carefully,  clearly,  and  distinctly  decided,  upon  full  argument,  by  the  old 
Supreme  Court,  or  by  any  general  term  of  the  Supreme  Court  as  at 
present  organized,  should  be  regarded  in  the  Supreme  Court  as  set  at 
rest  until  the  decision  is  reversed  in  the  court  of  last  resort  (16 
Johns.,  402 ;  20  Ibn  722 ;  Jones  on  Bailm^  45.)  Otherwise  where 
the  point  decided  was  not  the  leading  or  chief  point  in  the  cause,  did 
not  receive  full  discussion,  or  was  only  incidentally  decided.  Supreme 
Ct.,  Gen.  T.,  1857,  Olcott  a.  The  Tioga  Railroad  Company,  26  BarK 
147. 

2.  It  is  no  objection  to  the  validity  of  an  order  made  at  general  term 
that  one  of  the  three  judges,  who  composed  the  court  when  the  deci- 
sion embodied  in  the  order  was  announced,  did  not  hear  the  argument 
of  the  motion.  If  three  judges  hear  the  argument,  it  is  to  be  presumed 
that  they  consulted  on  the  decision ;  and  if  one  of  the  three  is  absent 
when  the  decision  is  announced,  and  his  place  filled  by  a  judge  who 
did  not  hear  the  argument,  the  latter  is  not  to  be  deemed  to  have  de- 
cided or  taken  part  in  the  decision.  Ct.  of  Appeals,  1857,  Corning  a. 
Slosfion,  16  JV".  T.  (2  E.  P.  Smith's)  Bn  294. 

8.  The  law  will  not  recognize  or  enforce  the  decisions  of  a  tribunal  ere- 
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a  ted  by  agreement  of  parties  to  adjudicate  between  their  rights — e.  g^ 
of  an  Odd-Fellows  Lodge.  [Lloyd  a.  Loring,  6  Ves.,  733 ;  Allen  a. 
Duke  of  Queensbury.]  Ct.  of  Appeal*,  1857,  Austin  a.  Searing,  16 
iV.  T.  (2  E.  P.  Smith's)  R.,  112. 

Bond,  3. 

COURT  OF  APPEALS. 

On  return  to  a  writ  of  error  in  a  capital  case,  and  when  the  cause  was 
before  the  Court  of  Appeals,  the  defendant  discovered  new  evidence 
which  his  counsel  proposed  to  submit  upon  affidavit  as  ground  for  a' 
new  trial. 

Held,  that  the  Court  of  Appeals  possesses  no  jurisdiction  to  hear  a 
motion  for  a  new  trial.  Ct.  of  Appeals,  1858,  Cancemi  a.  The  People, 
11  iV.  T.  (2  E.  P.  Smith's)  R.,  501,  503— note. 

CREDITORS'  ACTION. 

Judgment  creditors,  whose  executions  have  been  returned  unsatisfied,  are 
not  entitled  to  the  benefit  of  a  suit  commenced  by  the  judgment 
debtor  against  a  third  party,  to  set  aside  various  contracts  and  convey- 
ances on  the  ground  of  usury.  They  therefore  cannot  have  an  injunc- 
tion to  restrain  the  judgment  debtor  from  settling  or  compromising 
the  suits  so  commenced  by  him. 

The  sight  of  action  to  cancel  or  avoid  notes,  bills,  securities,  or  other 
contracts  on  the  ground  of  usury,  or  to  have  the  same  surrendered,  is 
not  assignable.  If  the  party  injured  will  not  sue,  or  will  not  continue 
to  prosecute,  there  is  no  right  of  action  available  to  any  person  or  in  any 
court.    Supreme  Ct^  Gen.  Tn  1858,  Boughton  a.  Smith,  26  Barb.,  635 

CRIMINAL  LAW. 

[Habeas  Corpus,  2.] 

I.  Indictment. 

1.  In  an  indictment  for  larceny  of  money,  the  property  was  described  as 
two  promissory  notes  for  the  payment  of  money,  commonly  called 
bank  notes,  of  the  Stonington  Bank,  current  money  of  the  State  of 
New  York,  each  of  the  value  of  fifty  dollars ;  bank  bills  of  banks  to 
the  jurors  nnknown,  and  of  a  number  and  denomination  to  the  jurors 
unknown,  of  the  value  of  fifty  dollars ;  silver  coins,  current  money  of 
the  State  of  New  York,  of  a  denomination  to  the  jurors  unknown  of 
the  value  of  fifty  dollars. 

Held,  that  the  money  was  sufficiently  described.  (The  People  a. 
Taylor,  3  Den.,  91.)  Even  if  the  latter  kinds  were  insufficiently  de- 
scribed, there  was  a  particular  description  of  two  of  the  notes  which 
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were  of  an  amount  sufficient  to  constitute  grand  larceny.     Ct.  of  Ap- 
peals, 1857,  Haskins  a.  The  People,  16  -Y.  F.  (2  E.  P.  Smith's)  R,  344. 

2.  An  indictment -for  petit  larceny  in  a  Court  of  Special  Sessions,  con- 
tained the  general  averment  that  said  court  had  full  and  competent 
power  and  authority  in  the  premises  to  try  and  convict  the  defendant, 
but  did  not  set  forth  the  facts  showing  jurisdiction.  Upon  appeal,— 
Held,  that  the  omission  to  state  the  facts  which  show  jurisdiction  is 
only  a  formal  defect,  which  is  oured  by  our  statute  of  jeofail*,  and  is 
not  available  on  demurrer.  Supreme  Ct.,  Sixth  District,  Oen.  T^  1857, 
The  People  a.  Golden,  3  Parker's  Crim.  R^  332. 

3.  An  indictment  for  larceny  may  be  found  and  prosecuted  in  any  county 
where  the  offender  is  found  with  the  stolen  property,  and  the  indict- 
ment need  not  state  the  county  where  the  theft  was  originally  com- 
mitted. The  larceny  is  deemed  to  be  a  continuing  offence  committed 
wherever  the  offender  carries  the  stolen  property.  (3  /«**.,  113;  1 
Hale's  P.  C,  507,  536 ;  2  lb.,  163 ;  The  People  a.  Gardner,  2Jokm* 
477 ;  2  Rev.  Stats^  698,  §  4  ;  The  People  a.  Burke,  11  Wendn  127; 
1  Russ.  on  O^  173 ;  1  Hawk.  C.  P.,  ch.  83,  §  52  ;  4  Blaekst.  Com, 
804  ;  2  East.  P.  C,  771,  ch.  16,  §  156  ;  Rex  a.  Parker,  1  Run*  174.) 
Ct.  of  Appeals,  1857,  Haskins  a.  The  People,  16  N.  Y.  (2  E.  P.  Sm$*) 
<&,  844. 

4.  The  case  of  Manley  a.  The  People  (3  Seld.,  295),  is  not  an  authority 
to  the  contrary.  The  only  point  really  decided  in  that  case  was,  that 
a  theft  upon  a  steamboat  on  Long  Island  Sound  was  not  a  theft  upon 
a  river,  lake,  or  canal,  within  the  meaning  of  2  Revised  Statutes,  72/, 
§  44.     76. 

5.  It  seems,  however,  that  if  the  indictment  is  for  burglary  which  was 
committed  in  another  county,  the  indictment  must  be  special,  *w 
state  the  county  where  the  burglary  was  committed,  and  that  the 
goods  were  brought  into  the  county  where  the  indictment  is  found.  A 

II.  Evidence. 

6.  Upon  trial  of  an  indictment  for  murder,  when  the  homicide  u  *d- 
mitted,  and  the  defence  is  insanity,  the  burden  is  upon  the  prosecu- 
tion to  show  the  sanity  of  the  prisoner  as  one  of  the  elements  of  guilt- 
(Commonwealth  a.  Kimball,  24  Pickn  366  ;  Commonwealth  a.  York, 
7  Bost.  L.  /.,  510 ;  3  Coke's  Inst.,  47,  disapproving  of  Commonwealth  a. 
Rogers,  7  Mete*,  500,  and  State  a.  Spencer,  1  Zabr. ;  and  see  McNaugh- 
ton's  case,  47  Eng.  Com.  L.  R^  181.)  Ct.  of  Appeals,  1857,  The 
People  a.  McCann,  16  N.  T.  (2  E.  P.  Smith's)  R^  58. 

7.  The  testimony  of  an  accomplice  is  to  be  received  with  great  caution, 
and  the  court  should  always  so  advise ;  but  after  all,  if  his  testimonj 
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carries  conviction  to  the  mind  of  the  jury,  and  they  are  fully  convinced 
of  its  truth,  they  should  give  the  same  effect  to  such  testimony  as 
should  be  allowed  to  that  of  an  unimpeached  witness,  who  is  in  no 
respect  implicated  in  the  offence.  Such  testimony  will  authorize  a 
conviction  in  any  case.  The  court  should  certainly  advise  great  cau- 
tion on  the  part  of"  the  jury,  where  the  prosecution  depends  upon  the 
uncorroborated  evidence  of  an  accomplice ;  but  they  are  not  to  be  in- 
structed, as  matter  of  law,  that  the  prisoner  must  in  such  case  be  ac- 
quited.  (People  a.  Costello,  1  Denn  83.)  The  prisoner  would  have 
had  no  legal  cause  of  complaint,  if  the  jury  had  been  instructed  that 
they  could  convict  on  the  uncorroborated  evidence  of  the  accomplice ; 
and  where  the  testimony  of  the  wife  of  the  accomplice  is  offered, 
there  can  be  no  error  in  advising  a  jury  that,  in  determining  the  credi- 
bility of  the  testimony  of  the  husband,  they  may  take  into  considera- 
tion that  of  the  wife.  CU  of  Appeals,  1857,  Haskins  a.  The  People, 
16  N.  Y.  (2  E.  P.  Smith's)  R.,  344. 

8.  Confessions  of  a  prisoner  are  a  doubtful  species  of  evidence,  and  are  to 
be  received  with  great  caution.  No  man  can  be  convicted  of  a  crim- 
inal offence  upon  his  own  confession  alone,  that  a  crime  has  been  com- 
mitted. Confessions  are  competent  evidence  in  the  case,  but  alone  are 
not  sufficient  Supreme  Ct.,  Sixth  Dist.,  1857,  per  Mason,  J.,  The 
People  a.  Rulloff,  3  Parker's  Or.  R,  438. 

IIL  Trial. 

9.  Trial  by  jury  cannot  be  waived  in  criminal  cases.  People  a.  Cancemi, 
Ante,  271. 

10.  A  conviction  by  a  verdict  of  eleven  jurors  is  illegal,  although  the 
prisoner  requested  and  consented,  and  the  prosecuting  officer  consented, 
in  the  progress  of  the  trial,  that  one  of  the  original  panel  of  twelve 
jurors  be  withdrawn,  and  that  the  trial  proceed  with  eleven.     lb. 

11.  Neither  the  prosecuting  officer  nor  the  prisoner  have  power  to  make 
such  a  consent.    lb. 

12.  A  juror  was  challenged  for  principal  cause,  and  being  examined 
under  oath,  testified,  on  his  direct  examination,  "  that  he  had  formed 
an  opinion,  and  expressed  it ;"  and,  on  his  cross-examination,  **  that 
he  had  no  fixed  opinion — none  which  could  not  be  removed  by 
the  evidence."  The  court  overruled  the  challenge,  and  the  juror 
was  then  challenged  for  favor,  and,  on  examination,  said,  "  that  his 
mind  was  balanced ;  that  he  did  not  know  that  he  had  any  impression 
or  opinion  ;  that  that  had  been  removed  by  a  former  trial  of  the  pris- 
oner, when  the  jury  were  not  able  to  agree.'9 

Held,  that  it  was  error  to  admit  him.     1.  What  he  said  on  chal- 
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lenge  to  the  favor  could  not  be  considered  upon  the  question  as  to  the 
challenge  for  principal  cause.    The  finding  of  the  triers  cannot  care  an 
error  in  the  decision  by  the  court,  of  the  challenge  for  principal  cause. 
2.  By  his  statement  on  the  first  challenge,  he  was  disqualified.    The 
testimony  should  be  construed  with  liberality  to  the  defendant    Ct.  of 
Appeals,  1858,  Cancemi  a.  The  People,  16  N.  Y.  (2  E.  P.  Smith's) 
jft,  501. 
18.  It  is  a  well-settled  rule  that  if  a  jury,  after  a  cause  is  submitted  to 
them,  receive  any  kind  of  evidence  which  can  have  the  most  remote 
bearing  upon  the  case,  it  will  be  fatal  to  their  verdict.     Supreme  Ct., 
Seventh  Diet.,  Gen.  Tn  1855,  Eastwood  a.  The  People,  3  Parker's 
Crim.  22.,  52. 

14.  In  civil  cases,  and  cases  of  misdemeanor,  if  the  jury  separate,  either 
with  or  without  leave  of  the  court,  it  will  not  vitiate  the  verdict,  with- 
out additional  evidence  of  irregularity  or  abuse,  but  in  criminal  cases 
of  higher  grade,  and  especially  in  capital  cases,  such  a  separation,  for 
however  short  a  time,  will  be  fatal  to  a  verdict  against  the  prisoner, 
unless  it  is  shown  affirmatively,  on  the  part  of  the  prosecution,  by  the 
clearest  evidence,  and  beyond  a  reasonable  doubt,  that  no  injury  to  the 
prisoner  could  have  occurred  in  consequence  of  the  separation.  Su- 
preme Ct.,  Seventh  Diet.,  Gen.  Tn  1855.  Eastwood  a.  The  People,  3 
Parker's  Crim.  JR.,  48. 

15.  Trials  in  criminal  cases  are  not  usually  postponed  on  account  of  the 
absence  of  witnesses  to  character.  Oyer  and  Terminer,  Second  Diet, 
1856.    The  People  a.  Wilson,  3  Parker's  Crim.  A,  202. 

16.  Where  an  impartial  jury  cannot  be  obtained  in  the  county  in  which 
the  indictment  is  found,  the  place  of  trial  can  be  changed  only  by  re- 
moving the  indictment  into  the  Supreme  Court,  by  certiorari,  and  then 
moving  the  Supreme  Court  to  change  the  place  of  trial  to  some  other 
county.  Supreme  Ct^  Sixth  Dist^  1857,  The  People  a.  Rullo$  3  Par- 
ker's Crim.  JR.,  401. 

1 7.  When  an  indictment  has  been  removed  into  the  Supreme  Court  by 
certiorari,  before  trial,  it  must  be  tried  at  a  circuit  court,  like  other 
issues  pending  in  the  Supreme  Court,  and  not  at  the  Oyer  and  Term- 
iner,   lb. 

IV.  Judgment. 

18.  When  an  indictment  is  brought  into  the  Supreme  Court  by  certiorari, 
and  tried  at  the  circuit,  it  is  proper  for  the  Supreme  Court,  at  general 
term,  to  pronounce  judgment  in  the  case,  upon  the  return  of  the 
postea,  or  record  of  the  proceedings  at  the  circuit  Ct.  of  Appeal** 
1858,  Cancemi  a.  The  People,  16  N.  T.  (2  E.  P.  Smith's)  JL,  501. 
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10.  Since,  by  the  Revised  Statutes,  the  defendant  in  a  criminal  case  is 
allowed  to  make  a  bill  of  exceptions,  as  in  civil  cases,  and  to  have  the 
exceptions  examined  upon  a  writ  of  error,  the  practice  of  suspending 
sentence,  for  the  purpose  of  enabling  the  court  below  to  take  the  opiu- 
ion  of  the  Supreme  Court  upon  questions  of  mete  regularity,  in  no 
way  affecting  the  merits  of  the  case,  is  not  to  be  recommended.  Su- 
preme Ct^  Third  Dist^  Gent  T^  1857,  The  People  a.  dimming*,  3 
Parker's  Crim.  R,  344. 

V.  New  Trial 

20.  The  provision  of  the  act  of  1855  (Laws  of  1855,  ch.  337,  §  3),  re- 
specting reviewing  convictions  for  certain  offences,  being  a  general  and 
not  a  local  provision,  is  not  void  by  reason  of  being  contained  in  the 
same  act  with  local  provisions,  the  title  of  the  act  referring  only  to  the 
latter.  So  far  as  the  act  relates  to  courts  of  Oyer  and  Terminer  gen- 
erally, it  is  a  general  public  act.  Court  of  Appeals,  1857,  The  People 
o.  McCann,  16  N.  T.  (2  E.  P.  Smith's)  B^  58. 

21.  Under  that  act  the  court  is  not  required  to  reverse  for  any  error 
which  would  have  been  the  subject  of  exception,  but  only  when  the 
court  is  satisfied  that  the  verdict  is  against  the  weight  of  evidence,  or 
against  law,  or  where  justice  requires  a  reversal.    lb. 

22.  Although  in  ordinary  cases  the  appellate  court  must  have  the  whole 
evidence  before  it  in  order  to  pronounce  upon  this  question,  yet  where 
the  whole  evidence  is  not  before  it,  if  the  charge  is  erroneous  in  points 
of  law  fundamental  to  the  defence,  a  conviction  founded  upon  such 
points  in  the  charge  must  be  deemed  against  law,  and  is  in  itself 
ground  of  reversal  under  the  act,  though  no  exception  is  taken.    lb. 

23.  It  has  long  been  settled  that  a  judgment  cannot  be  reversed,  either 
by  the  court  before  which  the  trial  was  had,  or  the  tribunal  to  which 
the  case  is  carried,  on  the  ground  that  the  jury  made  a  mistake  on  a 
question  of  fact  Supreme  Ct.,  Second  Dist^  Gen.  Tn  1857,  The 
People  a.  Butler,  3  Parker's  Grim.  2£,  884. 

24.  It  has  been  the  practice  of  the  courts  to  receive  the  affidavits  of  the 
jurors  themselves,  in  answer  to  a  charge  of  irregularity  or  abuse.  They 
have,  however,  been  considered  as  an  unreliable  species  of  evidence. 
Supreme  Ctn  Seventh  Dist^  Gen.  T.,  1855,  Eastwood  a.  The  People, 
3  Parker's  Crim.  22.,  40. 

DECISION. 

The  provision  of  the  Code  which  requires  a  judge  by  whom  a  cause  is 
tried  without  a  jury,  to  file  his  decision  in  writing  within  twenty  days 
after  the  trial  is  simply  directory,  and  its  non-observance  furnishes  no 
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ground  for  the  reversal  of  his  judgment     N.  F".  Superior  CL,  Gen. 
7%  1856,  Stewart  a.  Slater,  6  Duer,  83. 

DEFAMATION. 

* 

1.  An  action  for  slander,  in  which  special  damage  is  necessary  to  be 
proved,  cannot  be  sustained  by  showing  that  the  plaintiff,  in  conse- 
quence of  the  effect  on  his  mind,  occasioned  by  the  words  reported  to 
him  was  made  sick  and  unable  to  labor.  The  pecuniary  loss  required 
to  be  shown  where  the  words  are  not  actionable,  per  se,  must  be  the 
effect  upon  other  persons  of  the  slander.  Court  of  Appeals,  1858, 
Terwilliger  a.  Wands,  17  #.  T.  (3  E.  P.  Smith's)  IL,  54. 

2.  .The  same  principle  precludes  a  husband  from  recovering  in  an  action 
for  such  slander  upon  his  wife,  where  her  illness  and  inability  to  work 

.  is  the  only  special  damage.     Wilson  a.  Goit,  17  lb.,  442. 

3.  The  distinction  between  actual  malice  and  malice  in  law  merely  re- 
spects the  evidence  by  which  they  are  proved.  Per  Sklden,  J.  Lewis 
a.  Herrick,  16  N.  T.  (2  E.  P.  Smith's)  E^  872. 

DEFENCES. 

1.  The  fact  that,  after  the  commencement  of  the  action,  the  debt,  to  re- 
cover which  it  was  brought,  was  attached  in  the  hands  of  the  defend- 
ant by  creditors  of  the  plaintiff,  by  proceedings  in  another  State,  and 
that  such  proceedings  having  been  regularly  conducted  to  judgment, 
the  defendant  paid  over  the  fund  therein,  is  a  complete  defence.  Dono- 
van a.  Hunt,  Ante,  29. 

2.  The  maker  of  a  promissory  note,  drawn  payable  to  his  own  order,  who 
annexed  to  the  note  his  certificate  that  it  was  given  for  value,  and  would 
be  paid  when  due,  is  estopped  from  setting  up  the  defence  of  usury  as 
against  one  who  purchased  the  note  on  the  faith  of  the  certificate,  at 
a  discount  greater  than  legal  interest  Chamberlain  a.  Townsend, 
Ante,  31. 

3.  An  accommodation  indorser,  who,  without  consideration,  becomes  by 
indorsement  a  surety  for  the  payment  of  the  price  of  goods  sold  to  the 
maker  of  the  note,  cannot  set  up  as  a  defence  or  counter-claim  that 
the  goods  were  warranted  to  the  vendee,  and  that  the  warranty  was 
broken.     Gillespie  a.  Torrance,  Ante,  462. 

4.  The  damages  sustained  by  the  maker  by  reason  of  the  breach  are  a  cause 
of  action  in  him  alone,  and  the  indorser  cannot  avail  himself  of  it   ./%• 

5*  Of  the  distinction  between  a  defect  in  the  quality  and  in  the  quantity 
of  goods  sold  with  a  warranty.    lb. 

Answer,  4,  5,  6,  7,  8 ;  Limitation  or  Actions  ;  Usubt. 
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DEMURRER. 
Judgment  6 ;  Pleading. 

DEPOSITION  COMMISSION. 

An  application  for  a  commission  to  take  testimony  abroad  is  a  motion, 
and  under  section  401  of  the  code,  can  only  be  made  within  the  dis- 
trict in  which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable.  The  code  takes  away  the  powers  in  this  respect, 
which  the  judiciary  act  conferred  upon  all  supreme  court  and  county 
judges,  and  limits  the  power  as  above.  A  commission  issued  by  a 
county  judge  of  a  county  not  within  the  provisions  of  section  401,  is  a 
nullity,  and  no  regular  deposition  can  be  taken  under  it. 

So  held,  in  a  case  where  the  adverse  party  did  not  appear  on  the 
application  for  the  commission,  nor  on  the  settlement  of  the  inter- 
rogatories.     Supreme   Cfc,  Gen.  T^  1857,  Edwin  a.  Voorhees,  26 

Barb^  127. 

Examination  of  Parties,  1. 

DISCONTINUANCE. 

A  discontinuance  terminates  an  action  to  all  purposes,  and  operates  to 
to  dissolve  an  injunction.     Hope  a.  Acker,  Ante,  308. 

DISCOVERY. 

A  petition  by  one  party  for  an  order  directing  the  other  party  to  make  a 
discovery  of  books  and  papers  in  his  possession,  will  not  be  granted 
when  it  prays  for  a  discovery  generally  of  all  the  books,  papers,  and 
correspondence  of  the  adverse  party,  containing  entries  during  a  period 
of  several  years,  relating  to  purchases  of  a  specified  commodity.  A 
petition  must  show  that  entries  affecting  or  throwing  some  light  on  the 
matters  in  controversy  exist,  or  enough  to  call  upon  the  adverse  party 
to  answer  whether  they  do  or  not,  that  they  are  material,  and  state 
enough,  if  not  denied,  so  that  the  court  can  see  they  are  material,  in 
addition  to  stating  the  other  matters  prescribed  by  the  rules  regulating 
such  applications.  N.  Y,  Superior  Ct^  Sp.  T.y  1857,  Caasard  a.  Hin- 
man,  6  Duer,  605. 

ESCAPE. 

For  an  escape  from  arrest  on  a  warrant  issued  under  the  non-imprison- 
ment act,  the  rule  of  damages  is,  that  the  sheriff  is  prima  facie  liable 
for  the  amount  of  the  judgment.  But  if  it  is  shown  that  the  debtor 
was  unable  to  pay  his  debts,  the  jury  should  be  instructed  to  give  only 
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such  damages  as  the  plaintiff  has  sustained  by  the  escape.     Supreme 
Cfc,  Gen.  T.,  1857,  Latham  a.  Westervelt,  20  Barb.,  256. 

EVIDENCE. 

1.  Of  the  presumption  as  to  contemplated  time  of  payments  in  an  agree- 
ment for  services  where  no  time  was  fixed.  Davis  «.  Gorton,  16  N.  Y. 
(2.  K  P.  Smith's)  22.,  254. 

2.  Extrinsic  evidence  admitted  to  explain  an  unambiguous  description  of 
the  premises  in  a  policy  of  insurance.  Burr  a.  The,  Broadway  Ins.  Co., 
16  N.  Y.  (2  JET.  P.  Smith's)  &>  267. 

8.  Parol  evidence  is  admissible  to  show  that  a  bond  absolute  in  terms  was 
collateral  to  the  debt  of  a  third  party.  (Truscott  a.  King,  2  Seld^  147, 
161;  1  Johns.  Ch.  R-,  597;  6  Ibn  417;  4  76n  118;  2  76,  *09;  1 
Hill,  629;  18  Johns^  164;  4  Seld^  416;  2  Barb^  135;  5  lb.,  153.) 
Ot.  of  Appeals,  1857,  Chester  a.  The  Bank  of  Kingston,  16  N.  Y.  (2 
E.  P.  Smith's)  Rn  886, 

4.  If  a  party  uses  books  of  account  against  his  adversary,  he  makes  them 
evidence  for  him  on  the  same  subject.  They  are  like  any  declaration 
or  admission  by  writing  or  orally ;  if  part  is  used,  the  whole  relating 
to  the  same  matter  is  admissible.  (Cow.  and  Hill's  Notes,  229.)  Ct. 
o/  Appeals,  1858,  Pendleton  a.  Weed,  17  JT.  Y.  (8  E.  P.  Smith's) 
ifc,76. 

5.  It  is  not  competent  to  prove  against  a  party  his  admissions  of  the  (act 
that  certain  statements  had  been  made  by  third  parties,  if  the  state- 
ments are  such  that  proof  by  any  other  person  who  heard  them,  to  the 
fact  that  they  had  been  made,  would  be  inadmissible  as  being  hearsay 
evidence.  Such  an  admission  only  proves  that  such  statements  were 
made.  If  proof  that  they  were  made  would  be  immaterial,  proof  that 
the  party  admitted  that  they  were  made  is  equally  so.  Nor  is  it 
admissible  to  show  that  the  party  was  conducting  the  suit  in  bad  faith. 
Ct.  of  Appeals,  1857,  Stevens  o.  Vroman,  16  IT.  Y.  (2  E.  P.  Smith's) 
&,  881. 

* 

6.  Of  the  effect  of  an  admission  as  an  estoppel.  Sailers  a.  Genin,  Ante, 
193. 

7.  Of  the  rules  of  evidence  in  respect  Xo  boundaries.  Baldwin  a.  Brown, 
16  N.  Y.  (2  E.  P.  Smith's)  E^  359 ;  Terry  a.  Chandler,  /&.,  354. 

8.  To  prove  the  death  of  D.  and  8^  counsel  (on  a  trial  in  1856)  read  in 
evidence  copies  of  their  respective  wills,  one  dated  in  1749  and  proved 
in  1750,  the  other  dated  and  proved  in  1756.;  also  letters  granted  to 
the  respective  executors. 

Meld,  that  this  was  sufficient  prima  facie  evidence  of  the  deaths. 
(1  Oreenl.  Evn  §  550,  and  note;  2  Ibn  §  339.    Russell  a.  Schuyler,  22 
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Wend.,  277 ;  McNair  a.  Ragland,  1  Den.,  553.)  Supreme  Ct.,  Oen, 
Tn  1858,  Munro  a.  Merchant,  26  Barb.,  383. 
I.  The  presentment  by  a  party  to  his  debtor  of  a  bill  in  which  he  charges 
a  gross  sum  for  services  for  which  he  is  entitled  to  claim  quantum 
meruit,  where  the  subject  of  the  demand  is  one  which  would  naturally 
consist  of  many  items,  there  being  no  payment  nor  settlement  of  the 
account,  does  not  preclude  the  creditor  from  showing  what  the  services 
were  reasonably  worth,  and  recovering  a  larger  sum  than  that  at  which 
they  were  bo  charged  by  him.  Ct.  of  Appeals,  1357,  Williams  a. 
Glenny,  16  N.  Y.  (2  E.  P.  Smith's)  R^  380. 

Criminal  Law,  tit.  Evidence. 

EXAMINATION  OF  ASSIGNOR. 

The  assignor  of  the  cause  of  action  may  be  examined  as  a  witness,  with- 
out previous  notice,  excepting  only  where  he  is  examined  against  an 
assignee,  executor,  or  administrator  (Vassear  a.  Livingston,  8  Kern^ 
248).  Ct.  of  Appeals,  1857,  Bidwell  a.  The  Astor  Mutual  Ins.  Co.,  16 
N.  Y.  (2  &  P.  Smith's)  A,  264. 

EXAMINATION  OF  PARTIES. 

1.  A  party  to  an  action,  although  a  non-resident,  is  not  entitled  to  be  ex- 
amined upon  commission  upon  his  own  behalf  if  the  adverse  party  has 
not  given  notice  of  his  own  intention  to  be  examined  as  a  witness, 
Hull  a.  Wheeler,  Ante,  411.  To  the  contrary  effect  is  Fairbanks'  a. 
Tregent,  Ante,  21. 

2.  Each  of  two  defendants  was  offered  to  prove  that  the  signature  of  his 
co-defendant  to  their  joint  and  several  promissory  note,  given  for  a 
joint  subscription  to  the  stock  of  a  corporation,  was  obtained  by  fraud- 
ulent representations  as  to  the  solvency  of  the  corporation. 

Held,  that  they  were  inadmissible  as  witnesses  for  each  other  to  that 
point  It  may  now  be  regarded  as  established  that,  in  all  actions,  ex 
delicto,  any  defendant  may  call  and  examine  his  co-defendant  as  a  wit- 
ness, except  where  several  defendants,  without  denying  any  material 
allegation  of  the  complaint,  have  united  in  a  defence  which  is  in  its 
nature  joint  In  actions,  ex  contractu,  also,  whenever  the  issues  are 
such  that  judgment  may  pass  against  one  or  more  of  the  defendants, 
and  in  favor  of  others,  any  defendant  may  be  sworn  as  a  witness  for  his 
co-defendant,  unless  from  the  avowed  purpose  for  which  he  is  called,  it 
appears  in  advance,  that,  if  sworn,  he  could  not  be  permitted  to  testify. 
Hie  examination  of  co-defendants  is,  by  the  express  terms  of  section 
807,  limited  to  matters  in  respect  to  which  the  witness  is  not  jointly 
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interested  with  the  party  calling  him.  If  the  issues  are  such  that  the 
judgment  to  be  given  must  necessarily  be  joint,  or  when  the  issues  are 
both  joint  and  several,  if  it  appear  that  the  witness,  when  sworn,  is 
only  to  be  examined  as  to  some  matter  in  which  he  is  jointly  interested 
with  the  party  by  whom  he  ia  called,  he  may  be  rejected  without  being 
sworn.  Ct.  of  Appeals,  1858.  City  Bank  of  Columbus  a.  Brace,  17 
JV.  7.  (3  E.  P.  Smith's)  A,  507. 

3.  In  an  action  for  goods  sold,  brought  by  an  assignee  of  the  claim,  the 
assignor  testified  to  delivery,  but  without  stating  the  quantity. 

Held,  that  the  defendant  might  offer  himself  as  a  witness  to  prove 
the  quantity.  That  is  to  be  regarded  as  Ihe  same  matter  within  the 
meaning  of  section  399  of  the  Code.  If  goods  were  delivered,  there 
must  have  been  some  quantity  delivered,  and  no  mode  of  stating  what 
actually  occurred  could  have  entirely  excluded  the  idea  of  quantity. 
The  assignor's  testimony  may  have  left  the  quantity  uncertain,  but  it 
cannot  have  so  completely  excluded  the  idea  of  quantity  as  to  render 
that  another  and  not  the  same  matter.  The  language  of  the  statute 
does  not  limit  the  right  of  the  defendant  to  the  mere  right  of  contra- 
dicting the  assignor.  It  regards  the  testimony  of  the  assignor  as  re- 
lating to  some  matter  in  the  cause,  and  gives  to  the  defendant  the  right 
to  speak  in  respect  to  the  same  matter.  It  necessarily  includes  the 
right  to  render  that  certain  and  definite  which  the  assignor,  by  his  tes- 
timony, he  having  spoken  in  respect  to  it,  has  left  uncertain  and  indefi- 
nite. Ct.  of  Appeals,  1858,  Cowing  a.  Geib,  16  N.  F.  (2  E.  P. 
Smith's)  JR.,  600. 

4.  Co-executors  or  coadministrators  are  not  competent  witnesses  for 
each  other  on  an.  account  in  the  Surrogate's  Court  The  provisions  of  the 
Code  relative  to  examination  of  parties  are  not  applicable  to  Surro- 
gates' Courts.  (2  Bradf^  223 ;  16  Bard^  200 ;  3  Kern^  93 ;  6  Bote. 
Pr.  JR.,  318.)  At  common  law  they  are  incompetent  from  interest, 
being  jointly  liable  to  account  for  the  assets  of  the  estate.  (11  Pap, 
265 ;  Dayt.,  5W.,  484.)  The  provisions  of  2  Revised  Statutes,  52, 
§  54 — that  executors  and  administrators  a  may  be  examined  on  oath," 
touching  any  payments,  cVc— only  give  parties  who  contest  their 
accounts  the  right  to  examine  them  as  witnesses  (1  Brad.,  356),  sod 
does  not  make  them  competent  to  testify  in  their  own  behalf.  Supreme 
Ct,  Gen.  71;  1858,  Wilcox  a.  Smith,  26  Barbn  316. 

5.  Where  a  party  to  an  action  is  made  a  witness  by  his  adversary,  he  is 
as  much  entitled  to  witness-fees,  as  a  condition  to  creating  his  duty  to 
attend  and  be  sworn,  as  any  third  person.  Hewlett  a.  Brown,  Ante,  74. 

6.  A  six  days'  notice  to  a  party  to  appear  and  be  examined,  and  notify- 
ing him  that  if  he  fail  to  do  so,  he  will  be  liable  as  for  contempt,  and 


NEW-TOEK:  AUGUST— DECEMBER,  1858.      518 


BZOKPTIOlf 


to  have  his  answer  stricken  out,  is  not  sufficient  to  found  an  order 
upon,  on  his  default  to  appear,  striking  out  his  answer,  or  punishing 
him  for  contempt.    lb. 

EXCEPTION. 

An  exception  to*  evidence  relevant  as  to  one  of  two  co-defendants,  hut 
irrelevant  as  to  the  other,  must  he  stated  as  being  taken  by  the  defend- 
ant, as  to  whom  it  is  irrelevant.  If  stated  generally  as  taken  by  the 
defendants,  it  is  not  error  to  overrule  it.    Black  a.  Foster,  Ante,  406. 

EXCISE. 
Mandamus,  2,  3. 

EXECUTION. 

1.  The  levying  upon  personal  property  of  a  warrant  for  the  collection  of 
an  unpaid  tax,  does  not  defeat  a  previous  levy  of  an  execution  npor 
the  same  goods,  by  the  sheriff.     Fuller  a.  Allen,  Ante,  12. 

2.  A  bona  fide  purchaser  at  sheriff's  sale  obtains  a  title  Jx>  such  goods 
free  from  any  lien  for  the  tax.     lb. 

3.  The  defendant  perfected  his  appeal  from  a  judgment  of  a  justice's 
court,  after  execution  had  been  issued,  and  when  it  was  in  a  constable's 
hands;  but  before  levy,  he  served  a  copy  or  his  undertaking  upon  the 
plaintiff,  though  not  upon  the  constable.  After  receiving  the  copy 
undertaking,  the  plaintiff  directed  the  constable  to  levy. 

Held,  that  the  levy  should  be  set  aside,  as  made  in  bad  faith.    Jones 
a.  McCarl,  Ante,  417. 

Appeal,  28. 

EXECUTORS  AND  ADMINISTRATORS. 
Cause  of  Action,  0 ;  Surrogate's  Court. 

HABEAS  CORPUS. 

1.  Upon  habeas  corpus  to  inquire  into  the  detention  of  a  person  commit- 
ted for  contempt,  only  two  questions  can  be  examined — 1st,  the  juris- 
diction of  the  tribunal  by  which  the  relator  was  committed ;  and  2d, 
the  form  of  the  commitment  The  People  on  reL  Mitchell  a.  The 
Sheriff  of  New  York,  Ante,  96. 

2.  Where  the  contempt  charged  is  the  refusal  of  a  witness  to  answer  a 
question,  the  commitment  cannot  be  impeached  on  habeas  corpus 
merely  for  a  supposed  error  in  requiring  the  witness  to  answer  an  im- 
proper question.    lb. 
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3.  Form  of  a  commitment.    lb. 

4.  The  decision  of  a  Court  of  Special  Sessions  upon  an  indictment  *°T 
misdemeanor,  though  assumed  to  be  erroneous,  cannot  be  reviewed 
upon  the  return  to  a  writ  of  habeas  corpus.  Supreme  Ctn  Fifth  D&1 
Gen.  Tn  1857,  The  People  a.  Shea,  3  Parker's  Grim.  B^  563. 

INDEMNITY. 

It  seems,  that  one  who  covenants  to  pay  the  plaintiff  all  sums  which 
should  be  recovered  against  G.  EL,  and  C.  H.  his  wife,  in  a  certain 
action  then  pending  in,  Ac,  is  not  liable  to  pay  a  judgment  entered 
for  a  a  sum  of  money  to  be  collected  out  of  the  separate  estate  of  the 
wife  only.    Cheesbrough  a.  Agate,  Ante,  32. 

Bond;  Causb  of  Action. 

INJUNCTION. 

1.  It  is  only  where  a  threatened  illegal  or  unconstitutional  act  of  a  muni- 
cipal corporation,  t.  ^unlawfully  filling  up  plaintiff's  lots;  or  levying 
an  illegal  tax  or  assessment,  will  be  productive  of  irreparable  injur}/,  or 
must  lead  to  a  multiplicity  of  suits,  that  an  injunction  will  lie  to  re- 
strain it  (Mayor  of  Brooklyn  a.  Meserole,  26  Wendn  132;  Boaion 
a.  City  of  Brooklyn,  15  Barb^  375  ;  Mace  a.  The  Trustees  of  New- 
burgh.)  Supreme  Ctn  Gen.  Tn  1357,  Blake  a.  The  City  of  Brooklyn, 
26  Barb.,  301. 

2.  An  individual  resident  and  tax-payer  of  a  municipal  corporation,  or 
creditor  holding  its  stock,  payment  of  which  is  not  yet  due,  cannot 
maintain  an  action  against  the  corporation  and  its  grantee  to  avoid  a 
sale  and  conveyance  of  real  estate,  illegally  or  improvidently  made  by 
it.     Roosevelt  a:  Draper,  Ante,  108. 

3.  The  only  action  sustainable  in  such  case  is  one  by  the  Attorney-Gen- 
eral,   lb. 

4.  One  person  cannot  -sustain  a  civil  action  for  an  injury  of  a  public  da- 
ture,  when  the  damage  he  sustains  is  no  greater  than  that  sustained  by 
every  other  member  of  the  community.    lb.  m 

5.  Even  if  the  Attorney-General  may  bring  an  action  in  the  name  of 
the  people,  to  restrain  a  municipal  corporation,  it  can  only  be  to  re- 
strain it  from  committing  a  fraudulent  or  illegal  disposition  of  the  cor- 
porate property.    The  People  and  Flagg  a.  Lowber,  Ante,  158. 

6.  Such  fraud  must  be  distinctly  charged  in  tho  complaint,  where  H  is 
the  foundation  of  the  action.    lb. 

7.  An  individual  owner  of  real  property,  upon  the  public  street  of  a  city, 
may  maintain  an  action  to  enjoin  the  construction  there  of  a  railway, 
which  would  be  a  nuisance.    Milhau  a.  Sharp,  Ante,  220. 
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8.  Where  a  nuisance  occasions,  or  is  likely  to  occasion,  a  special  injury  to 
an  individual,  which  cannot  be  compensated  in  damages,  it  may  be  en- 
joined, at  the  snit  of  such  individual.    lb. 

9.  If  an  officer,  to  whom  a  warrant  for  the  collection  of  a  tax  has  been 
issued,  proceeds  to  levy  it  upon  and  collect  it  out  of  property,  formerly 
belonging  to  the  tax-debtor,  but  which  had  been  Bold  on  execution 
against  him  to  a  bona  fide  purchaser  before  the  issue  of  the  warraut,  he 
may,  in  an  action  brought  by  the  purchaser,  to  restrain  the  sale,  be  en- 
joined from  interfering  with  the  property  so  far  as  to  separate  it  and 
sell  it  in  a  mode  disadvantageous  to  the  plaintiff  upon  the  plaintiff's 
securing  or  paying  into  court  the  amount  of  the  tax  to  abide  the  event 
of  the  action.    Fuller  a.  Allen,  Ante,  12. 

Corporation,  1 ;  Limitation  of  Actions,  8. 

INQUEST. 

In  an  action  for  goods  sold,  the  only  defence  was,  that  the  plaintiff  was 
not  the  vendor.  When  the  cause  was  called,  the  defendant's  counsel, 
being  actually  engaged  in  another  court,  applied  by  his  clerk  for  an 
adjournment,  which  was  denied,  and  an  inquest  taken.  After  entry  of 
•  judgment  the  plaintiff  .issued  execution  against  property,  and  this  being 
returned  unsatisfied,  issued  execution  against  the  person,  on  which  the 
defendant  was  arrested.  The  defendant  then  moved  to  set  aside  the 
inquest,  on  the  grounds :  1.  That  his  defence  was  meritorious ;  2.  That 
his  witnesses  were  absent  from  the  city  when  the  cause  was  called ; 
S.  That  his  counsel  was  actually  engaged  in  another  court  at  the  time, 
and  that  his  clerk,  by  whom  the  affidavit  to  obtain  the  adjournment 
was  prepared  and  the  application  made,  had  not  sufficient  skill  to  pre 
pare  the  affidavit  properly,  and  that  the  application  was  denied  because 
of  its  insufficiency. 

Held,  1.  That  the  inexperience  of  the  clerk  was  no  ground  for  set- 
tang  aside  the  inquest.  If  the  court  and  opposing  counsel  depart  from 
the  established  rule  governing  the  conduct  of  proceedings  in  open 
court,  so  far  as  to  give  indulgence  to  application  made  by  persons  not 
qualified  to  practice,  such  want  of  qualification  ought  not  to  be  urged 
as  any  ground  of  relief  on  facts  then  existing,  and  which  ought  then 
to  have  been  laid  before  the  court 

2.  Though  the  engagement  of  counsel  is  generally  regarded  as  a 
ground  of  indulgence,  yet  where,  as  in  this  case,  one  adjournment  had 
already  been  had  on  that  ground,  and  the  adjournment  asked  for  would 
have  put  the  cause  over  the  summer  vacation  for  three  months,  it 
ought  not  to  be  granted. 

3.  In  respect  to  the  absence  of  defendant's  witnesses,  it  was  not 
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shown  that  their  testimony  was  material,  or  that  the  defendant  had 
used  due  diligence  to  obtain  their  attendance.  Both  these  things  must 
be  shown  to  make  the  absence  of  witnesses  a  ground  of  adjourning  a 
cause. 

4.  That  the  long  delay  in  making  the  motion  to  vacate  the  in- 
quest, in  connection  with  the  facts  disclosed  in  reference  to  the  al- 
leged defence,  were  alone  sufficient  ground  for  denying  the  mo- 
tion. N.  F.  Superior  Ct^  Sp.  T^  1856vFake  o.  Edgerton,  6  Duer, 
653. 

JOINDER  OF  CAUSES  OF  ACTION. 

A  cause  of  action  for  false  representations  in  inducing  the  plaintiff  to 
enter  into  a  contract,  and  a  cause  of  action  for  a  breach  of  the  same 
contract  may  be  joined.     Robinson  a.  Flint,  Ante,  393,  note. 

JOINT-STOCK  ASSOCIATION. 

1.  The  articles  of  an  unincorporated  Joint-Stock  Association  provided  in 
substance,  that  either  of  the  associates  might  sell  any  of  his  shares  of 
stock ;  but  that,  before  selling  them  to  any  other  person,  he  should  offer 
them  to  the  Association ;  and  that  no  sale  should  give  the  purchaser 
any  control  in  the  business,  nor  any  interest  in  profits,  until  scrip  should 
be  issued  to  him  by  the  other  associates. 

Held,  1.  That  a  sale  of  shares  without  an  offer  to  the  Association  was 
valid,  but  did  not  constitute  the  purchaser. a  partner,  nor  did  it  work  a 
dissolution ;  but  the  purchaser,  being  registered  and  getting  his  certi- 
ficate, could  demand  and  receive  dividends  declared  to  his  vendor,  on  a 
power  of  attorney  from  him. 

2.  That  the  assignor  of  the  shares  was  not  a  necessary  party  to  an 
action  by  the  purchaser,  against  the  Association  for  a  dividend.  Harper 
a.  Raymond,  Ante,  142. 

2.  Where  a  contract  in  writing  is  made  contemplating  the  subsequent 
execution  of  an  instrument — e.  g-,  an  assignment  of  stock, — and  such 
instrument  is  afterwards  executed,  delivered,  and  accepted  in  pursuance 
of  the  contract,  the  contract  and  instrument  contracted  for  may  be  read 
together  to  determine  the  intent  of  the  parties ;  but  if  the  last  in  date 
is  unequivocal,  it  must  control  the  former.    lb. 

3.  A  contract  in  writing  was  made  for  the  •  sale  of  certain  stock,  and  all 
the  "  right,  title,  and  interest "  of  the  holder  therein ;  and  on  the  fol- 
lowing day  an  assignment  was  made  by  the  seller,  and  accepted  by  the 
buyer,  as  a  full  performance  of  the  contract  This  assignment  transfer- 
red the  stock,  "and  all  future  benefit  and  dividends  thereof." 

Held,  that  the  title  to  any  dividend  declared  on  the  stock  prior-  to 
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the  contract  of  sale,  bat  not  drawn  by  the  seller,  did  not  pass  by  the 
sale.  lb. 
4.  Dividends  declared  periodically,  under  articles  of  a  Joint-Stock  Asso- 
ciation, are  subject  to  be  reduced,  on  the  retiring  of  the  shareholder 
to  whom  they  are  declared,  by  deducting  kis  share  of  any  debts  of 
the  association  which  were  not  considered  in  declaring  such  divi- 
dend,   lb. 

JUDGMENT. 

1.  If,  on  appeal  to  the  general  term,  a  judgment,  rendered  on  a  verdict  of 
a  jury  or  on  a  trial  by  the  court  or  referees,  is  reversed  upon  the 
ground  of  error  at  the  trial,  the  general  term  cannot  render  a  judg- 
ment in  favor  of  the  appellant.  Meyer  a.  The-  City  of  Louisville, 
Ante,  6. 

2.  A  judgment  in  favor  of  the  appellant  in  such  case  may,  on  motion, 
made  at  general  term,  be  corrected  so  as  simply  to  reverse  the  judg- 
ment below,  and  order  a  new  trial.     lb. 

3.  It  seems,  however,  that  an  affirmative  judgment  for  the  appellant 
might  be  rendered  where  the  facts  have  been  duly  found,  and  the  only 
question. which  arises  is,  which  party  is  entitled  to  judgment.     lb. 

4.  A  mortgagee  is  not  concluded  as  to  the  amount  due  upon  a  prior  mort- 
gage, by  a  judgment  or  award  thereon  in  an  action  or  arbitration 
between  the  mortgagor  and  the  prior  mortgagee,  commenced  subse- 
quent to  the  execution  of  the  second  mortgage.  Ct.  of  Appeals,  1858, 
Campbell  a.  Hall,  16  iv~.  Y.  (2  &  P.  Smith's)  R.,  575. 

5.  One  action  for  damages  may  be  brought  against  several  defendants  for 
an  injury  single  in  its  nature,  caused  by  their  concurrent  acts,  e.  g^ 
against  two  railroad  companies  for  injury  by  a  collision  between  their 
respective  trains,  and  a  joint  judgment  is  not  improper  if  both  are 
shown  to  be  liable.  N.  Y.  Superior  Ct.,  Gen.  T.  1857,  Colegrove 
a.  The  Harlem  and  New  Haven  R.  R.  Companies,  6  Duer,  382. 

6.  If  in  such  case  either  defendant  seeks  a  separate  trial,  he  must  raise 
the  question  by  demurrer.     lb. 

7.  In  1847,  T  obtained  a  judgment  against  B  and  others  on  a  note  given 
by  them  to  D  for  about  $2800.  That  note  as  alleged,  was  obtained 
from  the  makers  by  D  by  fraudulent  representations,  which  rendered 
the  same  void ;  and  in  order  to  prevent  an  inquiry  into  the  considera- 
tion, D,  together  with  N,  who  had  some  interest  in  the  note,  induced 
T  to  allow  the  same  to  be  prosecuted  in  his  name,  without  his  having 
any  interest  in  such  note  or  judgment  The  defendants  in  that  suit 
did  not  become  aware  of  the  fraud,  and  the  want  of  interest  on  the 
part  of  T,  until  after  the  recovery  of  the  judgment     In  1838,  T  filed 
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a  creditor's  bill  upon  the  judgment  In  his  answer  to  that  bill,  B  set 
up  the  said  fraudulent  representations  of  D  as  a  defence ;  and  after  a 
bearing  of  the  parties,  the  court  allowed  the  defence,  and  made  a 
decree  dismissing  the  bill  with  costs.  8  then  brought  this  suit,  to 
have  the  judgment  cancelled  of  record,  and  for  a  perpetual  injunction, 
and  M  and  M,  his  assignees  under  an  assignment  for  the  benefit  of 
creditors,  joined  in  the  suit. 

Held,  On  demurrer  to  a  complaint  stating  these  facts,  1.  That  the 
question  of  fraud  having  been  decided  in  the  creditor's  suit,  was  res 
adjudicata  as  between  B  and  D,  that  suit  having  been  prosecuted  for 
the  benefit  of  D ;  and  that  T,  the  nominal  plaintiff,  was  also  bound 
by  the  decree  in  that  suit. 

2.  That  the  claim  on  the  judgment  having  been  by  the  decree  in 
the  creditor's  suit  adjudged  to  be  liable  to  the  defence  of  fraud  there 
set  up,  the  defendants  in  this  suit  were  bound  to  show  cause  why  the 
judgment  should  not  be  cancelled.  And  that  there  had  been  no 
laches  on  the  part  of  the  plaintiffs  in  applying  for  relief. 

3.  That  the  suit  was  properly  brought  by  the  plaintiffs ;  that  B 
himself  might  bring  it,  he  being  interested  in  having  the  judgment 
cancelled ;  and  that  his  assignees  might  bring  it,  as  representing  the 
assigned  property,  on  the  title  to  which  the  judgment  was  a  cloud, 
and  generally  as  representing  the  rights  of  other  creditors  of  B  in  the 
fund  assigned.  And  that  it  was  proper  for  B  and  his  assignees  to 
unite  as  plaintiffs.  Demurrer  overruled,  and  judgment  for  plaintiffs. 
Supreme  Ct^  Gen.  T*,  1857,  Monroe  a.  Delevan,  26  Barbn  16. 

8.  In  distribution  of  surplus  of  proceeds  of  sale  of  real  property  under 
surrogate's  order,  for  payment  of  debts,  one  of  the  creditors  claimed 
payment  of  a  judgment  recovered  in  the  late  Common  Pleas  of  Tomp- 
kins county,  15th  March,  1841,  and  in  May,  1842,  docketed  by  filing 
transcript  in  New  York.  The  judgment  was  erroneously  docketed  as 
having  been  recovered  March  15,  1842,  instead  of  1841.  The  surro- 
gate allowed  this  judgment,  giving  to  it  priority  over  a  judgment  re- 
covered and  docketed  in  New  York  in  1847. 

Held,  that  as  it  was  not  shown  that  the  latter  creditor  had  been  in 
any  way  prejudiced  by  the  error  in  the  docket,  it  should  be  disregarded. 
(19  Wend^  90 ;  3  Cow.t  89,  note.)  The  provisions  of  the  statute  respect- 
ing the  docketing  of  judgments  are  directory  and  omissions  or  varian- 
ces which  work  no  prejudice  are  immaterial.  CL  of  Appeals^  1858. 
Sears  a.  Burnham,  17  N.  T.  (3  E.  P.  Smith's)  1*,  445. 

9.  H  being  indebted  to  M,  assigned  to  him  a  mortgage  as  collateral 
security.  Upon  default  in  the  mortgage,  H  and  M  joined  in  a  fore- 
closure action  in  which  a  judgment  of  sale  was  had,  and  the  premises 
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were  bought  in  by  M  for  less  than  the  amount  of  the  debt  secured  by 
the  Moment 

Held,  that  M  took  the  premises  subject  to  an  equity  of  redemption 
in  H ;  and  that  the  judgment  did  not  bar  the  right  of  H  to  compel 
M  to  account  for  the  proceeds  of  the  property  after  reimbursing  him- 
self the  indebtedness  secured  by  the  assignment  (Slee  a.  Manhattan 
Co.,  1  Paige,  48.)  CU  of  Appeals,  1857,  Hoyt  a.  Martense,  16  N.  F. 
(2  E.  P.  Smith's)  B^  231. 

10.  A  statement,  made  for  the  purpose  of  entering  a  judgment  under 
sections  282  and  383  of  the  Code,  which  states,  as  the  facts  out  of 
which  the  debt  arose,  "  that  heretofore  at  the  city  of  New  York,  I 
(Hodgins)  made  my  certain  promissory  note  for  tEe  sum  of  two  thou- 
sand dollars,  payable  on  demand,  and  that  I  have  not  paid  said  note, 
and  that  I  am  justly  indebted  to  the  plaintiff  (Kendall)  thereupon,  in 
the  said  sum  of  two  thousand  dollars,"  is  wholly  insufficient  to  au- 
thorize a  judgment  to  be  entered  upon  it,  feendall  a.  Hodgins,  Ante, 
309. 

11.  A  judgment  entered  on  such  a  statement,  and  an  execution  issued 
on  such  a  judgment  may  be  set  aside,  on  the  motion  of  a  bona  fide 
purchaser  of  lands  on  which  the  judgment  is  an  apparent  lien,  as  to 
such  purchaser  and  the  lands  so  purchased,  and  such  lands  be  declared 
to  be  freed  and  discharged  of  and  from  the  apparent  lien  of  such  judg- 
ment, and  of  and  from  any  and  every  proceeding  whatsoever,  under  and 
by  virtue  of  or  founded  on  such  judgment.    lb. 

12.  A.  statement  for  judgment* by  confession — "that  the  plaintiff,  at 
various  times  in  the  years  1854  and  1855,  sold  and  delivered  to  me 
large  quantities  of  meat,  and  upon  such  sale  there  is  now  justly  due  to 
the  plaintiff  a  balance  in  the  said  sum  qf  $2000" — is  insufficient  The 
total  amount  of  the  debt  and  the  amount  of  the  payments  should  be 
stated.     Neusbaum  a  Keim,  Ante,  23. 

18.  A  judgment  formed  upon  an  insufficient  statement,  though  it  may 
be  good  as  against  the  debtor,  is  not  so  as  against  his  grantees ;  and 
an  action  against  them  to  reach  property  of  the  debtor  fraudulently 
conveyed  to  them  cannot  be  maintained  upon  it    lb. 

Appeal,  1,  2,  3,  7,  8,  0,  10,  11,  12,  13;  Attorney,  3,  4;  Cause  of 
Action,  5;  Parties,  Service  and  Proof  of,  3;  Supplementary 
Proceedings,  11 ;  Variance,  3. 

JUDICIAL  SALE. 

1.  The  provision  of  the  statute  (2  Rev.  Stats.,  368,  §  38),  requiring  that 
in  sales  of  real  estate  on  execution,  several  known  lots,  tracts,  or  parcels 
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shall  be  sold  separately,  is  directory  merely,  and  a  sale  in  disregard  of  it 
is  not  void,  but  only  voidable.     Cunningham  a.  Cassidy,  Ante,  183. 

2.  A  party  aggrieved  by  such  disregard  must  apply  for  relief  within  a 
reasonable  time*  He  may  waive  the  irregularity  by  express  ratifica- 
tion, or  by  neglect  to  move  within  a  reasonable  time.    lb. 

3.  A  creditor  by  mortgage  redeemed  the  land  sold  upon  execution,  and 
after  paying  the  amount  to  the  sheriff,  he  gave  him  notice  to  pay  over 
only  a  part  of  it,  reserving  a  surplus  until  it  should  be  determined  to 
whom  it  belonged.  The  sheriff's  deed,  after  reciting  the  redemption, 
recited  the  giving  of  this  notice. 

Held,  that  the  notice  did  not  qualify  the  redemption  effected  prior 
to  its  being  given,  nor  prevent  the  sheriff  from  applying  the  proceeds 
according  to  law.  It  was  impertinent  matter  in  the  deed,  but  did  not 
impair  its  effect.  Ct  of  Appeals,  1858,  Spraker  a.  Cook,  16  H.  Y.  (2 
E.  P.  Smith's)  R.,  567. 

4.  Under  the  statute  regulating  sales  under  authority  of  surrogates  (2 
Rev.  Stats.,  105,  §  20),  providing  that  after  a  sale,  if  the  surrogate  is 
of  opinion  "  that  the  proceedings  were  unfair,  or  that  the  sum  bid  is  dis- 
proportionate to  the  value,  and  that  a  sum  exceeding  such  bid  at  least 
J.en  per  cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be  obtained," 
he  may  order  a  re-sale ; — he  is  not  authorized  to  order  a  re-sale  merely 
because  such  new  bid  can  be  obtained.  Whether  a  larger  bid  can  be 
obtained  or  not,  if  the  sum  bid  was,  at  the  time,  an  adequate  price,  the 
sale  should  not  be  disturbed  unless  the  proceedings  were  unfair.  (De- 
laplaiue  a.  Lawrence,  3  Comst.,  301.)  Ct.of  Appeals,  1857,  Eain  a. 
Masterton,  16  N.  T.  (2  E.  P.  Smith's)  R,  174. 

Surrogate's  Court,  1,  4. 

JUSTICE'S  COURT. 

1.  Under  the  act  of  1857,  respecting  practice  in  the  District  Courts  in 
the  City  of  New  York  (1  Laws  of  1857,  707),  a  non-resident  plaintiff 
must  give  security  for  costs  when  he  proceeds  by  long  summons,  a* 
well  as  when  he  proceeds  by  short  summons.  (Brady,  J.,  dissented.) 
Haulenbeck  a.  Gillies,  Ante,  421. 

2.  The  plaintiff's  appeal  from  a  judgment  dismissing  his  complaint  in 
such  an  action(  will  be  dismissed  if  it  does  not  appear  by  the  return 
that  any  costs  were  awarded  against  him.     26. 

3.  Where  an  action  is  brought  before  a  justice  of  the  peace,  by  the 
assignee  of  the  lessor  in  a  lease  in  fee,  against  the  assignee  of  the 
lessee  to  recover  rent,  and  the  defendant  in  his  answer  denies  all  the 
allegations  in  the  complaint,  the  title  to  land  necessarily  comes  in 
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question,  and  the  justice  has  no  jurisdiction  to  render  a  judgment. 
Supreme  Otn  Gen.  Tn  1857,  Main  a.  Cooper,  26  Barbn  468. 
4.  Of  the  power  of  a  justice  of  the  peace  to  punish  for  contempt,  on  a 
summons  to  show  cause,  for  failure  of  a  person  duly  summoned  and 
returned  as  a  juror  for  the  trial  of  an  action  before  such  justice.  Rob- 
bins  a.  Gorham,  26  Barb.,  586. 

LIMITATIONS  OF  ACTIONS. 

1.  Under  the  provisions  of  the  statute  relative  to  limitations  of  actions, 
the  aggregate  of  all  a  debtors  absences  from  the  State,  is  to  be  taken 
into  view  in  determining  the  time  limited  for  commencing  the  ac- 
tion. If,  in  an  action  or  contract,  the  defendant  has  not  been  within 
the  State  an  amount  of  time  equal  to  six  years,  since  the  cause  of 
action  accrued  and  before  the  commencement  of  the  action,  the  statute 
is  not  a  bar.  (Following  Burroughs  a.  Bloomer,  5  Den.,  535 ;  Didier 
a.  Davison,  2  Barb.  Ch.,  488 ;  Ford  a.  Babcock,  2  Sand/.,  530 ;  and 
disapproving  Dorr  a.  Swartwout,  5  Leg.  Obs^  172 ;  Cole  a.  Jessup,  2 
Barb ,  315.)  Supreme  C*.,  Gen.  Tn  .1857,  Berrien  a.  Wright,  26  Barb., 
208.  To  same  effect  is  Cole  a.  Jessup,  in  Ct.  of  Appeals,  10  How  Pr. 
R^  515.  % 

2.  The  statute  of  limitations  is  a  good  defence  in  behalf  of  a  foreign  cor- 
poration in  an  action  upon  contract.  (Faulkner  a.  The  Delaware  and 
Raritan  Canal  Co.,  1  Den^  441.)  The  provision  of  section  100. of  the 
Code,  that "  if,  when  the  cause  of  action  shall  have  accrued  against  any 
person,  he  shall  be  out  of  the  State,"  such  action  may  be  commenced 
within  the  times  limited  after  his  return,  <fec,  only  applies  to  natural 
persons.  None  others  can  be  out  of  the  State  at  one  time  and  in  it  at 
another ;  or  depart  from  and  reside  out  of  a  State  and  return  to  it. 
The  residence  of  a  corporation  is  necessarily  fixed  in  the  State  of  its 
creation.  (13  Pet.,  519,  Bank  of  Augusta  a.  Earle,  14  Ibn  120; 
Runyan  a.  Lessees  of  Costar,  2  How.,  409.)  Supreme  Ct^  Gen.  T^ 
1857,  Olcott  a.  Tioga  Rail  Road  Co.,  26  Barb.,  147. 

3.  To  avail  himself  of  the  fact  that  he  was  for  a  period  restrained  from 
bringing  suit  by  an  injunction,  in  order  to  defeat  the  statute  of  limita- 
tions, it  is  not  necessary  plaintiff  should  plead  that  it  was  served  on 
him.  If  the  injunction  was  issued,  and  was  brought  to  the  notice  of 
plaintiff,  it  was  in  force  as  to  him.  An  averment  that  plaintiff  was  re- 
strained by  the  injunction  so  held  when  section  153  of  the  Code  al- 
lowed a  reply  to  matter  constituting  a  defence.  (Since  amended,  1852.) 
Supreme  Ct^  Gen.  T.,  1857,  Berrien  a.  Wright,  26  Barbn  208. 
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LOST  BILL  OR  NOTE. 

A  note  which  is  clearly  proved  to  have  been  destroyed,  is  not  a  u  lost" 
note  within  the  statute,  providing  for  giving  indemnity  or  bringing  an 
action  thereon.  (2  Rev.  Stat.,  406,  §§  75,  76.)  And  action  can  be 
maintained  on  it  without  indemnity.  CU  of  Appeals,  1858,  Dee  Arts 
a.  Leggett,  16  JV.  Y.  (2  E.  P.  Smith's)  J2.,  582,  688. 

MANDAMUS. 

1.  When  a  board  of  supervisors,  under  1  Rev.  Stats*,  366,  §  2,  subdivision 
2 — which  empowers  each  board  of  supervisors  to  "  examine,  settle,  and 
allow  accounts  chargeable  against  the  county,  audit  the  bill  of  a  mar- 
shal rendered  (under  Laws  of\  855, 90,  ch.  64,  amended,  Ib^  259, ch.  181) 
for  so  many  days'  services  in  the  State  census,  they  act  judicially  in 
examining  and  deciding  how  many  days  the  marshal  was  actually  and 
necessarily  employed ;  and  if  they  err,  it  is  no  ground  for  mandamus. 
After  they  have  determined  the  number  of  days,  the  rest  of  their  duty 
is  ministerial,  and  if  they  omit  to  discharge  it,  mandamus  will  lie. 

t  Supreme  Ct^  Gen.  T^  1857,  The  People  a.  The  Supervisors  of  Living- 
ston County,  26  Barbn  118. 

2.  A  mandamus  should  not  be  issued  to  direct  a  Board  of  Commis- 
sioners of  Excise  under  the  act  of  1857,  to  grant  a  license.  The 
People  on  rel.  Van  Demark  a.  The  Commissioners  of  Excise  of  Sara- 
toga, Ante,  84. 

8.  A  mandamus  should  not  be  issued  to  direct  them  to  entertain  the  ap- 
plication of  the  petitioner,  after  the  board  have  met,  and  completed  the 
term  of  ten  days  limited  in  the  act.    lb. 

MARRIED  WOMAN. 

1.  A  married  woman  may,  nnder  the  acts  of  1848  and  1849  (Laws  cf 
1848,  307;  Laws  of  1849,  528)  take  a  lease  of  real  property;  and 
where  she  has  taken  possession  under  such  lease,  and  has  been  deprived 
of  it  by  a  third  party,  she  may  maintain  an  action  against  him  to  re- 
cover possession,  without  joining  her  husband.  Court  of  Appeals,  1857, 
Darby  a.  Callaghan,  16  JV.  Y.  (2  E.  P.  Smith's)  Rn  71. 

2.  It  seems,  that  though  any  covenant  on  her  part  would  be  void,  yet,  if 
the  lease  contained  such,  the  defendant  being  a  wrong-doer,  could  take 
no  advantage  of  it.    lb. 
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MECHANICS1  LIEN, 
Cause  or  Action,  7. 

MOTIONS  AND  ORDERS. 

1*  An  order  to  show  cause,  returnable  at  special  term,  must  be  granted 
at  special  term ;  and  an  order  to  show  cause,  returnable  before  a  judge 
out  of  court,  must  be  made  by  the  judge  before  whom  it  is  returnable. 
Hasbrouck  a.  Errick,  Ante,  70. 

2.  In  an  action  which  was  in  readiness  for  trial  at  the  next  circuit,  in  the 
county  of  Orange,  to  commence  on  the  14th  of  June,  the  defendant 
was  arrested  upon  an  order  made  the  29th  of  May,  and  on  the  5th  of 
June  was  discharged  upon  bail.  Upon  Saturday,  the  12th  of  Jane, 
the  defendant  obtained,  from  a  justice  of  the  first  district,  an  order  re- 
quiring the  plaintiff  to  show  cause  at  a  special  term,  in  Kings  county, 
on  the  first  Monday  in  July,  why  the  order  of  arrest  should  not  be 
vacated,  and  meanwhile  staying  his  proceedings.  At  the  circuit  the 
cause  was  called,  and  the  defendant  objecting  that  the  plaintiff's  pro- 
ceedings were  irregular,  the  court  vacated  the  stay  by  an  order  entered 
in  the  minutes  in  the  presence  of  the  attorneys,  and  the  cause  was,  with 
consent  of  the  attorney  who  was  acting  for  the  defendant,  set  down  for 
trial,  and  actually  tried,  and  the  plaintiff  had  a  verdict. 

Held,  that  it  appearing  that  defendant's  object  in  a  stay  of  proceed- 
ings was  delay,  the  verdict  should  not  be  set  aside.  1.  No  judge  hold- 
ing circuit  is  bound  to  regard  such  an  order  made  by  another  judge  in 
another  part  of  the  State,  interfering  with  the  business  of  the  circuit, 
especially  when  served  after  the  commencement  of  the  circuit 

2.  That  such  an  order  is  vacated  at  once,  and  in  presence  of  the 
parties,  is  sufficient  notice  to  them. 

8.  That  the  stay  was  irregular,  in  that  it  was  not  made  by  the  judge 
before  whom  it  was  returnable. 

4.  That  by  proceeding  to  trial,  the  defendant  had  waived  the  objec- 
tion,   lb. 

3.  An  order  returnable  on  Sunday  is  a  nullity.  Arctic  Fire  Insurance 
Company  a.  Hicks,  Ante,  204. 

4.  On  motion  to  vacate  an  order  of  arrest,  on  the  ground  of  the  insuffi- 
ciency of  the  plaintiff's  affidavit,  it  is  no  ground  of  objection  to  his 
affidavit  that  the  facts  are  sworn  to  on  information  and  belief  if  the 
means  of  information  are  stated,  and  they  are  sufficient  to  make 
out  a  prima  facte  case  until  denied  by  the  defendant  Peel  a.  Elliott, 
Ante,  433. ' 

5.  On  motion  to  vacate  an  order  of  arrest  founded  on  the  nature  of  the 
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cause  of  action,  if  there  is  any  ambiguity  as  to  its  nature,  the  determi- 
nation must  be  governed  by  ascertaining,  not  what  cause  of  action  the 
plaintiff  has  intended  to  set  forth,  bat  rather  what  cause  of  action  he 
must  rely  upon  for  a  recovery.  lb. 
6.  Under  the  provisions  of  Rule  32  of  the  Supreme  Court,  in  respect  to 
proceeding  upon  the  reports  of  a  referee,  other  than  for  trials  of  issues. 
Held,  1.  That  all  reports  must  be  filed,  and  a  note  of  the  day  of 
filing  made  by  the  clerk. 

2.  That  in  all  cases  where  any  of  the  defendants  appear  to  be  enti- 
tled to  notice,  such  report  cannot  be  confirmed  until  eight  days  after 
service  of  notice  of  filing  the  same. 

3.  That  all  the  parties  who  have  appeared  in  the  cause  or  proceed- 
ing may  consent  in  writing  to  waive  the  delay  of  eight  days,  and  hare 
the  same  confirmed  at  once. 

4.  That  in  cases  where  no  one  appears  for  the  defendant,  the  report 
may  be  presented  to  the  court  for  the  final  order  of  confirmation  and 
judgment,  without  waiting  eight  days.  Supreme  Ctn  First  Ditt^  Sp. 
T.  (with  concurrence  of  several  of  the  justices),  1858,  Somen  a. 
Milliken,  MS. 

V.  An  order  requiring  a  bond  is  satisfied  by  an  undertaking,  if  it  is  such 
as  would  be  effective  for  the  same  purpose.  The  People  and  Flagg  a. 
Lowber,  Ante,  158. 

8.  A  judgment  was  set  aside,  and  proceedings  in  the  action  stayed,  on 
condition  that  within  thirty  days  the  moving  party  file  and  serve  a 
complaint  in  a  cross-action,  making  such  parties  as  he  should  be  ad- 
vised. On  the  twenty-ninth  day,  the  complaint  was  filed  and  served 
on  one  of  the  parties  made  defendants,  but  attempts  made  to  effect 
service  on  the  other,  both  on  the  twenty-ninth  and  the  thirtieth  day, 
were  unsuccessful. 

Held,  1.  That  the  conditions  of  the  order,  setting  aside  the  judgment, 
were  complied  with. 

2.  That  no  new  order,  staying  execution  on  the  judgment,  was 
necessary,  but  that,  the  conditions  of  the  first  order  being  complied 
with,  the  stay  contained  therein  became  operative.    lb. 

9.  It  is  not  a  ground  for  vacating  an  order  of  arrest,  that  the  case  made 
by  the  complaint  varies  from  that  made  by  the  affidavits,  if  the  affida- 
vits are  themselves  sufficient,  and  disclose  a  ground  of  arrest  which  is 
consistent  with  the  allegations  of  the  complaint.  Stelle  a.  Palmer, 
Ante,  181, 

10.  A  judge  before  whom  a  motion  is  heard  at  special  term,  cannot  direct 
the  responding  party  to  appear  before  him  and  be  examined  orally 
touching  the  matters  of  fact  involved  in  the  controversy ;  and  upon  hit 
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refusing  to  submit  to  such  examination,  determine  the  motion  against 
him  therefor.    Meyer  a.  Lent,  Ante,  225. 

11.  It  seems,  that  if  the  affidavits  upon  a  motion  are  not  sufficiently 
definite  and  certain,  the  court  should  order  a  reference  to  try  the 
question  raised.    lb. 

12.  In  an  action  which  has  been  discontinued  and  the  costs  paid  to  the 
defendant,  the  court  will  not  entertain  his  motion  to  dissolve  an  injunc- 
tion which  had  been  obtained  before  the  discontinuance.  Hope  a. 
Acker,  Ante,  308. 

IS.  If  such  facts  give  the  defendant  a  right  to  damages  upon  the  under- 
taking, he  must  establish  it  by  action  thereon.    lb. 

14.  When  the  defendant  moves  alone  on  his  answer  to  dissolve  an  injunc- 
tion, the  plaintiff  can  read  no  affidavits  in  opposition  to  the  motion  ; 
but  if  the  defendant  uses  affidavits,  to  move  for  a  dissolution  of  the 
injunction,  with  or  without  his  answer,  the  plaintiff  may  read  addi- 
tional or  counter  affidavits.  Blatchford  a.  The  New  York  and  New 
Haven  R.  R.  Co.,  Ante,  322. 

Affirmative  Relief,  1 ;  Appeal,  4,  5,  6 ;  Attorney,  4 ;  Bond,  1 ; 
Complaint,  3,  18 ;  Deposition  on  Commission  and  Examination  of 
Parties,  6 ;  Inquest,  Judgment,  2 ;  Judicial  Sale,  2 ;  Pleading,  20. 

• 

NEW  YORK  CITY. 
1    The  Common  Council  of  the  city  of  New  York  may  order  land  to  be 
purchased  for  a  market,  notwithstanding  the  limitation  in  the  charter, 
as  to  the  yearly  value  of  land  which  they  may  hold.    The  People  and 
Flagg  a.  Lowber,  Ante,  158. 

2.  The  charter  of  the  city  of  New  York,  as  amended  April  12,  1853,  re- 
quires that  all  work  involving  the  expenditure  of  more  than  $250  shall 
be  done  by  contract  on  sealed  bids,  and  that  all  such  contracts  when 
given  shall  be  given  to  the  lowest  bidder.  A  contract  entered  into  by 
the  officers  of  the  corporation  in  violation  of  this  provision  is  illegal 
and  void,  and  imposes  no  obligation  on  the  city.  Brady  a.  The  Mayor, 
&c,  of  New  York,  Ante,  236. 

3.  Although  bids  are  advertised  for  and  received,  yet,  if  they  are  tested 
by  a  comparison  which  brings  into  view  only  a  part  of  the  work  con- 
tracted for,  and  by  such  means  the  contract  is  awarded  to  one  who  was 
not  in  fact  the  lowest  bidder,  the  contract  is  invalid.     lb. 

4.  The  officers  of  the  corporation  called  for  bids  for  flagging  a  sidewalk, 
and  laying  a  curb  and  gutter,  and  the  making  of  excavation  of  earth 
and  rock  ,if  any,  and  stated  that  the  lowness  of  the-  bid  would  be  tested 
only  by  the  price  at  which  the  bidders  offered  to  lay  the  flagging,  curb, 
and  gutter. 
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Held,  that  a  contract  awarded  upon  each  a  test,  when  it  was  impos- 
sible to  determine  by  such  test  who  was  the  lowest  bidder,  was  void  in 
respect  to  the  excavation.    76. 

5.  Where  the  contract  under  which  the  work  is  done  is  void,  because 
entered  into  in  violation  of  the  charter,  the  contractor  cannot  recover 
for  the  work  in  any  form — neither  tinder  the  contract,  nor  as  upon  a 
quantum  meruit.    lb. 

6.  A  subsequent  ratification  of  the  contract  by  the  Common  Council, 
whether  before  or  after  the  work  is  done,  does  not  make  it  binding 
on  the  corporation.    lb. 

V.  Where  the  officers  of  a  corporation  do  an  act  in  excess  of  the  corpo- 
rate power,  the  corporation  is  not  bound ;  and  when  the  statute  under 
which  the  corporation  acts  restricts  its  action  to  a  particular  mode, 
none  of  the  agents  through  whom  the  corporation  acts  can  bind  it  in 
any  other  than  the  mode  prescribed.    lb. 

8.  The  officers  of  the  corporation  cannot,  therefore,  in  such  a  case,  bind 
the  corporation  by  accepting  the  work,  or  confirming  an  assessment  to 
pay  the  expenses  thereof.     lb. 

9.  Those  who  deal  with  a  corporation,  the  mode  of  whose  action  is  thus 
limited,  must  take  notice  of  the  restriction  in  its  charter,  and  see  to  it 
that  the  contracts  on  which  they  rely  are  entered  into  in  the  manner 
authorized  by  the  charter.    lb. 

10.  Under  the  statute  of  1837,  establishing  the  Thirteenth  Avenue  in 
the  city  of  New  York,  and  vesting  the  mayor,  <fec^  of  the  city  with  all 
the  right  and  title  of  the  people  of  the  State  to  certain  lands  under 
water,  extending  from  the  westerly  side  of  land  under  water  formerly 
granted  to  the  mayor,  <fec,  the  4th  section  of  which  statute  provided 
that  the  proprietors  of  all  grants  of  land  under  water  theretofore  made 
by  the  mayor,  <kc,  should  have  a  pre-emptive  right  in  all  grants  to  be 
made  by  the  mayor,  Ac,  of  lands  under  water  granted  by  the  act,  ad- 
jacent to  and  in  front  of  the  lands  so  theretofore  granted, — the  pre- 
emptive right  is  not  a  personal  independent  right  of  the  grantee  of 
previously  granted  adjacent  premises,  capable  of  separate  independent 
conveyance,  nor  strictly  an  incident  .of  the  premises,  but  an  incident  of 
the  plaintiff's  estate  in  the  previously  granted  premises,  and  such  as  to 
pass  from  him  by  a  foreclosure  of  his  mortgage  upon  those  premise* 
and  a  sale  thereunder.  Warwick  a.  The  Mayor,  <fec,  of  New  York, 
Ante,  265. 

NEW  YORK  SUPERIOR  COURT. 
Security  for  Costs,  8. 
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NOTARIAL  CERTIFICATE. 

Of  the  form  of  the  notary's  certificate  when  payment  is  demanded  of  the 
maker's  assignees,  he  being  insolvent    Young  a.  Catlett,  62>uer,  437. 

NOTICE  OF  PENDENCY  OF  ACTION. 

Of  the  proper  time  of  filing  a  notice  of  pendency  of  action  for  partition, 
and  of  the  effect  of  irregularities  in  the  filing.  Waring  a.  Waring,  Ante, 
472 ;  Benson  a.  Sayre,    Ib^  note. 

Parties,  14. 

OFFICER. 

In  what  cases  securities  taken  by  public  officers  are  to  be  deemed  void, 
as  taken  colore  officii,  and  in  what  cases  they  are  valid,  although  not 
authorized  by  statute.  Decker  a.  Judson,  16  N.  T.  (2  E.  P.  Smith's) 
22.,  439. 

PARTIES. 

1.  Where  property  is  vested  in  an  officer  for  the  time  being  of  a  foreign 
government,  and  he  is  authorized  to  maintain  an  action  therefor  in  his 
own  name  by  the  country  he  represents,  he  may  maintain  such  action 
in  this  State.     Peel  a.  Elliott,  Ante,  433. 

2.  A  person  who  as  agent  executes  a  contract  which  does  not  disclose 
the  name  of  his  principal — e.  gn  a  lease  signed  u  A,  as  agent  for  the 
owner" — is  a  trustee  of  an  express  trust,  within  the  meaning  of  section 
113  of  the  Code,  and  may  maintain  an  action  on  the  contract  in  his 
own  name.     Morgan  a.  Ried,  Ante,  215. 

3.  It  seems,  that  in  case  of  such  a  contract,  either  the  principal  or  the 
agent  may  maintain  an  action.     76. 

4.  Where  a  cause  of  action  becomes,  by  assignment  or  otherwise  pend- 
ing an  action,  the  property  of  a  person  not  a  party  to  the  action,  the 
test  of  such  person's  liability  for  costs  under  section  321  of  the  Code 
is,  Would  he  have  been  liable  if  he  had  brought  the  action  f  Conger 
a.  The  Hudson  River  Railroad  Company,  Ante,  255. 

5.  Pending  the  action,  a  person  became  assignee  of  the  interest  of  one 
of  the  plaintiffs  in  the  cause  of  action,  by  an  assignment,  the  object  of 
which  was  to  indemnify  him,  the  assignee,  from  all  loss  by  reason  of 
having  indorsed  and  guaranteed  the  notes  and  other  obligations  of  such 
plaintiff. 

Held,- that  he  was  the  trustee  of  an  express  trust,  within  the  mean- 
ing of  section  317 ;  and  there  having  been  no  mismanagement  or  bad 
faith  on  his  part,  he  was  not  liable  for  the  costs.    lb. 
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6.  Whether  the  treasurer  of  a  purely  voluntary  association,  not  formed 
pursuant  to  any  provision  of  law — e.  g^  an  Odd-fellows  Lodge — can 
maintain  an  action  on  its  behalf  under  the  acts  of  1849  and  1851. 
(Laws  of  1849,  ch.  258  ;  Laws  of  1851,  ch.  455.) — Query*  Austen 
a.  Searing,  16  N.  T.  (2  E.  P.  Smith's)  Rn  112,  125. 

7.  The  personal  representative  of  a  deceased  partner  cannot  be  joined  as 
defendant  with  a  surviving  partner  in  an  action  for  a  partnership  debt 
where  the  complaint  does  not  show  the  plaintiff's  inability  to  collect 
from  the  survivor.  Such  a  complaint  is  bad  as  against  the  repre- 
sentative on  his  separate  demurrer,  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  him.  Ct. 
of  Appeals,  1858,  Voorhis  a.  Childs,  11  iV.  T.  (3  E.  P.  Smith's) 
J2-,  854. 

8.  It  seems,  that  it  would  be  bad  on  demurrer  by  all  the  defendants,  on 
the  ground  that  several  causes  of  action  were  improperly  united.    lb. 

9.  It  seems,  that  section  118  of  the  Code  providing  that  any  person  may 
be  made  a  defendant  who  has  or  claims  any  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a  complete 
determination,  is  not  to  be  construed  to  extend  to  actions  which  are 
purely  legal  in  their  nature.    lb. 

10.  Whether  the  insolvency  of  the  surviving  partner  or  of  the  partnership 
estate  would  justify  a  joint  action, — Quere  t    lb. 

11.  A  stockholder  whose  scrip  has  been  stolen  may  maintain  against  the 
corporation  and  a  person -who  holds  the  stolen  scrip,  an  action  to  estab- 
lish his  right  to  it     Wells  a.  Smith,  Ante,  261. 

12.  The  provision  of  section  274 — that  the  judgment  may  determine  the 
rights  of  the  parties  on  each  side  between  themselves — is  to  be  taken 
in  connection  with  that  of  section  118,  that  any  person  may  be  made  a 
defendant  who  has  or  claims  an  interest  in  the  controversy,  advene  to 
the  plaintiff  or  who  is  a  necessary  party  to  a  complete  determination 
of  the  questions  involved  therein ;  and  it  is  only  in  those  cases  and  in 
the  manner  in  which  the  conflicting  claims  of  co-defendants  could  be 
settled  in  the  action,  according  to  the  practice  of  the  Court  of  Chan- 
cery, that  they  can  be  settled  under  the  Code.    lb. 

13.  In  what  cases  this  can  be  done,  considered.    lb. 

14.  In  a  contract  for  the  sale  of  real  property,  the  vendor  agreed  to  remove 
a  mortgage  which  embraced  a  part  of  the  lands  together  with  others  not 
in  the  contract  of  sale.  The  vendee,  in  bringing  an  action  against  him 
for  specific  performance,  made  the  mortgagee  a  party  defendant,  and 
demanded  that  he  be  enjoined  from  selling  under  the  mortgage  the 
premises  in  the  agreement,  unless  it  should  be  found  that  the  premises 
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embraced  in  the  mortgage  and  not  embraced  in  the  contract  were  insuf- 
ficient to  pay  the  mortgage. 

Held,  that  the  mortgagee  was  improperly  joined,  and  his  demurrer 
must  be  sustained.  A  notice  of  the  pendency  of  the  action  against 
the  vendor  was  sufficient  to  put  all  parties  on  their  notice.  CU  of 
Appeals,  1858,  Chapman  a.  West,  17  N.  T.  (3  E.  P.  Smith's)  R, 
125. 

15.  The  master  of  a  vessel  having  an  unsettled  account  with  her  owner 
for  his  wages  (a  part  of  which  had  been  paid  by  his  receipts  from  the 
earnings  of  the  vessel),  and  disbursements  on  her  account,  assigned  his 
claim  to  a  third  person.  The  assignee  brought  an  action,  and  it  ap- 
peared on  the  trial  that  there  was  a  balance  due  from  the  defendant 

Held,  that  under  the  Code  the  defendant  could  not  require  the  mas- 
ter to  be  made  party  to  the  action  for  the  purpose  of  enforcing  an 
accounting.  He  was  a  competent  witness  for  either  party,  and  upon 
his  examination  the  defendant  could  have  every  benefit  from  his  testi- 
mony and  from  the  production  of  books  and  papers  which  he  could 
obtain  from  his  accounting  as  a  party.  Ct.  of  Appeals,  1857,  Allen 
a.  Smith,  16  JV.  F.  (2  E.  P.  Smith's)  Rn  415. 

1 6.  Where  several  have  several  interests  in  a  fund,  although  the  propor- 
tion of  their  respective  shares  are  fixed,  all  must  be  made  parties  to 
an  action  by  any  one  for  his  share,  if  an  accounting  is  necessary  to 
be  had  to  establish  the  amount  of  the  fund.  (Hallet  a.  Hallet,  2 
Paige,  19.)  N.  T.  Superior  Ct^  Gen.  T^  1857,  Dean  a.  Chamberlin, 
6  Duer,  691. 

1 7«  In  a  suit  in  chancery  for  partition,  one  of  the  defendants  died  after 
the  bill  had  been  taken  confessed  as  against  him.  The  suit  was  prose- 
cuted to  judgment  without  bringing  in  his  heirs  (who  were  not  parties 
to  the  suit) ;  and  after  sale  under  the  judgment  and  delivery  of  the 
master's  deed,  an  order  was  made  reviving  the  suit  against  his  heirs 
who  thereafter  made  applications  to  the  court  in  relation  to  the  disposi- 
tion of  the  proceeds. 

Held  1.  That  the  heirs  were  not  bound  by  the  decree.  By  the 
death  of  their  ancestor  the  action  became  defective,  and  the  title  which 
he  had  at  the  time  of  his  death  could  not  be  affected  without  bringing 
in  those  who  succeeded  to  his  interests.  (Russell  a.  Sharp,  1  Ves.  and  B., 
500;  Randall  a.  Mumford,  18  Ves.,  424;  Story's  Eg.  Pl^  §§  32fr, 
881,  854,  369 ;  Hind's  Ch.  Pr.,  46,  1  R.  Ln  514,  488 ;  Washington 
Ins.  Co.  a.  Slee,  2  Paige,  365 ;  Kelly  a.  Hooper,  3  Terg^  395 ;  Garr  a. 
Gomez,  9  Wend^  649 ;  2  Petn  482,  487 ;  Vroom  a.  Dttmas,  5  Paige, 
528 ;  Williams  a.  Kinder,  4  Ves.  Sr.,  487.) 
Vol,  VII— 84 
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2.  It  not  appearing  that  the  order  of  revivor,  had  been  served  upon 
the  heirs,  it  could  not  bind  them,  if  it  could  in  any  case. 

3.  The  fact  that  they  had  after  the  delivery  of  the  deed  made  ap- 
plication respecting  the  proceeds,  could  not  operate  to  pass  their  title 
under  the  master's  deed  previously  delivered.  Nor  could  they  be 
deemed  as  estopped  from  claiming  title  without  at  least  showing  that 
they  had  actually  received  the  proceeds. 

4.  That  therefore  the  proceedings  in  the  partition  suit  were  no  de- 
fence to  an  action  by  the  heirs,  against  the  grantee  of  the  purchaser 
at  the  sale,  to  recover  possession  of  the  lands.  Ct.  of  Appeal*,  1857, 
Requa  a.  Holmes,  16  N.  T.  (2  E.  P.  Smith's)  R^  193. 

Cause  of  Action,  9 ;  Complaint,  15,  16 ;  Injunction,  2,  3 ;  Judg- 
ment, 5,  7 ;  Married  Woman,  1 ;  Pleading,  4 ;  Surrogate's 
Court,  8. 

PARTITION. 

1.  A  plaintiff  who  claims  under  a  partition  made  under  the  colonial  act 
of  1762, — which  provides  for  the  appointment  of  commissioners  in 
partition  by  the  proprietors  of  undivided  parcels  of  land, — must  prove 
the  regular  appointment  of  the  three  commissioners  in  pursuance  of 
its  provisions.  The  appointment  must  be  made  by  one  or  more  of  the 
"  proprietors9'  in  writing,  and  subscribed  and  published  in  the  manner 
required.  This  is  requisite  in  order  to  confer  any  power  upon  them 
whatever.  These  are  jurisdictional  facta.  A  recital  of  such  jurisdic- 
tional facts  is  not  evidence,  unless  expressly  made  so  by  statute ;  but 
the  fact  must  be  proved.  (1  Den.,  147  ;  3  lb.,  238 ;  11  Johns,  224; 
12  Wend.,  102  ;  7  Cov>n  88 ;  3  Kern^  509  ;  2  /&.,  641.)  The  act  of 
1762,  makes  the  proceedings  of  the  commissioners  when  entered  in 
the  books  required,  evidence  of  the  facts  recited ;  but  it  does  not  make 
the  recital  of  their  appointment  evidence.  Supreme  Ct^  Gen.  T,  1858, 
Munro  a.  Merchant,  26  Barb.,  383. 

2.  If  in  a  partition  action  the  plaintiffs  omit  to  file  any  of  the  papers 
necessary  to  the  judgment,  they  may  be  allowed  to  file  them  nunc  pro 
tunc,  and  the  purchaser  is  not  compellable  to  take  title  until  they  are 
so  filed.    Waring  a.  Waring,  Ante,  472. 

3.  If  a  guardian's  bond,  filed  in  pursuance  of  an  order  which  allowed 
one  to  be  filed  nunc  pro  tune,  but  did  not  specify  the  penalty  or  the 
security,  is  unobjectionable  in  every  respect  except  as  to  the  term  of 
time,  the  irregularity  is  not  ground  of  discharging  the  purchaser,  for 
under  the  act  of  1857  the  bond  may  be  amended  after  judg- 
ment,   lb. 
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4.  The  referee's  report  showed  that  certain  of  the  defendants  died  pend- 
ing the  action  for  partition,  and  that  their  interests  in  the  premises, 
specifying  them,  survived  to  other  of  the  parties  to  the  action. 

Held,  1.  That  although  there  was  no  reason  to  suppose  that  a  sug- 
gestion of  the  deaths  was  necessary  to  be  filed,  leave  should  be  granted 
to  the  plaintiffs  after  judgment  to  file  such,  nunc  pro  tune. 

2.  That  the  objection  that  there  was  no  proof  of  service  of  sum- 
mons in  the  action  upon  the  defendants  so  deceased,  was  obviated  by 
their  death,  and  the  succession  to  their  interests  of  other  parties  who 
were  shown  to  have  been  served.    76. 

5.  It  seems,  that  indebtedness  of  a  deceased  part  owner  of  real  property 
can  form  no  valid  objection  to  a  partition  between  his  heirs  and  the 
other  part  owners,  upon  the  application  of  the  latter,  or  to  a  sale  of 
the  entire  property  in  a  partition  action.    75. 

6.  Of  the  proper  disposition  of  the  proceeds  of  sale  in  such  case.    lb. 

PARTNERSHIP. 

1.  A  surviving  partner  is  not  entitled,  without  consent  of  the  representa- 
tives of  the  deceased  partner,  to  use  the  firm  name  in  continuing  the 
business.     Fenn  a.  Bolles,  Ante,  202. 

2.  It  seems,  that  a  firm  name  which  the  firm  has  rendered  valuable  is 
like  other  assets  of  the  partnership,  the  common  property  of  the  sur- 
vivor and  the  deceased's  representatives.    lb. 

Attorney,  6  ;  Parties,  7,  8,  9,  10. 

PLEADING. 

J .  "  Transaction,"  when  relating  to  a  contract,  includes  the  whole  proceed- 
ings, beginning  with  the  negotiation,  and  ending  with  the  performance. 
Robinson  a.  Flint,  Ante,  893,  note. 

2.  The  amendment  of  section  168  of  the  Code,  in  1852,  applies  to  actions 
previously  at  issue,  as  well  as  to  subsequent  cases.  Ct.  of  Appeals, 
1857,  Sibley  a.  Waffle,  16  N.  T.  (2  E.  P.  Smith's)  R.,  180. 

3.  Of  the  rules  of  pleading  under  the  Code,  in  an, action  founded  on  an 
implied  assumpsit    Cropsey  a.  Sweeney,  Ante,  129. 

4.  It  seems,  that  a  complaint  asking  in  the  alternative,  judgment  for 
either  one  of  two  parties  plaintiff,  is  bad  on  demurrer.  Warwick  a. 
The  Mayor,  Ac,  of  New  York,  Ante,  265. 

5.  An  individual  banker  commencing  and  carrying  on  business  under  the 
General  Banking  Act  of  1838,  and  the  acts  amending  the  same,  is  a 
corporation  sole,  and  as  such  he  may  assume  a  corporate  name,  as  well 
as  might  an  association  of  several  persons.    An  action  by  such  banker 
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upon  a  cause  of  action  accruing  to  him  as  such,  is  properly  brought  in 
the  corporate  name.  Bank  of  Havana  a.  Wickham,  Ante,  184. 
6.  The  allegation  of  the  corporate  character  of  the  plaintiff  is  not  in  gen- 
eral an  allegation  of  a  fact  constituting  the  plaintiff's  cause  of  action, 
but  merely  of  a  fact  to  show  his  legal  capacity  to  sue ;  and  the  objec- 
tion that  the  corporate  capacity  is  not  alleged  is  waived,  if  not  taken  by 
demurrer.    lb. 

I.  It  seems,  that  if  the  plaintiff  sues  in  a  corporate  name,  but  neglects  to 
allege  his  corporate  character,  the  complaint  is  demurrable  upon  the 
ground  that  it  shows  upon  its  face  that  the  plaintiff  has  not  legal  capac- 
ity to  sue.    lb. 

8.  To  put  the  plaintiff  to  proof  of  his  corporate  capacity  in  such  a  case, 
a  general  denial  is  not  sufficient,  but  the  answer  must  deny  the  exist- 
ence of  such  a  corporation.    lb. 

9.  In  an  action  on  a  contract,  the  form  or  the  making  of  which  is  regu- 
lated by  statute, — e.  g.9  a  contract  for  the  sale  of  stock  under  1  Revised 
Statutes,  710, — it  is  not  necessary  to  plead  the  circumstances  of  com- 
pliance with  the  statute  relied  on  to  take  the  case  out  of  its  operation. 
Washburn  a.  Franklin,  Ante,  8. 

10.  Whether  a  contract,  valid  at  common  law,  but  prohibited  by  statute, 
and  entered  into  while  the  prohibiting  statute  is  in  force,  is  made  valid 
by  a  repeal  of  that  statute, — Query  t    lb. 

II.  In  an  action  for  conversion  of  chattels  the  complaint  averred,  that, 
at  the  time  of  the  alleged  conversion,  the  plaintiff  was  the  owner  and 
entitled  to  the  immediate  possession  of  the  goods  and  chattels  so  de- 
scribed. The  answer  denied  that,  at  the  time  of  the  alleged  conversion, 
the  plaintiff  was  the  owner  and  entitled  to  the  immediate  possession  of 
the  goods  and  chattels  mentioned  and  described  in  the  complaint. 

Held,  that  it  was  competent  for  the  defendant  to  show  that  the 
plaintiff  was  not  the  owner,  and  as  such  entitled  to  immediate  posses- 
sion at  the  time  mentioned.  It  was  this  issue  that  the  pleadings 
raised,  and  which  the  complaint  tendered  by  express  words,  and  it  was 
upon  the  truth  of  the  allegation  in  the  complaint  that  the  plaintiff's 
right  to  maintain  the  action  was  entirely  rested;  to  maintain  his 
action,  he  was  bound  to  prove  it,  and  the  defendant,  under  the  denial 
in  his  answer,  was  entitled  to  contest  it  The  case  is  not  analogous  to 
those  in  which  the  averment  in  a  complaint  of  the  ownership  of  the 
plaintiff  is  a  mere  conclusion  of  law  from  facts  previously  stated,  and 
therefore  not  the  proper  subjects  of  an  issue.  The  averment  in  the 
complaint  is  not  a  conclusion  of  law,  for  no  facts  are  stated  from  which 
such  a  conclusion  would  follow.  It  is  affirmation  of  a  fact,  the  truth 
of  which  the  defendant,  by  not  denying,  would  have  admitted,  and 
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thereby  have  released  the  plaintiff  from  the  necessity  which  the  com- 
plaint imposed  upon  him,  of  proving  it  upon  trial.  It  was  competent 
to  the  defendant  to  disprove  the  allegation,  by  showing  that,  at  the 
time  of  the  alleged  conversion,  the  ownership  and  right  of  possession 
were  not  in  the  plaintiff  but  in  a  third  party.  N.  Y.  Superior  Ct^ 
Gen.  T.y  1857,  Davis  a.  Hoppock,  6  JDuer,  254. 

12.  That  the  plaintiff  is  not  the  owner  and  holder  of  the  note  in  suit, 
may  be  proved  under  a  general  denial  of  a  complaint  which  alleges 
that  he  is.     Hull  a.  Wheeler,  Ante,  411. 

13.  The  complaint  on  a  check  alleged  demand,  refusal,  and  notice  to  de- 
fendants of  non-payment,  and  also  that  before  the  demand  the  defend- 

.  ant  had  stopped  its  payment  by  notice  to  the  officers  of  the  bank  not 
to  pay  it.  The  answer  denied  that  the  defendants  had  notice  of  the 
non-payment,  and  alleged  that  they  stopped  its  payment  because  it 
was  obtained  from  them  by  fraud,  of  which,  as  well  as  of  its  payment 
having  been  stopped,  the  plaintiffs  had  notice  before  they  took  the 
check. 

Held,  that  the  allegation  in  the  complaint,  of  notice  to  the  defend- 
ants of  non-payment,  might  be  disregarded  as  surplusage ;  and  the 
plaintiffs  should  be  allowed  to  prove  under  the  pleadings  the  fact  that 
payment  had  been  stopped.  That  excused  the  want  of  such  notice. 
N.  Y.  Superior  Ct^  Gen.  Tn  1857,  Purchase  a.  Mattison,  6  Duery  587. 

14.  In  an  action  by  indorsees,  against  the  drawers  of  a  bill  on  Lisbon, 
payable  at  sixty  days'  sight,  the  complaint,  after  describing  the  bill,  and 
stating  the  plaintiff's  title,  averred  "that  the  said  bill  of  exchange  was 

•  duly  accepted  by  the  said  John  E.  Martin,  and  became  payable  by  vir- 
tue of  such  acceptance  at  Lisbon  aforesaid,  on  the  13  th  day  of  August, 
now  last  past  That  on  the  said  13th  day  of  August  last,  the  same 
bill  of  exchange  was  duly  presented  for  payment,  and  the  payment  of 
the  money  therein  named  duly  demanded  at  Lisbon  aforesaid,  but  the 
same  was  not  paid;  whereupon,  and  on  .the  said  13  th  day  of  August, 
now  last  past,  the  same  was  duly  protested  for  non-payment,"  and 
notice  to  the  defendants,  et&,  etc. 

Held,  on  demurrer,  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  clause  of  section  162  of  the  Code, 
relating  to  averring  the  performance  of  conditions  precedent,  has  no 
application  to  averments  necessary  to  charge  the  drawer  of  a  bill  of 
exchange.  It  is  applicable  to  conditions  expressed  in  a  contract  which, 
by  the  terms  thereof  are  to  be  performed  "  on  his  part,"  t.  &»  by  the 
party  thereto,  and  which,  but  for  this  section,  he  must  state  to  have 
been  performed  by  him  in  detail.  And  the  object  of  the  Legislature 
was  to  avoid  prolixity  in  pleading,  by  permitting  him  to  aver  generally 
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(by  grouping  all  the  conditions  to  be  performed  by  himself),  that  he 
had  duly  performed  them  all.  The  section  substitutes  a  general  aver- 
ment of  performance  for  a  statement  in  detail  of  each  distinct  act. 
Its  purpose  was  not  to  give  to  the  word  "  duly,"  when  applied  to  a 
single  specific  averment,  any  such  comprehensive  force  and  meaning  as 
to  make  the  use  of  that  word  tantamount  to  an  averment  of  every 
other  fact  necessary  to  make  the  presentment  which  is  averred  a  legal 
presentment  (disapproving  of  Gay  a.  Paine,  5  How.  Pr.  &,  107). 
Woodbury  a.  Sackrider,  2  Abbotts9  Pr.R^  402.)  N.  Y.  Superior  Cf., 
Gen.  71,  1857,  Graham  a.  Machado,  6  Duer,  615. 

15.  Whether,  in  case  of  a  foreign  bill  drawn  otherwise  than  upon  Eng- 
land, it  would  not  be  necessary  to  set  out  the  law  of  the  place  of  pay- 
ment respecting  protest,  in  order  to  enable  the  court  to  judge  of  the 
truth  of  an  averment  of  demand  and  protest, — Queref    lb,  523,  note. 

16.  An  averment  of  protest  does  not  imply  a  proper  demand,  lb.;  Price 
a.  McLave,  /&,  544. 

17.  An  action  against  one  McClave  as  the  maker,  and  others  as  indoraers 
of  a  promissory  note,  the  complaint  set  forth  a  copy  of  a  note  signed 
McClave  <fc  Co.,  upon  which  it  alleged  the  defendants  were  indebted, 
etc.  The  word  " signed"  was  prefixed  to  the  name  of  the  makers,  and 
the  word  "  indorsed"  was  prefixed  to  the  names  of  the  indorsers  in  the 
copy ;  but  there  was  no  other  allegation  that  the  defendants  made  or 
indorsed  the  note,  except  that  it  was  alleged  that  the  note  was  u  written," 
and  that  it  was  "  passed"  to  the  plaintiff. 

Held,  on  demurrer,  that  the  making  and  indorsement  should  be 
deemed  sufficiently  alleged  (Griswold  a.  Laverty,  12  N.  T.  Leg.  Ota, 
316;  Bank  of  Geneva  a,  Gulick,  8  How.  Pr.  &,  51);  yet  that  the 
complaint  was  bad,  as  showing  a  partnership  note  as  a  cause  of  action 
against  an  individual.  If  there  was  no  real  firm,  it  should  have  been 
alleged  that  the  note  was  signed  by  McClave  in  the  name  of  McClsvo 
&  Co.  The  words  "<fc  Co."  indicate  a  firm.  The  defendant  may  have 
been  a  member  of  that  firm,  and  yet  never  have  made  the  note,  nor 
have  had  any  knowledge  of  its  existence.  It  may  have  been  made  by 
some  other  member  of  the  firm,  for  his  private  purposes,  and  passed 
to  the  plaintiff  under  circumstances  of  notice,  or  otherwise,  which 
would  wholly  relieve  the  defendants  from  all  liability  on  the  note*  It 
will  not  do  to  call  the  words  "  <fe  Co."  a  mere  adjunct  or  surplusage. 
If  the  pleader  relies  on  the  copy  of  the  note  as  sufficient,  under  section 
•  162,  then  it  shows  the  note  to  have  been  made  by  a  partnership,  and 
not  by  McClave  individually.  Some  averment  was,  therefore,  necessary 
to  obviate  this  objection.  It  is  not  an  answer  to  say  it  is  an  objection 
which  should  have  been  taken  advantage  of  by  a  special  demurrer. 


NEW-YORK:  AUGUST— DECEMBER,  1858.       535 

PLIADINQ. 

The  objection  is  not  strictly,  for  defect  of  parties,  bnt  that  the  complaint 
does  not,  on  its  face,  show  an  individual  liability  on  the  part  of 
McClave.  iV.  Y.  Superior  Ctn  Gen.  T.,  1857,  Price  a.  McClave,  6 
JDuer,  544. 

18.  In  a  foreclosure  action,  the  complaint  alleged  that  the  mortgage  was 
executed  and  delivered  to  one  P.,  that  he  was  since  deceased,  and  that 
his  wife,  having  been  qualified  as  his  executrix,  had  duly  assigned  the 
same  to  the  plaintiff;  that  it  was  owned  and  held  by  him  by  virtue  of 
the  assignment  The  answer  denied  that  the  mortgage  was  owned  by 
the  plaintiff,  by  virtue  of  the  assignment,  or  that  he  was  the  lawful 
owner  of  it.  On  the  trial  the  plaintiff  produced  a  mortgage  in  which 
the  mortgagee  was  named  as  "  P.,  acting  administrator  of  the  estate 
ofD." 

Held,  That  evidence  on  behalf  of  the  defendants  to  show  that  the 
mortgage  was  taken  to  secure  a  debt  due  to  the  estate  of  D.,  and 
therefore  that  the  executrix  had  no  title  to  it,  was  admissible.  Renaud 
a.  Conselyea,  Ante,  105. 

19.  The  decision  in  this  case  (5  Ante,  346),  reconsidered  and  reversed.  lb 

20.  A  complaint,  after  stating  a  cause  of  action  on  a  contract  against 
partners,  and  demanding  judgment  therefor,  contained  also  allegations 
that  the  defendants  were  insolvent,  and  had  fraudulently  confessed 
judgment  to  hinder  their  creditors,  and  demanded  an  injunction  and  a 
receiver. 

Held,  that  although  the  last  matter  might  be  obnoxious  to  a  motion 
to  strike  out,  its  insertion  did  not  render  the  complaint  demurrable. 
Meyer  a.  Van  Collem,  Ante,  222. 

21.  To  an  action  against  the  maker  of  a  promissory  note,  he  answered 
that  the  plaintiff,  with  other  creditors,  signed  a  composition  deed, 
agreeing  to  exchange  the  notes  they  held  against  the  defendant  for 
other  extended  notes  to  be  drawn  by  him  ;  and  it  appeared  on  the  trial 
that  the  defendant  called  on  the  plaintiff  and  offered  him  the  new 
notes  which  the  agreement  provided  for,  but  the  plaintiff  refused  to 
receive  them  ;  but  that  he  had  not  the  new  notes  drawn  at  the  time 
of  the  offer. 

Held,  insufficient  To  complete  such  defence,  the  party  must  plead 
and  prove,  not  only  tender  of  the  new  notes,  but  also  aver  a  readiness 
at  all  times  to  perform  his  part  of  the  agreement,  and  must  bring  the 
new  notes  thus  tendered  into  court  on  the  trial.  Warburg  a.  Wilcox, 
Ante,  336. 

22.  A  defence  which  merely  confesses  and  avoids  the  cause  of  action — 
e.g.,  payment,  whether  in  full  or  partial — cannot  be  given  in  evidence 
under  an  answer  which  contains  simply  a  general  denial  of  the  allega- 
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tions  of  the  complaint.     Ct.  of  Appeals,  1857,  McKyring  a.  Bull,  16 
N.  Y.  (2  E.  P.  Smith's)  R^  297. 

23.  Of  the  analogy  between  a  general  denial  under  the  Code  and  the 
general  issue.     75. 

24.  It  is  competent  for  the  plaintiff  to  prove  any  matter  which  in  legal 
effect  will  avoid  a  defence  set  up  in  the  answer,  consisting  of  new 
matter  which  does  not  constitute  a  counter-claim,  and  prevent  its 
operating  as  a  bar  or  obstacle  to  the  plaintiff's  right  to  recover.  The 
Code  (§  168)  performs,  for  the  plaintiffs,  the  office  of  a  pleader,  who 
can  commit  no  mistake,  in  replying  to  an  answer  which  sets  up,  by 
way  of  defence,  new  matters  not  constituting  a  counter-claim.  It 
pleads  for  him,  and  in  proper  form,  in  avoidance  of  the  answer,  any 
matter  which  it  is  in  his  power  to  prove,  and  which  is  sufficient  to  ac- 
complish that  result.  N.  T.  Superior  Ct^  Qen.  Tn  1857,  Garner  a. 
The  Manhattan  Building  Association,  6  Duer,  539. 

Affidavit  ;  Affirmative  Relief,  1 ;  Answer  ;  Bond,  3  ;  Cause  or 
Action,  2,  10;  Complaint;  Criminal  Lav,  tit.  Indictment;  Judg- 
ment, 6  ;  Variance  ;  Verification,  4. 

POLICE. 

1.  Under  the  act  creating  the  Metropolitan  Police  Department,  removals 
of  members  of  the  force  by  the  board  must^be  on  actual  notice  to  such 
members.  The  People  on  rel.  Gorman  a.  The  Board  of  Police, 
Ante,  87. 

2.  The  act  of  the  board  in  making  such  removals  is  of  a  judicial  charac- 
ter, and  may  be  reversed  on  certiorari.    lb. 

3.  As  the  statute  provided  that  no  member  removed  should  be  reap- 
pointed, proceedings  of  removal,  though  absolutely  void,  should  not  be 
permitted  to  stand  on  record ;  but  a  person,  whether  a  member  or  not 
of  the  force,  who  has  been  illegally  declared  to  be  removed,  is  entitled 
to  have  such  void  proceedings  reversed.    lb. 

m 

PROMISSORY  NOTE. 

1.  A  promissory  note,  made  and  indorsed  by  accommodation  indoreera 
for  the  maker's  benefit,  all  the  parties  being  residents  of  this  State, 
and  the  note  being  made,  dated,  and  indorsed  here,  but  being  drawn 
payable  in  Connecticut,  was  sent  by  the  maker,  according  to  previous 
arrangement,  to  a  person  in  Connecticut  to  be  discounted,  and  the  pro- 
ceeds were  remitted  to  the  maker  here. 
Held,  a  Connecticut  contract,  to  be  governed,  as  against  both  maker 
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and  indorsers  by  the  usury  laws  of  that  State.    Hull  a.  Wheeler,  Ante, 
411. 

2.  Receiving  the  note  of  an  agent  in  settlement  by  him  of  his  principal's 
indebtedness  is  not  in.  itself  payment,  even  though  the  agent  was  at 
the  time  largely  indebted  to  the  principal,  and  had  charged  the  princi- 
pal, on  account  of  that  indebtedness,  with  the  amount  of  the  note. 
Higby  a.  New  York  <fe  Harlem  Railroad  Company,  Ante,  259. 

3.  To  make  the  receipt  of  such  note  operate  as  payment,  the  principal 
must  show  that  there  was  an  agreement  to  take  it  as  actual  pay- 
ment,   lb. 

4.  A  receipt  in  full  for  the  debt,  given  on  the  delivery  of  the  note,  is  not 
sufficient  to  establish  such  an  agreement  It  is  only  prima  facie  evi- 
dence of  such  agreement     lb. 

Complaint,  1,  6,  7,  8,  9 ;  Counter-claim,  1,  2,  3 ;  Defences,  2,  3 ; 

Pleading,  12,  14,  15,  16,  17. 

QUESTIONS  OF  LAW  AND  FACT. 

1.  Where  the  language  of  an  alleged  libel  is  ambiguous,  and  capable  of 
being  understood  in  an  innocent  and  harmless,  as  well  as  an  injurious 
sense,  its  true  interpretation  is  a  question  for  the  jury ;  but  if,  upon  an 
examination  of  the  whole  writing,  and  comparison  of  its  different 
parts,  it  appears  to  admit  of  no  just  construction,  except  one  which  is 
injurious  to  the  plaintiffs,  its  meaning  is  to  be  determined  by  the 
court  (Haire  a.  Wilson,  9  Barn.  <k  Cress^  643  ;  Fisher  a.  Clement, 
10  Ibn  472  ;  Van  Vechten  a.  Hopkins,  5  Johns.,  211.)  Ct.  of  Ap- 
peals, 1857,  Lewis  a.  Chapman,  16  JV.  T.  (2  E.  P.  Smith's)  JR.,  369. 

2.  Where  there  is  no  dispute  in  regard  to  the  facts,  the  question  whether 
a  constructive  adverse  possession  has  been  shown,  is  one  of  law  for  the 
court  to  determine,  and  not  for  the  jury.  The  doctrine  of  submitting 
a  case  to  the  jury  upon  the  presumption  of  a  conveyance  for  the  pur- 
pose of  upholding  the  possession,  after  a  great  lapse  of  time,  does  not 
apply  to  a  case  where  the  question  is  purely  one  of  constructive  ad- 
verse possession,  founded  upon  an  instrument  in  writing,  and  an  actual 
possession  of  a  small  portion  of  the  land  conveyed.  Supreme  Ct^ 
Gen.  T.,  1858,  Munro  a.  Merchant*  26  Barbv  385. 

RECEIVER. 

1.  A  receiver  of  an  insolvent  corporation,  appointed  under  2  Rev.  Stats\ 
460,  §§  67,  68,  71 ;  Ib^  462,  §§  36-39,  which  provide  that  such  re- 
ceivers shall  be  vested  with  all  the  estate  of  the  corporation,  from  the 
time  of  having  filed  the  security,  and  that  all  sales,  <fec.,  of  property f 
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of  the  corporation  made  after  the  filing  of  the  petition  for  dissolution, 
are  void  as  against  the  receiver  and  creditors,— cannot  take  possession 
of  the  property  of  the  corporation,  or  be  deemed  vested  with  the 
estate  before  the  filing  the  required  security.  Bat  when  his  appoint- 
ment is  thus  completed,  the  estate  vetted  in  him  relates  back  to  th, 
time  of  granting  the  order  for  reference  to  appoint  a  receiver.  Su- 
preme Ct,  Gen.  7%  1867,  Matter  of  Berry,  26  Barb^  55. 

2.  The  selection  and  appointment  of  a  receiver,  and  taking  security  from 
him,  is  a  proper  matter  of  reference.    Wetter  a.  Schlieper,  Ante,  92. 

8.  Relationship  to  a  party  is  not  alone  a  sufficient  ground  for  the  removal 
of  a  receiver ;  at  most,  it  js  bat  a  circumstance  to  be  taken  into  con- 
sideration at  the  time  of  making  the  appointment.    lb. 

Complaint,  5 ;  Corporation. 

RECORDER  OF  TROY. 

The  recorder  of  the  city  of  Troy  has  jurisdiction  in  proceedings  supple- 
mentary to  execution,  in  actions  commenced  in  the  Supreme  Court 
Ct.  of  Appeals,  1858,  Hayner  a.  James,  17  N.  Y.  (3  K  P.  Smitk't) 


Rn  816. 


REFERENCE. 


1.  Of  the  practice  of  referring  causes  equitable  in  their  nature.  Elmore 
a.  Thomas,  Ante,  70. 

2.  In  what  case  a  reference  may  be  ordered,  to  ascertain  the  nuts  in- 
volved upon  a  motion  to  vacate  an  order  of  arrest.  Stelle  a.  Palmer, 
Ante,  181. 

8.  A  referee  proceeded  upon  only  two  days9  notice  of  hearing. 

Held,  that  the  parties  who  had  appeared  on  such  notice,  and  asked 
and  obtained  an  adjournment,  had  thereby  waived  the  irregularity. 
Wetter  a.  Schlieper,  Ante,  92. 

4.  Where  there  is  a  variance  between  the  pleading  and  the  proofs,  on  a 
trial  befpre  a  referee,  instead  of  dismissing  the  complaint,  he  should,  if 
the  evidence  is  sufficient,  give  his  decision,  leaving  it  to  the  discretion 
of  the  court  to  amend  the  pleadings  in  support  thereof.  JV.  Y.  Supe- 
rior Ctn  Gen.  T^  1857,  Hart  o.  Hudson,  6  Duer,  294. 

Motions  and  Orders,  6, 11 ;  Receiver,  2. 

RES  ADJUDICATA. 
Judgment,  4,  7 
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PARTIES,  17. 

SATISFACTION  OF  PART  OF  PLAINTIFFS  CLAIM. 

'Where  a  defendant,  by  his  answer,  admits  part  of  the  plaintiff's  claim  to 
be  just,  the  court  may,  on  motion,  under  subdivision  5  of  section  244 
of  the  Code  as  amended  in  1857,  direct  judgment  to  be  given  for  the 
plaintiff  for  the  amount  of  the  claim  admitted  to  be  just,  without 
prejudice  to  his  right  to  proceed  in  the  suit  for  the  balance  claimed  by 
him.     Supreme  Ctn  Gen.  T^  1857,  Duncan  a.  Ainslie,  26  Barb.9  199. 

SECURITY  FOR  COSTS. 

1.  A  non-resident  plaintiff!  in  an  action  for  chattels,  took  proceedings  of 
claim  and  delivery  in  the  action,  under  section  209  of  the  Code,  and 
gave  the.  usual  undertaking,  and,  thereupon,  the  defendants  obtained  a 
return  of  the  chattels,  under  section  211. 

Held,  that  the  plaintiff  might  be  required  to  file  security  for  costs, 
notwithstanding  he  had  already  given  one  undertaking.  Gelch  a. 
Barnaby,  Ante,  19. 

2.  Whether  the  defendant,  after  having  obtained  a  return  of  the  prop- 
erty, could  maintain  an  action  upon  the  plaintiff's  first  undertaking, — 
Query  ?    lb. 

3.  A  person  residing  in  a  county  of  this  State,  other  than  the  city  and 
county  of  New  York,  and  bringing  an  action  in  the  New  York  Supe- 
rior Court,  may  be  required  to  file  security  for  costs,  as  being  not  a 
resident  within  the  jurisdiction  of  that  court.  Hicks  a.  Payson,  Ante, 
826. 

SERVICE,  AND  PROOF  OF. 

1.  A  plaintiff's  attorney,  on  whom  an  answer  was  served,  handed  it  back 
to  the  messenger  who  brought  it,  telling  him  that  it  would  not  be 
received,  because  the  time  to  answer  had  expired.  The  messenger, 
on  reaching  the  office  of  defendant's  attorney,  was  instructed  to  carry 
it  back  and  re-serve  it  on  plaintiff's  attorney,  and  leave  it, -and  he  did 
so,  and  the  plaintiff's  attorney  did  not  return  it  the  second  time.  The 
affidavits  tended  to  show,  that  the  boy,  when  he  returned  with  the 
answer  after  the  first  attempt  to  serve  it,  did  not  report  the  reason 
given  by  plaintiff's  attorney  for  not  accepting  it,  and  it  was  urged  that 
he  was  not  an  authorized  agent  to  receive  such  communications,  and 
that  the  plaintiff's  attorney,  by  not  returning  it  when  served  the  second 
time,  had  waived  the  default. 
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Held,  that  in  once  returning  the  answer,  when  served  after  the  time 
to.  answer  had  expired,  informing  the  messenger  by  whom  the  answers 
were  sent  that  they  would  not  receive  them,  because  the  time  to  answer 
had  expired,  the  plaintiff's  attorney  did  all  which  the  rules  of  practice 
or  just  notions  of  candor  and  fair  dealing  required.  The  agent  em- 
ployed by  the  defendant's  attorney  to  make  the  service,  was  as  compe- 
tent to  receive  from  the  plaintiff's  attorney  the  reasons  why  the  an- 
swers were  rejected,  as  he  was  to  carry  back  the  answers  themselves. 
Nor  could  the  defendant's  attorney,  by  again  sending  the  answers  to 
the  office  of  the  plaintiff's  attorneys  and  forcing  them  upon  them, 
make  it  their  duty  to  send  them  back  a  second  time.  N.  Y.  Superior 
Ctv  Gen.  T->  1857,  Jacobs  a.  Marshall,  6  Duer,  689. 

2.  Section  146  of  the  Code — requiring  an  amended  complaint  to  be 
served  on  the  defendant — is  to  be  construed  by  section  417 — requiring 
service  of  papers  to  be  made  on  the  attorney,  if  a  party  has  an  attor- 
ney ; — and  where  a  defendant  has  appeared  by  attorney,  an  amended 
complaint  is  to  be  served  on  the  attorney,  and  not  on  the  defendant 
personally.     Mercier  a.  Pearlstone,  Ante,  325. 

8.  A  judgment,  entered  as  upon  failure  to  answer  an  amended  complaint, 
which  was  served  on  the  defendant  personally,  after  he  had  appeared 
by  attorney,  is  irregular,  and  should  be  set  aside  on  motion  of  the 
defendant.    lb. 

Surrogate's  Court,  1. 
SHERIFFS  JURY. 

Afl8ES8MKNT   OF   D  AM  AG  KB. 

SPECIAL  PROCEEDINGS. 

1.  The  act  of  1855  (Laws  of  1855,  eh.  827),  providing  for  apportion- 
ment of  taxes  and  assessments,  and  sales  of  properly,  is  constitutional, 
and  under  the  act  it  is  competent  for  the  court  to  order  a  sale  in  fee. 
Ct.  of  Appeals,  1857,  Jackson  a.  Babcock,  16  N.  T.  (2  B.  P.  Smith'*) 
-R,  246. 

2.  Of  proceedings  under  the  act  of  1821  (Laws  of  1821,  eh.  204),  to  re- 
move intruders  upon  Indian  lands.  The  People  a.  Dibble,  16  2V.  F. 
(2  B.  P.  Smith's)  B.f  208. 

STATUTE  OF  FRAUDS. 

1.  An  assignee,  for  benefit  of  creditors,  was  requested  by  the  preferred 
creditors  to  transfer  the  assigned  property  to  them  in  payment  of  the 
preferred  debts ;  and  the  attorney  who  drew  the  assignment  objecting 


NEW-YORK:  AUGUST— DECEMBER,  1858.      541 

SUMMAHY  PROCEEDINGS. 

that  there  would  be  nothing  left  wherewith  to  pay  his  charges,  the 
creditors  promised  to  pay  them,  but  without  ascertaining  the  amount, 
and  the  transfer  was  thereupon  consummated. 

Held,  that  the  promise  was  an  original  undertaking,  and  not  void  by 
the  statute  of  frauds,  because  not  in  writing.  The  creditors  who  made 
it  were  liable  to  pay  a  reasonable  bill  to  the  attorney ;  and  their  liabil- 
ity was  not  at  all  affected  by  the  liability  of  the  assignee  for  the  same 
debt.    Stillwell  a.  Otis,  Ante,  431. 

SUMMARY  PROCEEDINGS. 

The  provision  of  the  Revised  Statues  (3  Rev.  Statsn  512),  providing  sum- 
mary proceedings  to  recover  the  possession  of  lands  in  certain  cases, 
with  the  amendments  of  chapter  103  of  the  Laws  of  1849,  are  all  ap- 
plicable to  the  case  of  a  person  claiming  possession  under  sale  on  exe- 
cution, against  the  judgment  debtor,  or  his  assigns,  who  holds  over ; 
and  an  appeal  may  be  taken  in '  such  case.  In  such  cases  the  term 
"rent,"  in  the  provisions  of  the  act  of  1849,  must  be  construed  to 
mean  a  compensation  to  the  purchaser  for  use  and  occupation.  Ct.  of 
Appeal*,  1858,  Spraker  a.  Cook,  16  N.  T.  (2  E.  P.  Smith's)  R^  567. 

SUPERIOR  COURT  OF  BUFFALO. 

The  jurisdiction  of  the  Superior  Court  of  Buffalo  is  to  be  presumed  unless 
the  contrary  appear  {Laws  of  1854,  222,  §1).  Ct.  of  Appeals,  1857, 
Bidwell  a.  The  Astor  Mutual  Ins.  Co.,  16  iV.  T.  (2  E.  P.  Smith's) 
R.,  264. 

SUPERVISORS. 
Mandamus,  1. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Before  supplementary  proceedings  can  be  instituted,  the  creditor's 
remedy  by  execution  must  be  really  exhausted.  Nagle  a.  James,  Ante, 
234. 

2.  Where  it  appeared  that  the  execution  had  been  returned  by  the  sheriff 
unsatisfied,  at  the  request  of  the  plaintiff,  and  not  by  the  sheriff  upon 
his  official  responsibility ; 

Held,  that  the  order  for  the  examination  of  the  judgment  debtor 
must  be  set  aside.  lb. 
8.  A  judgment  against  a  foreign  corporation  may  be  enforced  by  supple- 
mentary proceedings,  under  section  294  of  the  Code,  to  reach  property 
belonging  to  it  in  the  hands  of  third  parties,  or  debts  due  to  it  from 
third  parties.     McBride  a.  The  Farmers9  Savings  Bank,  Ante,  347 
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4.  It  seems,  that  the  proper  construction  of  section  294  would  apply  it  to 
the  case  of  a  judgment  against  any  corporation.    lb. 

5.  Public  moneys  raised  by  a  municipal  corporation  pursuant  to  law — 
e.  g^  by  tax — for  purposes  of  government,  and  in  the  hands  of  its  fiscal 
officer,  are  not  the  property  of  the  corporation,  or  a  debt  due  to  it 
within  the  meaning  of  section  294  of  the  Code,  so  as  to  entitle  a  judg- 
ment creditor  of  the  corporation  to  an  order  requiring  the  officer  to 
pay  over  the  moneys  in  satisfaction  of  the  judgment.  Lowber  a.  The 
Mayor,  <fec,  of  N.  Y.,  Ante,  248. 

6.  It  seems,  that  section  294  k  not,  however,  inapplicable  to  the  case  of 
a  judgment  against  a  corporation.    lb. 

7.  A  receiver,  appointed  in  supplementary  proceedings,  applied  to  the 
court,  showing  that  the  judgment  debtor  was  a  cestui  que  trust,  under 
the  provisions  of  a  will,  by  which  the  testator  conveyed  his  property 
to  executors,  in  trust,  to  convert  it  into  money,  and  invest  it,  and  apply 
the  annual  income  to  the  judgment  debtor,  and,  on  his  death,  to  divide 
the  principal,  and  any  accumulation  of  income  there  might  be,  among 
his  issue ;  and  the  receiver  asked  leave  to  sell  the  interest  of  the  judg- 
ment debtor  in  this  trust. 

Held,  that  such  leave  could  not  be  granted.  If  creditors  can  derive 
any  benefit  from  such  provisions,  it  must  be  by  a  proceeding  to  which 
the  executor  is  a  party,  and  in  which  the  benefit  sought  should  be  de- 
rived, not  by  a  sale,  but  by  sequestration  of  such  portion  of  the  annual 
fund  as  is  not  required  for  the  maintenance  of  the  debtor.  The  inter- 
est of  the  cestui  que  trust  is  inalienable,  and  there  is  nothing  to  pass  by 
assignment  to  the  receiver,  or  which  can  be  sold  by  him,  so  long  as 
there  is  no  income  in  the  executor's  hands  unappropriated.  The 
proper  mode  to  reach  such  surplus  as  might  in  future  accrue,  would  be 
by  a  creditor's  action.  N.  Y.  Superior  Ctn  Sp.  T^  1857,  Scott  a. 
Nevius,  6  Duer,  672. 

8.  It  seems,  that  an  existing  surplus  might  be  reached  by  an  order  to 
apply  it  to  the  judgment    lb. 

9.  The  obvious  purpose  of  the  provisions  of  the  Code,  respecting  supple- 
mentary proceedings  (§  294-299),  is  to  give  the  creditor  an  immedi- 
ate and  summary  remedy  against  the  debtor's  property ;  but  not  to 
permit  the  rights  of  third  parties  to  be  brought  into  litigation,  except 
in  a  regular  way,  by  suit.  (Goodyear  a.  Betts,  7  How.  Pr.  B.,  187; 
The  People  a.  King,  9  Ibn  97. 100 ;  Gasper  a.  Bennett,  12  Ib^  307.) 
To  sustain  an  order  that  he  apply  property  in  his  possession  to  the 
judgment,  it  is  not  enongh  that  he  has  it  in  possession.  It  must  ap- 
pear to  be  his  property.  If  the  contrary  appears,  the  remedy  to  test 
the  title  is,  for  the  receiver  to  bring  action  for  the  property.     CU  of 
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Appeals,  1857,  Rodman  a.  Henry,  17  N.  T.  (3  S.  P.  Smith's)  B, 
482. 

10.  The  equitable  lien  obtained  by  a  judgment  creditor  upon  the  property 
of  Jlis  debtor,  by  the  commencement  of  an  action  in  the  nature  of  a 
creditor's  bill,  does  not  relate  back  to  proceedings  supplementary  to 
execution  upon  the  same  judgment,  which  did  not  proceed  to  the  ap- 
pointment of  a  receiver.  Ct.  of  Appeals,  1858,  Rdmonston  a.  Mo- 
Loud,  10  JVT.  T.  (2  &  P.  Smith's)  &,  543. 

11.  A  judgment  creditor,  by  commencing  supplementary  proceedings 
against  the  judgment  debtor  under  section  292  of  the  Code,  and  ob- 
taining an  order  for  the  examination  of  the  debtor,  does  not  acquire  a 
prior  right  to,  or  lien  upon  the  equitable  assets  of  the  debtor.  Pratt, 
J.,  dissented. 

If  after  the  granting  of  such  an  order,  another  creditor  commences 
a  suit  against  the  judgment  debtor,  to  enforce  an  equitable  lien  upon 
the  equitable  assets  of  the  debtor,  by  way  of  pledge,  which  suit  results 
in  a  judgment  establishing  the  lien  claimed,  and  directing  a  sale  of  the 
assets  for  the  payment  of  the  claim,  the  latter  suit  is  conclusive  against 
the  right  of  the  creditor  instituting  the  supplementary  proceedings,  and 
establishes  incontrovertibly  the  claim  of  the  plaintiff  in  the  last  suit, 
to  the  equitable  assets  of  the  judgment  debtor;  and  the  judgment 
cannot  be  impeached  collaterally  in  an  action  brought  by  the  creditor 
instituting  the  supplementary  proceedings,  and  the  receiver  appointed 
therein.  Supreme  Ct.,  Gen.  T.t  1857,  Voorhees  a.  Seymour,  26 
Barb.,  669. 

12.  The  orders  allowed  to  be  made  in  supplementary  proceedings— di- 
recting the  application  of  property  and  money  to  the  payment  of  a 
judgment,  and  to  punish  for  contempt  (Code,  §§  297,  302) — are  entirely 
discretionary,  and  an  order  denying  an  application  for  them  is  not  ap- 
pealable.   Joyce  a.  Holbrook,  Ante,  388. 

Witness,  4. 

SURROGATE'S  COURT. 

1.  A  Surrogate's  order  for  the  sale  of  real  estate  contained  this  recital  as 
to  the  jurisdictional  facts :  u  On  reading  and  filing  satisfactory  proof 
by  affidavit  of  the  dne  publication  of  said  order,  and  of  the  due  ser- 
vice thereof"  etc.  The  affidavit  of  publication  alleged  the  publication, 
for  six  weeks  commencing  on  the  20th  of  January,  of  an  order  to  show 
cause,  which  was  granted  on  the  22d  of  that  month ;  and  the  affidavit 
of  service  alleged  a  service  on  or  about  the  1st  of  February. 

Held,  that  the  recitals  were  not  conclusive  of  due  service  and  publi- 
cation*   The  Surrogate  could  not  acquire  jurisdiction  by  deciding  that 


6U  ABBOTTS'  PRACTICE  DIGEST. 

SUBBOGAnfa  OOUKC. 

he  had  it ;  and  though  if  his  order,  instead  of  referring  to  the' affidavits, 
had  recited  facts  giving  him  jurisdiction,  it  might  have  been  conclu- 
sive, jet  here  it  did  not  appear  that  there  was  any  other  evidence  before 
him,  than  that  of  the  affidavits  referred  to,  and  that  wholly  failed  to 
show  jurisdiction. 

1.  The  order  should  not  be  deemed  to  have  been  published  before  it 
was  made,  and  therefore  the  affidavit  was  proof  only  of  five  weeks 
publication. 

2.  Proof  of  service  on  or  about  the  1st  of  February,  did  not  show 
service  more  than  fourteen  days  before  the  12th  of  March.  Court  of 
Appeals,  1857,  Sibley  a.  Waffle,  16  iV.  Y.  (2  K  P.  Smith's)  R,  180. 

2.  It  stems,  that  the  objections  that  the  Surrogate  did  not  enter  in  a  book 
the  debts  which  he  adjudged  to  be  valid  against  the  estate,  the  taking 
of  a  bond  in  an  insufficient  penalty,  and  omission  to  post  notice  of  sale, 
do  not,  in  the  absence  of  fraud,  avoid  a  sale.    lb. 

3.  If  the  Surrogate  has  adjudged  the  debt  of  the  petitioner  to  be  valid, 
after  notice  to  all  concerned  to  appear  and  contest  it,  his  decision  is 
conclusive,  and  it  is  no  ground  of  impeaching  the  sale  ordered  thereon 
that  the  purchaser  at  the  sale  knew  that  the  debt  was  fictitious  and 
fraudulently  preferred  by  the  petitioner.    lb. 

4.  It  is  competent  for  the  administrator  to  petition  for  the  sale  of  real 
property  of  the  deceased  (without  asking  for  authority  to  mortgage  or 
lease),  and  for  the  Surrogate  to  act  on  such  petition,  and  order  a  sale, 
if  it  appears  by  the  order  that  he  inquired  whether  a  sale  would  be 
more  beneficial  than  a  mortgage  or  lease,  and  determined  that  it  would. 
Court  of  Appeals,  1857,  Sibley  a.  Waffle,  16  N.  Y.  (2  E.  P.  Smith's) 
22.,  180. 

5.  The  statute  is  imperative  that  every  executor  or  administrator  in  ren- 
dering his  accounts  to  the  Surrogate  on  a  final  settlement,  shall  pro- 
duce vouchers  for  all  debts  and  legacies  paid,  and  for  all  funeral  charges, 
and  for  all  just. and  necessary  expenses  (1  Rev.  Stat.,  92,  §  54).  The 
only  expenditures  excepted  being  items  not  exceeding  $20  each  (/&,  §  55). 

If  an  account  can  be  allowed  in  any  case  without  vouchers,  and  with- 
out proof  other  than  the  oath  of  the  executor  or  administrator,  it  is 
where  creditors  refuse  to  give  vouchers,  or  where  they  have  been  lost  or 
destroyed.    Supreme  Ct^  Gen.  T^  1858,  Wilcox  a.  Smith,  26  Barb.,  316. 

6.  Costs,  when  adjudged  to  a  party  by  the  Surrogate,  are  such  only  as 
were  formerly  allowed  for  similar  services  by  the  late  Court  of  Com- 
mon Pleas.  They  must  still  be  taxed  at  the  rates  of  Common  Pleas 
costs  as  they  were  allowed  prior  to  the  Code.  The  portion  of  the  Code 
which  allows  and  regulates  costs  in  civil  actions  is  inapplicable  to  pro- 
ceedings in  Surrogates'  Courts,  and  does  not  affect  appeals  from  such 
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court,  (Code,  §  471, 6  How.  Pr.  Rn  318.)     Supreme  Ct^  Gen.  T.,  1858, 
Wilcox  a.  Smith,  26  Barb.,  316. 

7.  Counsel,  not  being  parties  to  proceedings  before  a  Surrogate  on  a  final 
accounting,  cannot  have  costs  awarded  to  them.  The  statute  (2  Rev. 
StaL,  223,  §  10)  only  authorizes  the  Surrogate  to  award  costs  to  parties. 
Supreme  Ct^  Gen.  T.,  1858,  Wilcox  a.  Smith,  26  Barb^  816. 

8.  The  decision  of  a  Surrogate  awarding  costs  on  the  final  settlement  of 
accounts  of  administrators  or  executors,  may  be  reviewed  on  appeal. 
Supreme  Cfc,  Gen.  T.,  1858,  Wilcox  a.  Smith,  26  Barb^  316. 

9.  On  appeal  from  a  Surrogate's  decree,  all  persons  to  whom  sums  are 
awarded  by  the  Surrogate,  and  who  are  therefore  interested  in  main- 
taining his  decree,  should  be  made  parties  in  the  petition  of  appeal ; 
although  they  were  not  parties  to  the  proceedings  before  the  Surrogate. 
(1  Barb.  Ch.  Pr.,  428,  Gilchrist  a.  Rea,  9  Paige,  66 ;  Eellett  a.  Rath- 
bun,  4  Ibn  102  ;  Gardner  a.  Gardner,  5  /&.,  170.)  Supreme  Ct.,  Gen. 
Tn  1857,  Wilcox  a.  Smith,  26  Barb^  316. 

Examination  of  Parties,  4;  Judgment,  8;  Judicial  Sale,  4. 

TRIAL. 

1.  It  is  no  objection  to  the  regularity  of  the  proceedings  in  a  foreclosure 
suit,  that  the  place  of  trial  was  in  a  county  other  than  that  in  which 
the  mortgaged  premises  are  situated,  where  there  has  been  no  motion 
or  demand  made  to  change  the  place  first  selected,  and  a  consent  to 
the  change,  or  an  order  of  the  court  to  that  effect.  * 

In  such  a  case,  after  judgment  and  a  sale  of  part  of  the  property,  a 
purchaser  cannot  raise  the  objection  that  the  action  was  not  tried  m  the 
county  where  the  mortgaged  premises  are  situated.  Supreme  Ctn 
Gen.  T^  1857,  Marsh  a.  Lowry,  26  Barb^  197. 

2.  In  an  action  in  which  the  relief  demanded  was  specific  performance 
of  a  covenant,  or  damages  for  its  breach,  the  complaint  showed  a  case 
for  damages,  but  none  for  specific  performance.  The  cause  was  tried 
before  a  judge  without  a  jury,  without  objection,  except  that  after  the 
trial  had  been  entered  upon,  the  defendant  moved  to  dismiss  the 
complaint  upon  the  ground,  among  others,  that  the  cause  should  be 
tried  by  a  jury.  The  motion  was  denied,  and  the  judgment  was  for  the 
plaintiff. 

Held,  that  the  defendant  must  be  deemed  to  have  waived  a  jury 
trial.  The  right  to  a  trial  by  jury  in  a  proper  case  is  absolute,  and 
any  decision  of  the  court,  overruling  or  denying  such  right,  would  bf 
plainly  erroneous.  But  it  is  a  right  which  can  be  waived :  and  if  a 
party  who  is  entitled  to  it  enters  voluntarily  upon  a  trial  by  the  court. 
Vol.  VII.—  85 
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without  objection,  he  would  ordinarily,  no  doubt,  be  understood  as 
consenting  to  that  form  of  trial.  In  this  case  the  defendants  not  only 
remained  silent  on  the  subject  of  a  trial  by  jury  until  after  the  judge 
had  entered  upon  the  trial,  but  the  objection  when  stated  was  insisted 
upon  only  as  one  of  the  reasons  for  dismissing  the  complaint.  If  the 
defendants  intended  to  insist  that  the  cause,  if  tried  at  all,  should  be 
tried  by  a  jury,  they  should  have  raised  the  question  before  entering 
upon  the  trial,  or  at  least  should  have  persisted  in  the  objection.  Ct. 
of  Appeal*,  1858,  17  N.  Y.  (2  E.  P.  Smith's)  A,  491. 
8.  It  seems,  that  when  on  the  trial  of  an  action  for  specific  relief  which 
from  the  frame  of  the  complaint  is  properly  triable  by  the  court  alone 
without  a  jury,  it  appears  by  the  proofs  that  the  only  cause  of  action 
is  one  for  damages,  which  would  be  properly  triable  by  a  jury,  the 
court  has  no  power  without  a  consent  of  the  parties  waiving  a  jury,  to 
render  a  judgment  for  damages.     Salters  a.  Genin,  Ante,  193. 

4.  A  judge  is  not  bound  to  submit  a  question  of  fact  to  the  jury,  when 
their  verdict,  if  contrary  to  his  views  of  testimony  and  its  legal  effect, 
would  be  certainly  set  aside  as  against  law  and  evidence.  iV.  Y. 
Superior  Ct,  Gen.  Tn  1856,  Qodin  a.  The  Bank  of  the  Commonwealth, 
6  Duer,  76. 

5.  On  the  trial  of  an  action  in  which  the  complaint  stated  several  causes 
of  action,  the  plaintiff  gave  evidence  in  proof  of  one  of  the  causes  of 
action  only,  and  then  rested ;  afterwards,  by  cross-examination  .of  one 
of  the  defendant's  witnesses,  he  called  forth  evidence  in  support  of  the 
other  causes  of  action,  which 'was  admitted  against  the  defendant's  ob- 
jection. 

Held,  that  it  was  discretionary  with  the  judge  to  allow  Buch  proof 
at  that  stage  of  the  cause,  and  it  not  appearing  to  operate  as  a  sur- 
prise upon  or  prejudicially  to  the  defendant,  it  was  not  error  for  him 
to  do  so.  iV".  Y.  Superior  Ct^  Gen.  T.,  1857,  Peckham  a.  Leary,  6 
Duer,  494. 

6.  Where  a  witness  does  not  show  any  lack  of  recollection  in  respect  to 
the  points  under  examination,  but  rather  exhibits  a  distinct  recollection 
by  answering  with  great  particularity  numerous  questions,  counsel 
should  not  be  permitted  to  place  in  his  liands  a  memorandum  for  the 
purpose  of  refreshing  his  .memory.  N.  Y.  Superior  Ct.9  1857,  Young 
a.  Catlett,  6  Duer,  437. 

7.  The  requisites  of  a  special  verdict  under  the  Code,  are  the  same  that 
they  were  before.    Williams  a.  Wells,  Ante,  90. 

S.  Certain  facts  in  issue  were  admitted  on  the  trial,  and  only  one  issue 
*  submitted  upon  which  the  jury  found  w  for  the  plaintiff." 

Held,  that  the  verdict  was  not  to  be  deemed  a  special  verdict, 
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but  taken  with  the    admissions,  was  sufficient  to  support  a  judg- 
ment   lb. 

9.  When  the  court  erroneously  direct  a  verdict  for  the  defendant  upon 
facte  which  in  law  constitute  no  defence,  it  is  no  objection  to  granting 
a  new  trial  that  certain  facts  which  were  essential  to  the  plaintiff's  case 
in  the  true  view  of  the  case,  but  might  have  been  proved  had  they  not 
been  rendered  immaterial  by  such  erroneous  direction,  were  not  proved 
by  him.  Ct.  of  Appeals,  1857,  Hequa  a.  Holmes,  16  N.  Y.  (E.  P. 
Smith'*)  R,  193,  202. 

10.  After  the  plaintiff  rested,  the  defendant  offered  to  demur  to  the  evi- 
dence, which  was  denied,  and  he  excepted.  He  then,  instead  of  re- 
lying upon  the  exception,  gave  evidence  upon  his  part,  and  submitted 
the  cause  upon  the  whole  evidence. 

Held,  that  his  exception  to  the  refusal  of  his  demurrer  was  waived, 
and  although  the  refusal  was  erroneous,  yet  if  the  jury  found  against 
him  upon  the  whole  evidence,  and  properly  so,  he  was  not  entitled  to  a 
new  trial.  N.  Y.  Superior  Ct,  Gen.  T.,  1857,  Colgrove  a.  The  Har- 
lem and  The  New  Haven  Railroad  Companies,  6  Duer,  382, 412. 

11.  In  considering  whether  a  single  proposition  contained  in  a  charge  is 
erroneous,  it  is  to  be  construed  in  connection  with  the  context  The 
whole  charge,  or  so  much  of  it  as  is  connected  with,  and  tends  to 
modify  or  explain  the  part  claimed  to  be  objectionable,  is  to*  be  con- 
sidered in  determining  whether  an  error  has  been  committed.  Ad- 
mitting that  the  part  of  the  charge  excepted  to,  when  isolated  from 
the  context,  is  erroneous,  yet  a  new  trial  is  not  to  be  granted  for  that 
cause,  when  it  appears  that  the  jury  could  not  have  been  misled  there- 
by. Ct.  of  Appeals,  1857,  Sperry  a.  Miller,  16  JST.  Y.  (2  B.  P.  Smith's) 
R,  407. 

12.  Where  the  charge  or  ruling  consists  of  a  single  proposition,  an  ex- 
ception to  it  generally  is  sufficiently  specific.  Ct.  of  Appeals,  1857, 
Requa  a.  Holmes,  16  N.  Y.  (2  B.  P.  Smith's)  R^  193,  201. 

13.  But  an  exception  to  a  ruling  admitting  the  reading  of  certain  pro- 
ceedings as  evidence,  is  not  sufficient,  if  founded  on  an  objection  which 
did  not  specify  the  ground  of  the  objection,  and  the  evidence  was 
such  that  any  part  of  it,  if  offered  separately,  would  have  been  com- 
petent   lb. 

14.  It  is  not  ground  of  setting  aside  a  verdict  that  evidence  was  rejected 
at  one  stage  of  the  trial,  the  material  points  of  which  were  afterwards 
admitted.     Morgan  a.  Reid,  Ante,  215. 

15.  On  reversing,  on  appeal,  a  judgment,  if  the  appellate  court  can  see 
that  no  possible  state  of  proof  applicable  to  the  issues  in  the  case  will 
entitle  the  party  to  a  recovery,  it  is  not  necessary  or  even  proper  that 
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a  new  trial  should  be  awarded.     Ct.  of  Appeals,  1858,  Edmonston  a. 
Loud,  16  2V.  T.  (2  &  P.  Smith's)  22.,  548. 

16.  Otherwise  they  are  bound  to  grant  a  new  trial ;  and  if  the  general 
term  fail  to  do  so,  the  Court  of  Appeals  will,  on  appeal  to  them,  re- 
view the  error,  and  grant  the  new  trial  CU  of  Appeals,  Griffiin  a. 
Marquardt,  17  Ibn  28. 

17.  Upon  the  trial  there  was  a  disputed  question  of  fact;  the  judge 
submitted  certain  questions  to  the  jury,  who  answered  them  specially, 
and  found  a  verdict  for  the  plaintiff,  assessing  his  damages,  subject  to 
the  opinion  of  the  court  upon  a  case  to  be  made,  with  liberty  to  turn 
it  into  a  bill  of  exceptions.  The  case  was  heard  at  general  term,  and 
judgment  rendered  for  the  defendant 

Held,  a  mistrial,  and  that  the  judgment  must  be  reversed,  and  a 
new  trial  ordered.  Ct.  of  Appeals,  1858,  Gilbert  a.  Beach,  16  K.  Y. 
(2  E.  P.  Smith's)  B^  606. 

Appeal,  23;  Cause  of  Action,  10,  11 ;  Criminal  Law,  tiU  Trial; 
New  Trial;  Pleading,  11, 12,  13, 18,  20,  22,  23,  24. 

UNDERTAKING. 

1.  In  an  action  for  chattels,  the  plaintiff  gave  an  undertaking  to  the 
sheriff  who  thereupon  took  the  property.  After  exception  to  the 
sureties  and  notice  of  justification,  the  parties  appeared  at  the  court- 
room ;  one  of  the  sureties  was  examined,  and  the  other  refused  to  an- 
swer fully,  and  an  adjournment  was  had  to  enable  the  plaintiff  to  pro- 
cure another  surety,  who  should  justify.  On  the  further  appearance, 
instead  of  preparing  a  new  undertaking,  the  plaintiff's  attorney  in- 
serted in  the  undertaking  previously  given,  the  name  of  the  new 
surety,  and  it  was  signed  and  acknowledged  by  him,  and  he  was  ex- 
amined by  defendants'  counsel.  Although  these  proceedings  were  had 
in  the  court-room,  the  papers  were,  none  of  them,  laid  before  any  judge 
of  the  court.  The  oath  was  not  administered  to  the  sureties  by  the 
judge,  but  the  statement  of  the  sureties  being  reduced  to  writing,  was 
sworn  to  by  the  sureties  respectively,  before  the  counsel  for  the  defend- 
ants, who  was  also  attorney  for  the  one  of  defendants,  and  a  commissioner 
of  deeds ;  and  the  new  bail  acknowledged  the  execution  of  the  under- 
taking before  him.  It  did  not  appear  that  at  the  time  of  the  altera- 
tion of  the  undertaking  by  introducing  another  surety,  either  of  the 
other  parties  thereto  (one  of  whom  had  been  examined,  and  the  other 
declined  answering  in  fall),  was  present  or  consented  to  sack  altera- 
tion. After  the  alteration  had  been  made,  and  the  acknowledgment 
and  examination  were  completed,  the  parties  separated;  bat  whether 
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the  defendant  agreed  to  waive  any  thing  more  than  the  taking  of  the 
oath  and  acknowledgment  before  the  judge,  was  now  disputed,  and 
the  evidence  was  conflicting.  After  several  months  the  sheriff  re- 
quested the  defendants'  attorney  to  indorse  his  approval  of  the  un- 
dertaking, which  he  refused  to  do.  After  a  further  delay  of  more 
than  four  months,  the  plaintiff's  attorney  applied  to  one  of  the  just- 
ices, ex  parte,  and  on  an  affidavit  stating  the  circumstances  as  claimed 
by  him,  obtained  an  allowance  of  the  undertaking  as  sufficient,  and  a 
certificate  thereof. 

Held,  1.  On  a  motion  on  notice  to  the  sheriff  to  set  aside  that 
allowance,  that  it  was  irregular  to  apply  to  the  judge,  ex  parte,  and 
procure  an  approval  of  the  undertaking.  If  an  application  for  such 
approval  was  necessary,  and  no  doubt  it  was,  it  was  a  submission  of 
the  question,  whether  the  undertaking  was  a  proper  one,  and  the 
sureties  were  sufficient  to  the  judge  for  bis  decision ;  upon  that  subject 
a  "  finding"  of  the  judge  was  necessary  (Code,  §  196),  and  that  must 
be  had  upon  notice  (§§  195,  210). 

2.  That  even  if  the  parties  had  gone  before  the  judge  at  the  time, 
or  if  the  order  allowing,  had  been  on  notice,  the  undertaking  should 
not  have  been  approved.  In  such  case  a  new  undertaking  is  required. 
(Code,  §§  193,  210.)  JST.  T.  Superior  CU,  Sp.  Tn  1857,  Cobb  a. 
Lackey,  6  Duer,  649. 
2.  After  property  of  a  defendant,  which  has  been  attached,  has  been 
discharged,  pursuant  to  sections  240  and  241  of  the  Code,  upon  his 
giving  an  undertaking  with  two  sureties,  the  court  has  no  power  to 
require  the  defendant  to  procure  additional  sureties,  upon  the  ground 
that  the  original  sureties  have  become  insolvent  Dudley  a.  Good- 
rich, Ante,  26. 

Bond,  1 ;  Complaint,  4 ;  Motions  and  Orders,  7, 13 ;  Security  for 

Costs,  1,  2. 

USURY. 

1.  Since  the  statute  of  1850  (Laws  of  1850,  ch.  173), — providing  that 
no  corporation  shall  interpose  the  defence  of  usury, — a  corporation,  or 
its  receiver,  cannot  maintain  an  action  to  recover  back  usurious  pre- 
miums paid  by  it.    Butterworth  a.  O'Brien,  Ante,  456. 

2.  It  seeme,  that  that  statute,  by  prohibiting  the  defence,  removed  the 
taint  of  usury,  and  that  usury  is  no  longer  illegal  as  to  corpora- 
tions.   /&. 

Creditor's  Action  ;  Defences,  2. 
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VARIANCE. 

1.  In  an  action  by  a  mortgagee  of  chattels  against  a  sheriff  for  levying 
an  execution  against  the  mortgagor  upon  them,  the  complaint  stated 
that  the  plaintiff,  on  or  about  November  15,  1854,  became  the  owner 
of  certain  goods  and  merchandise,  particularly  described,  by  virtue  of 
a  mortgage  upon  the  same,  for  $1000,  bearing  date  on  the  same  15th 
November,  and  on  that  day  executed  to  the  plaintiff  by  one  W. ;  that 
the  same  was  duly  filed,  and  that  the  articles  of  merchandise  were  in 
the  possession  of,  and  situated  in  the  store  occupied  by  W.,  until  on  or 
about  the  14th  day  of  December,  1854;  that  the  money  was  payable 
by  the  terms  of  the  mortgage,  to  the  plaintiff  upon  demand,  and  that 
prior  to  the  14th  day  of  December,  its  payment  had  been  demanded 
by  the  plaintiff  and  refused  ;  that  the  defendant  on  or  about  the  14th 
day  of  December,  forcibly  and  wrongfully  took  possession. 

Held,  that  under  these  allegations  it  would  be  competent  to  prove 
that  payment  was  demanded  on  the  15th  of  November,  and  that  there- 
upon the  goods  became  absolutely  the  property  of  the  plaintiff  and 
that  W.  was  put  in  possession  as  his  agent  for  the  sale  of  the  goods, 
and  that  subsequent  sales  were  for  the  account  of  the  plaintiff.  .Had 
this  been  proved,  it  would  have  been  consistent  with  the  very  words 
of  the  complaint,  and  would  have  entitled  the  plaintiff  to  recover,  un- 
less the  mortgage  were  shown  to  be  fraudulent  If  there  were  any 
variance,  it  was  purely  literal,  and  should  have  been  disregarded,  the 
defendant  not  showing  himself  to  be  misled.  N.  Y.  Superior  Ct^ 
Gen.  T.y  1857,  Willis  a.  Orser,  6  Duer,  322. 

2.  The  complaint  alleged  that  the  plaintiff  employed  the  defendants,  who 
were  brokers,  to  purchase  on  credit  certain  stock,  and  as  security  on 
his  part  tor  the  payment,  deposited  with  them  other  stocks ;  that  they 
falsely  pretended  that  they  had. made  the  purchase,  and  he  not  making 
payment,  they  pretended  to  resell  the  stock,  and  also  sold,  or  pretended 
to  have  sold,  the  stock  which  he  had  deposited,  to  make  up  the  pre- 
tended deficiency. 

Held,  that  under  thiB  complaint  a  recovery  could  not  be  had  by 
the  plaintiff  upon  the  proof  that  the  defendants  had  actually  made 
the  purchase,  but  had  afterwards  converted  to  their  own  use  the  stock 
purchased.  The  variance  between  the  cause  of  action  for  a  fictitious 
purchase  and  sale,  and  a  cause  of  action  for  a  conversion,  is  material 
and  beyond  the  power  of  amendment  Salters  a.  Genin,  Ant*,  193. 
3  .A  judgment  for  the  plaintiff  upon  such  proof!  under  the  pleadings, 
would  be  on  the  face  of  the  record  erroneous  and  void.    lb. 
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4.  It  seems,  that  where  the  pleading  states  au  agreement  as  absolute,  and 
the  proof  is  of  one  that  was  conditional,  but  the  performance  of  the 
condition  is  also  proved,  so  that  the  liability  of  the  party  is  the  same 
as  if  the  proof  had  conformed  to  the  pleading,  the  variance  should 
be  disregarded.  iV.  Y.  Superior  Ct.t  Gen,  T^  1857,  Hart  a.  Hudson, 
6  Duer,  294. 

Cause  of  Action,  10,  11. 

VERIFICATION. 

1.  The  provision  of  the  act  of  1854  {Laws  of  1854, 153)  dispensing  with 
verification,  "  in  all  cases  where  the  party  called  upon  would  be  privi- 
leged from  testifying  as  a  witness  to  the  truth  of  any  matter  denied" 
by  his  pleading,  applies  only  to  cases  where  the  party  could  be  privi- 
leged from  testifying  for  his  own  protection,  and  at  his  option,  and  not 
to  cases  where  the  party  would  not  be  permitted  to  testify  by  a  prohi- 
bition of  law  founded  on  grounds  of  public  policy.  Olney  a.  Olney, 
Ante,  850. 

2.  In  an  action  for  divorce,  the  answer  must  be  verified  if  the  complaint 
is,  although  the  latter  charges  the  defendant  with  adultery.    lb, 

WITNESS. 

1.  Of  the  knowledge  of  reputation  necessary  to  enable  a  witness  to  im- 
peach another.     Wilmot  a,  Richardson,  6  Duer,  330. 

2.  The  wife  cannot  be  a  witness  in  an  action  in  which  her  husband  is 
a  party,  whether  she  be  a  party  or  not.  McCondray  a.  Wardle, 
Ante,  3. 

3.  In  a  creditor's  action  against  husband  and  wife  to  reach  real  property 
standing  iu  the  name  of  the  wife,  but  which  it  was  alleged  belonged  to 
the  husband,  who  was  the  judgment  debtor ; 

Held,  that  the  testimony  of  the  wife,  and  evidence  of  her  admis- 
sions relative  to  the  conveyance,  were  inadmissible  on  behalf  of  the 
plaintiff.     lb, 

4.  The  wife  cannot  "be  examined  under  section  294  of  the  Code  in  sup- 
plementary proceedings  against  her  husband.  Andrews  a.  Nelson, 
Ante,  3,  note, 

5.  Communications  made  by  a  client  to  the  clerk  of  his  attorney  in  an 
action  pending,  to  enable  the  clerk  to  draw  the  complaint  in  the  ac- 
tion, are  privileged,  and  the  clerk  cannot  testify  thereto  against  the 
client.  (Jackson  a.  French,  3  Wend^  337  ;  Taylor  a.  Foster,  2  Carr, 
&  i%  195;  Bowman  a.  Norton,  5  Jk,  177;  King  a.  Inhabitants  of 
Boddington,  8   Dow  <k  Ry^  726;   Power  a.  Kent,  1    Cow,   211.) 


L 


552  ABBOTTS'  PEAOTICE  REPORTS. 

WRIT  OV  XRKO&. 

Ct.  of  Appeals;  1857,  Sibley  a.  Waffle,  16  JV.  Y.  (2  E.  P.  Smith's) 
J?.,  180. 

6.  Under  the  Code  of  1849  (§§  398,  399),  unless  the  relation  to  the  suit 
of  a  proposed  witness  is  such  that  he  is  substantially  the  party,  so  that 
he  can  control  it,  he  is  not  within  the  exception,  and  is  admissible, — 
an  interest  in  the  event  of  the  suit  is  not  sufficient  to  exclude*  Ct. 
of  Appeals,  1858,  Bridges  a.  Hyatt,  16  N.  F.  (2  E.  P.  Smith's) 
JR.,  546. 

7.  Before  the  act  of  1857  allowing  parties  to  testify,  any  person  who  by 
the  rules  of  the  common  law  was  not  disqualified  by  interest,  was  not 
under  the  code  disqualified  by  interest  It  was  not  the  object  of  the 
code  to  increase  the  grounds  of  incompetency.  Gen.  T^  1857,  Wilmot 
a.  Richardson,  6  Duer,  830. 

Attornkt,  5 ;  Examination  or  Assignor  ;  Examination  or  Parties  ; 

Trial. 


WRIT  OF  ERROR. 

1.  The  provisions  of  2  Rev.  Stat^  741,  §§  20,  23 — prescribing  the  con- 
tents of  the  return  to  be  made  by  the  clerk,  to  writs  of  error  in  crimi- 
nal cases,  and  declaring  that  the  court  shall  proceed  on  that  return, 
and  render  judgment  upon  the  record  before  them— do  not  limit  the 
general  power  of  the  court  to  redress  ail  errors,  and  for  that  purpose  to 
bring  before  it  such  proceedings  in  the  cause,  not  fully  presented  in 
the  record  made  up  in  the  court  below,  as  may  be  important  to  enable 
it  to  do  so.     The  People  a.  Cancemi,  Ante,  271. 

2.  It  seems,  that  if  matters  are  contained  in  the  return  which  are  out- 
branches  of  the  record,  they  may  be  considered  as  a  basis  of  decision 
on  a  writ  of  error,  if  they  are  such  as  might  hare  been  brought  before 
the  court  by  certiorari,  if  they  had  not  been  contained  in  the  re- 
turn,   lb. 

8.  The  postea  embraced  in  the  formal  record  of  judgment  of  conviction, 
returned  by  the  general  term  of  the  Supreme  Court  to  the  Court  of 
Appeals,  showed  that  twelve  jurors  named  were  impanelled  to  try 
the  indictment;  and  afterwards,  on  a  day  named,  the  trial  having 
been  begun,  and  continued  to  that  day,  rendered  their  verdict  The 
return  also  contained  the  certificate  of  the  justice  who  presided  at  the 
trial,  that  during  its  progress,  by  the  consent  of  the  prisoner,  one  of 
the  jurors  was  withdrawn,  and  the  verdict  rendered  by  eleven.  This 
certificate  was  annexed  to  the  return  by  an  order  made  at  special 
term. 
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Held,\,  That  the  special  term  had  power  to  make  such  order.  - 

2.  That  the  matters  so  annexed  were  not  mere  out-branches,  but  a 
part  of  the  record,  and  should  be  regarded  in  connection  with  the  res- 
idue of  the  return  in  deciding  the  case. 

3.  That  the  certificate  became  a  part  of  the  posted,  and  qualified  it ; 
and,  therefore  could  not  be  deemed  as  contradicting  it  within  the 
meaning  of  the  rule,  that  nothing  dehors  the  record  which  contradicts 
the  record,  can  be  alleged  for  error. 

4.  That  the  conviction  had  after  such  withdrawal  of  a  juror  was  ille- 
gal, and  judgment  must  be  reversed,  and  a  new  trial  ordered.    lb. 
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